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WEDNESDAY,  SEPTEMBER  9,  1998 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  committee  met,  pursuant  to  notice,  at  2:05  p.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.  Strom  Thurmond, 
presiding. 
Also  present:  Senators  Sessions,  Feinstein,  and  Durbin. 

OPENING  STATMENT  OF  HON.  STROM  THURMOND,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  SOUTH  CAROLINA 

Senator  Thurmond.  The  committee  will  come  to  order.  I  wish  to 
welcome  all  of  you  to  this  hearing  of  the  Senate  Judiciary  Commit- 
tee. We  are  here  to  consider  judicial  nominees  for  the  circuit  court 
of  appeals  and  the  district  court.  It  is  a  pleasure  to  have  distin- 
guished members  of  the  Senate  present  to  introduce  particular 
nominees,  and  I  am  pleased  that  the  nominees  were  able  to  be  here 
today. 

Hearings  on  judicial  nominees  are  one  of  the  most  important  re- 
sponsibilities of  this  committee.  A  Federal  judgeship  is  not  only  a 
position  of  great  power  and  status,  it  is  also  one  of  greatest  respon- 
sibility to  the  people  of  this  Nation  and  to  the  Constitution. 

I  wish  to  proceed  in  the  following  manner:  After  I  call  on  the 
ranking  member  for  any  opening  statement,  I  would  like  for  the 
members  who  are  present  to  speak  in  support  of  particular  nomi- 
nees. Senators  will  constitute  the  first  panel.  Then  we  will  consider 
the  judicial  nominees  in  the  second  and  third  panels.  In  the  second 
panel  will  be  the  two  circuit  nominees.  Judge  William  Traxler  of 
South  Carolina  and  Robert  King  of  West  Virginia,  for  the  Fourth 
Circuit  Court  of  Appeals.  The  third  panel  will  consist  of  the  district 
court  nominees. 

Before  we  start  questioning  the  judges,  I  will  call  on  them  to 
make  any  opening  statement  that  they  wish  to  make  and  introduce 
any  friends  or  family  who  are  attending  with  them  today. 

I  don't  believe  we  have  a  ranking  member  here.  If  he  comes  in, 
just  send  him  on  up. 

It  gives  me  great  pleasure  to  introduce  to  the  committee  Judge 
William  B.  Traxler,  Jr.,  who  is  the  President's  nominee  to  be  a 

(1) 


judge  on  the  Fourth  Circuit  Court  of  Appeals.  Judge  Traxler  is 
highly  qualified  and  prepared  to  serve  on  the  fourth  circuit.  He  is 
an  outstanding  choice  for  this  most  honorable  position  of  public 

trust. 

After  graduating  from  the  University  of  South  Carolina  School  of 
Law,  where  he  served  on  the  Law  Review,  Judge  Traxler  started 
his  legal  career  in  private  practice  with  his  father  in  1973.  He  then 
went  to  work  in  the  State  district  attorney's  office,  which  our  State 
calls  the  solicitor's  office.  He  rose  to  become  solicitor  for  the  13th 
circuit.  In  that  capacity,  he  developed  a  reputation  as  a  tough  but 
fair  prosecutor. 

Later  he  was  elected  by  the  South  Carolina  Greneral  Assembly  to 
be  a  resident  circuit  court  judge  for  our  State  in  1985.  He  soon  be- 
came known  as  one  of  the  best  trial  court  judges  in  South  Carolina. 
President  Bush  nominated  him  for  the  district  court  in  1992  upon 
my  recommendation,  and  he  has  served  with  distinction  there  for 
the  past  6  years.  During  that  time,  he  has  been  active  in  helping 
promote  the  development  of  the  law  and  the  legal  system.  He  has 
lectured  and  written  for  numerous  continuing  legal  education  semi- 
nars for  the  South  Carolina  bar  and  other  legal  organizations.  Last 
year,  he  was  elected  to  the  board  of  directors  for  the  Federal 
Judges  Association. 

As  a  trial  judge  in  the  State  and  Federal  courts,  Judge  Traxler 
has  developed  a  reputation  for  being  fair,  courteous,  intelligent, 
well-prepared,  and  hard-working.  He  is  also  a  man  of  great  char- 
acter and  integrity.  He  is  married  and  has  two  children. 

I  have  spoken  to  and  heard  from  numerous  people  in  my  State 
who  wholeheartedly  endorse  this  nomination.  I  am  confident  he 
will  bring  the  fine  traits  that  have  made  him  such  a  popular  trial 
judge  with  him  to  the  appellate  court.  I  am  extremely  pleased  that 
he  is  before  us  today,  and  I  look  forward  to  his  quick  confirmation. 

Also,  I  understand  the  President  has  sent  his  choice  for  Judge 
Traxler's  replacement  to  the  Judiciary  Committee  today  Mag- 
istrate's Court  Judge  Margaret  Seymour.  She  is  a  fine  choice  and 
will  make  an  excellent  addition  to  the  district  court. 

I  will  now  turn  to  my  distinguished  colleague  from  South  Caro- 
lina, Senator  Hollings. 

STATEMENT  OF  HON.  ERNEST  F.  HOLLINGS,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  SOUTH  CAROLINA 

Senator  Hollings.  Thank  you,  Mr.  Chairman. 

As  you  have  indicated.  Judge  Traxler  is  tried  and  true.  You 
would  think  after  having  been  one  of  the  most  successful  prosecu- 
tors, having  as  a  solicitor  gotten  more  convictions,  that  there  would 
have  been  disputes  when  you  recommended  him  for  the  U.S.  dis- 
trict judgeship.  But,  on  the  contrary,  on  both  sides  of  the  aisle,  de- 
fendants or  prosecuting  attorneys,  judges  or  practitioners,  plain- 
tiffs or  defendant's  counsel,  he  has  been  a  unanimous  choice.  I 
have  never  made  a  more  popular  choice  than  your  choice  as  the 
Federal  district  judge  now  to  be  elevated  to  the  full  circuit  court 
of  appeals.  I  think  about  the  only  thing  you  left  out  going  down  ad 
seriatim  was  that  the  Federal  judges  themselves  now  have  selected 
Judge  Traxler  on  the  board  of  directors  of  the  Federal  Judges  Asso- 
ciation to  represent  them. 


I  think  nothing  more  needs  to  be  said.  I  would  ask  consent  that 
my  prepared  statement  be  included  in  the  record  at  this  particular 
point. 

Senator  THURMOND.  Without  objection,  so  ordered. 

Senator  ROLLINGS.  Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Senator  Hollings  follows:] 

Prepared  Statement  of  Senator  Ernest  F.  Rollings 

Mr.  Chairman,  members  of  the  Judiciary  Committee,  today  it  is  my  great  privi- 
lege to  introduce  to  you  U.S.  District  Judge  William  B.  Traxler,  who  has  been  nomi- 
nated to  serve  on  the  U.S.  Fourth  Circuit  Coxxrt  of  Appeals. 

I  can  think  of  no  one  better  suited  to  replace  Judge  Donald  Russell,  who  passed 
away  in  February,  than  Judge  Traxler.  Donald  Russell  was  one  of  South  Carolina's 
greatest  statesmen  and  jurists.  As  a  Judge  on  the  Fourth  Circuit  Court,  he  com- 
bined a  scholarly  and  keen  mind  with  a  pragmatic  approach  to  the  law.  Judge  Trax- 
ler also  epitomizes  these  qualities  and,  like  Donald  Russell,  is  highly  respected  in 
his  community  and  known  for  his  hvunility,  inteUigence,  compassion,  and  passion  for 
justice. 

Were  Judge  Traxler  a  lesser  man,  it  would  be  unfitting  to  make  such  compari- 
sons. But  as  one  outstanding  lawyer  from  South  CaroUna  wrote  to  me,  "the  selection 
of  Bill  Traxler  serves  to  honor  both  the  memory  of  Judge  Russell  and  the  federal 
judiciary  as  a  whole."  Strong  words,  but  entirely  deserved.  Indeed,  as  this  seasoned 
attorney's  words  indicate.  Judge  Traxler  is  one  of  South  Carolina's  most  esteemed 
jvuists. 

Of  covu-se.  Judge  Traxler  is  his  own  man,  and  he  brings  his  own  unique  experi- 
ences and  formidable  abilities  to  the  court.  He  has  attained  the  respect  of  laymen, 
lawyers,  and  jurists  alike — indeed,  one  of  his  colleagues  on  the  South  Carolina  Dis- 
trict Court  wrote,  "I  have  not  heard  one  adverse  comment  about  your  selection 
among  the  bench  and  bar.  This  is  a  rarity  which  speaks  volumes  about  Judge  Trax- 
ler"— and  he  has  achieved  great  success  the  hard  way,  by  paying  his  dues  and  work- 
ing his  way  up  the  legal  ladder  through  talent,  hard  work,  and  dedication  to  the 
life  of  the  law. 

Judge  Traxler  began  his  career  in  pubUc  service  as  an  assistant  to  the  SoUcitor 
for  South  Carolina's  Thirteenth  Judicial  Circuit.  He  worked  long  hours  for  modest 
pay,  learning  the  ropes  of  criminal  law  and  gaining  invaluable  courtroom  experience 
as  a  prosecutor.  In  his  work  as  Assistant  and  later  Deputy  SoUcitor,  he  was  able 
to  apply  the  theories  he  learned  in  law  school  to  the  practical  problems  he  encoun- 
tered every  day.  He  learned  the  virtues  of  pragmatism  as  well  as  scholarship  and 
passion — essential  quaUties  for  a  jurist. 

Having  earned  the  great  respect  of  the  people  of  Upstate  South  CaroUna  in  his 
five  years  as  a  prosecutor,  William  Traxler  was  elected  SoUcitor  for  the  Thirteenth 
Judicial  Circuit  of  South  CaroUna  in  1982.  He  was  a  fearless  prosecutor  whose  ofBce 
led  the  state  in  convictions  each  year  he  was  SoUcitor,  but  ne  also  supported  sen- 
tencing guideUnes  to  ensure  fair  treatment  of  criminal  defendants. 

Three  years  later,  the  South  CaroUna  General  Assembly  elected  him  Resident 
Judge  for  the  Thirteenth  Judicial  Circuit.  And  in  1992,  Judge  Traxler  was  confirmed 
as  a  U.S.  District  Judge  for  South  CaroUna,  after  Senator  Thurmond  recommended 
him  and  President  Bush  nominated  him  to  a  vacant  position.  This  year,  his  feUow 
federal  judges  in  the  Fourth  Circuit  elected  Judge  Traxler  to  represent  them  on  the 
Board  of  Directors  of  the  Federal  Judges  Association. 

So,  in  addition  to  earning  the  respect  of  his  community  through  his  impeccable 
character,  humility,  and  dedication  to  fighting  crime,  Judge  Traxler  has  earned  the 
respect  of  members  from  both  sides  of  the  aisles  in  the  South  CaroUna  General  As- 
sembly and  the  United  States  Senate.  In  the  law,  where  it  is  next-to-impossible  not 
to  alienate  someone  if  one  serves  as  a  prosecutor  and  a  judge,  attaining  this  broad 
support  and  admiration  is  no  mean  feat. 

Judge  Traxler  is  that  rare  and  valuable  pubUc  servant — a  jurist  who  combines  a 
keen  mind  and  legal  acumen  with  years  of  rich  experience  in  private  practice,  in 
the  trenches  of  law  enforcement,  and  in  the  courtroom  at  the  state  and  federal  dis- 
trict court  levels.  He  has  taught  and  written  on  the  law  and  is  weU-versed  in  civil 
and  criminal  law,  which  knowledge  wiU  serve  him  weU  on  the  appeUate  court. 

Mr.  Chairman,  I  cannot  overstate  the  essential  role  experience  plays  in  making 
a  good  judge.  Without  it,  one  cannot  come  to  measured  and  fair  judgment,  which 
is  the  essential  ingredient  to  success  on  the  bench.  Someone  once  said,  "Law  is  expe- 
rience developed  by  reason  and  appUed  continually  to  further  experience."  Judge 
Traxler  has  followed  this  maxim  to  the  letter,  applying  the  lessons  of  his  early  days 


as  a  prosecutor  and  judge  to  the  challenges  he  has  faced  as  a  U.S.  District  Judge. 
It  is  this  experience  and  constant  retesting  of  theory  against  practice  that  has 
helped  make  him  one  of  the  nations'  best  judges. 

Of  course,  as  many  of  my  colleagues  on  this  committee  know,  there  is  still  more 
to  a  good  judge  than  a  keen  mind  and  years  of  experience.  One  must  also  possess 
a  civil  and  even  humorous  disposition,  an  even-handed  and  measured  temperament, 
and  a  passion  for  justice  tempered  by  compassion. 

The  volxmies  of  letters  I  have  received  from  judges,  attorneys,  litigants,  and  even 
jurors  in  South  Carolina  attest  to  the  fact  that  Judge  Traxler  possesses  all  these 
virtues  in  great  quantity.  "Judge  Traxler's  patience  with  attorneys  is  unparalleled. 
His  himior  and  ability  to  put  laymen  at  ease  in  legendary.  Most  important,  every 
party  to  appear  before  Judge  Traxlor  receives  the  same  unbiased,  fair  and  careful 
consideration  of  his  case,"  wrote  a  former  law  clerk. 

"He  is  also  not  categorized  as  a  'plaintiffs  Judge'  or  a  'defendant's  Judge,'"  wrote 
an  attorney  who  has  argued  before  the  Judge.  These  quotes  are  typical  of  the  letters 
I've  received  regarding  Judge  Traxler,  every  one  of  which  applauded  his  character 
and  qualifications  and  urged  his  swift  confirmation.  Many  of  the  letter  writers,  al- 
though lauding  the  nomination  of  Judge  Traxler  to  the  Fourth  Ciicuit,  lamented  los- 
ing such  a  fine  and  experienced  trail  attorney  in  the  District  Court. 

I  would  like  to  assure  anyone  worried  about  South  Carolina's  losing  Judge  Traxler 
that  I  have  nominated  an  excellent  jurist.  Judge  Margaret  Seymour,  to  the  District 
Coxirt,  and  I  expect  President  Clinton  to  nominate  her  any  day  now.  She,  like  Judge 
Traxler,  combines  years  of  experience  in  the  trenches  with  a  passion  for  the  law, 
keen  mind,  and  measured  judgment.  I  look  forward  to  introducing  Judge  Seymour 
to  this  committee  and  urge  you,  Mr.  Chairman,  to  consider  her  nomination  as  soon 
as  it  becomes  possible. 

In  the  tradition  of  Donald  Russell  and  the  other  excellent  judges  who  have  served 
on  the  venerable  Fourth  Circuit,  Judge  Traxler  has  been  active  in  public  service  out- 
side the  courtroom.  Most  notably,  he  served  for  almost  a  decade  in  the  Army  and 
Army  Reserves,  and  has  been  active  in  serving  his  chiirch  and  community. 

Last,  but  certainly  no  least  in  evaluating  the  character  of  one  whose  duty  it  is 
to  render  judgment,  Judge  Traxler  is  a  loving,  devoted  husband  and  father.  His 
wife,  Patricia,  is  a  respected  instructor  at  Greenville  Technical  College.  Both  his 
sons  attend  public  schools  in  the  area — one  at  high  school,  the  other  at  Clemson 
University.  Indeed,  one  of  Judge  Traxler's  attributes  most  often  cited  by  the  letter- 
writers  I  mentioned  earlier  is  his  rock-soUd  devotion  to  his  family. 

It  occurred  to  me  this  morning  that  I  cannot  remember  ever  introducing  a  more 
qualified  nominee  to  the  federal  bench  than  Judge  William  Traxler.  I  am  confident 
he  will  prove  an  invaluable  addition  to  the  esteemed  Fourth  Circuit  Court  of  Ap- 
peals and  certain  the  wise  and  impartial  manner  in  which  he  applies  federal  law 
to  all  will  earn  him  the  respect  of  his  new  colleagues,  just  as  it  has  earned  him  the 
respect  not  only  of  Senator  Thurmond  and  myself  but  of  the  entire  state  of  South 
CaroUna. 

Mr.  Chairman  and  members  of  the  Judiciary  Committee,  it  is  my  great  privilege 
to  introduce  to  you  Judge  WiUiam  Traxler. 

Senator  Thurmond.  Senator  Feinstein. 

STATEMENT  OF  HON.  DIANNE  FEINSTEIN,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  CALIFORNIA 

Senator  Feinstein.  Thank  you  very  much,  Mr.  Chairman. 

It  is  my  pleasure  to  introduce  you  to  Judge  Thomas  Whelan.  I 
recommended  Judge  Whelan 

Senator  Thurmond.  Where  is  he?  These  people  might  raise  their 
hands  when  their  name  is  called.  Thank  you  very  much. 

Senator  Feinstein.  I  recommended  Judge  Whelan  to  the  Presi- 
dent for  appointment  to  the  Federal  district  court  in  the  Southern 
District  of  California.  He  has  strong  bipartisan  support  through  the 
San  Diego  area.  He  has  been  8  years  a  superior  court  judge,  20 
years  a  deputy  district  attorney.  He  is  currently  the  presiding 
judge  of  the  San  Diego  Superior  Court.  He  oversees  a  71-judge  su- 
perior court.  And  during  his  tenure,  he  has  become  one  of  the  rare 
jurists  who  has  never  had  a  jury  trial  verdict  reversed. 


He  graduated  from  the  University  of  San  Diego.  He  has  pros- 
ecuted major  cases.  He  was  appointed  by  Governor  Deukmejian  to 
the  superior  court  in  1990,  and  he  receives  many  accolades  from 
many  different  people  who  will  be  in  the  text  of  my  remarks  when 
I  submit  them. 

I  do  wish  to  say  one  thing,  Mr.  Chairman.  If  it  is  possible  to 
move  this  judgeship  with  dispatch,  it  would  be  very  much  appre- 
ciated. The  chief  judge  of  San  Diego,  of  the  Federal  district  there, 
has  pointed  out  how  overwhelmed  that  court  is.  As  of  July  1  of  this 
year,  2,026  criminal  cases  were  filed  in  that  district,  many  of  them 
major  narcotics  cases,  a  lot  of  them  involving  the  area's  continuity 
with  Mexico.  They  have  experienced  a  17-percent  increase  this  year 
in  criminal  filings.  In  1996,  they  increased  by  69  percent  and  in 
1997,  by  51  percent.  So  it  is  projected  that  for  this  year  the  crimi- 
nal case  filings  will  total  4,052.  That  means  that  each  San  Diego 
Federal  judge  will  have  a  caseload  of  about  862  cases  per  judge. 
That  is  one-third  above  the  national  average  of  cases  per  judge. 

So  I  am  hopeful  that  this  appointment  can  be  made  with  dis- 
patch, and  I  would  like  to  ask  that  the  full  text  of  my  statement 
be  placed  in  the  record,  if  I  might. 

Senator  THURMOND.  Thank  you  very  much. 

Senator  Feinstein.  Thanks,  Mr.  Chairman. 

[The  prepared  statement  of  Senator  Feinstein  follows:] 

Prepared  Statement  of  Senator  Dianne  Feinstein 

Mr.  Chairman,  it  is  my  pleasure  to  introduce  Judge  Thomas  Whelan  to  this  Com- 
mittee today. 

I  recommend  to  President  Clinton  the  appointment  of  Superior  Court  Judge 
Whelan  to  serve  on  the  Federal  District  Court  in  the  Central  District  of  California. 

Judge  Whelan  has  strong,  bipartisan  support  throughout  the  San  Diego  area, 
based  upon  an  outstanding  reputation  earned  during  his  8  years  of  service  as  a  Su- 
perior Court  Judge  and  20  years  as  a  Deputy  District  Attorney.  I  beUeve  he  will 
make  an  excellent  federal  judge. 

Currently,  Judge  Whelan  serves  as  the  Presiding  Judge  of  the  San  Diego  Superior 
Court,  where  he  oversees  the  71-member  Superior  Court.  During  his  tenure,  he  has 
become  one  of  the  rare  jurists  who  has  never  had  a  jviry  trial  verdict  reversed. 

Let  me  provide  some  details  about  Judge  Whelan's  background: 

He  graduated  from  the  University  of  San  Diego,  where  he  also  received  his  law 
degree. 

During  his  20  year  tenure  as  a  Deputy  District  Attorney,  he  prosecuted  many 
high-profile  cases,  including  the  1975  triple  murder  by  an  18-year  Eagle  Scout,  and 
the  1989  trial  of  Daniel  Weedling,  who  was  convicted  of  stabbing  to  death  the  editor 
of  a  local  newspaper. 

In  1990,  he  was  appointed  by  Governor  George  Deukmejian  to  the  Superior  Coiut, 
the  first  San  Diego  Deputy  District  Attorney  ever  appointed  directly  to  the  Superior 
Court. 

Diuing  his  tenure  on  the  bench.  Judge  Whelan  has  ably  presided  over  high-profile 
cases,  including  the  murder  trial  of  Kerry  Dalton,  the  first  woman  in  San  Diego  to 
receive  the  death  penalty. 

Judge  Whelan  has  enjoyed  widespread  support  for  his  nomination,  receiving  many 
letters  from  peers  on  the  bench  and  law  enforcement  officials  throughout  the  com- 
munity: 

Presiding  Justice  Daniel  Kremer,  of  the  California  Fourth  District  Court  of  Ap- 
peal, said  Wheland  "was  a  vigorous  and  fair  prosecutor  who  has  become  an  excellent 
trial  judge.  He  is  knowledgeable,  fair,  hard  working  and  decisive.  He  has  proven 
particularly  able  in  displajdng  those  quaUties  while  handUng  sensitive  and  difficult 
high-profile  cases." 

U.S.  District  Court  Judge  Judith  Keep  said  "Judge  Whelan  is  a  no-nonsense  per- 
son whose  handhng  of  numerous  enormously  complex  cases  will  be  a  real  plus  for 
us  because  that's  what  we  do  most." 


Garry  Collins,  President  of  the  San  Diego  Police  Officers  Association,  "enthusiasti- 
cally supports"  Judge  Whelan  and  believes  that  he  will  "easily  fill  the  void  on  the 
Federal  District  Court  with  little  lag  time  due  to  his  experience  and  competence  as 
a  Judicial  Officer." 

Justice  Judith  Haller,  of  the  CaUfomia  Fourth  District  Court  of  Appeal,  said  that 
Judge  Whelan  "is  extremely  capable  and  has  incredibly  good  common  sense  and 
judgment." 

Judge  Whelan's  widespread  support  is  a  reflection  of  his  high  integrity,  his  intel- 
lect and  his  exemplary  professional  career.  The  great  respect  he  has  earned  from 
his  peers  and  the  legeil  community  demonstrates  his  quaUfication  for  service  on  the 
United  States  District  Coiut. 

In  closing,  I  would  also  like  to  stress  the  importance  of  confirming  Judge  Whelan 
swiftly. 

Chief  Judge  Marilyn  HufF  of  the  Southern  District  has  written  to  me  about  the 
tremendous  workload  in  her  district  and  the  desperate  need  for  Judge  Whelan  to 
be  confirmed  before  the  end  of  this  Congress. 

Judge  Huff  wrote:  "In  1997,  :he  Southern  District  had  one  of  the  highest  felony 
filings  in  the  nation.  As  of  July  1  of  this  year,  2026  criminal  cases  were  filed  this 
year  in  our  District.  We  already  have  experienced  a  17  percent  increase  this  year 
in  the  criminal  filings.  Our  criminal  filings  are  consistently  increasing — in  1996, 
criminal  felony  fiUngs  increased  by  69  percent  and,  in  1997,  these  filings  increased 
by  51  percent.  It  is  projected  that,  for  1998,  the  criminal  case  fihngs  will  total  4052 
filings. 

"Due  to  the  large  amount  of  criminal  filings  in  this  district,  our  judges  have  a 
caseload  well  beyond  the  national  and  local  average.  For  1997,  our  judges  had  a 
weighted  caseload  filing  of  862  cases  per  judge.  The  national  average  is  only  508 
cases  per  judge." 

The  confirmation  of  Judge  Whelan  will  go  a  long  way  toward  helping  the  District 
cope  with  this  growing  felony  docket. 

Mr.  Chairman  and  Members  of  the  Committee,  I  highly  recommend  Judge  Thom- 
as Whelan  and  have  the  full  confidence  that  he  will  serve  with  great  distinction  as 
a  United  States  District  Court  Judge. 

Thank  you,  Mr.  Chairman,  for  scheduling  this  hearing  today. 

Senator  Thurmond.  Senator  Shelby. 

STATEMENT  OF  HON.  RICHARD  C.  SHELBY,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  ALABAMA 

Senator  Shelby.  Mr.  Chairman,  I  appreciate  you  letting  me  come 
here  this  early.  We  have  two  judges  who  have  been  nominated  from 
Alabama  in  the  northern  district;  we  have  Dean  Buttram  and  Inge 
Johnson.  Senator  Sessions  and  I  both  concur  in  the  President's 
nomination.  I  would  like  to  have  my  full  statement  be  made  part 
of  the  record,  but  without  any  reservation  whatsoever,  I  endorse 
Inge  Johnson  whom  I  have  known  for  some  25  years  or  more.  She 
has  an  outstanding  record  as  a  trial  judge,  as  a  circuit  judge. 

Dean  Buttram  was  an  outstanding  lawyer,  currently  is  in  north- 
em  Alabama.  He  has  broad  experience.  He  has  been  involved  in  ev- 
erything up  to  and  including  the  chairmanship  of  the  Ethics  Com- 
mission of  Alabama.  So  I  believe  he  brings  a  strong  perspective  and 
a  lot  of  integrity,  along  with  Judge  Johnson,  to  this  post,  and  I 
would  appreciate  any  opportunity  that  you  would  have  as  chairman 
to  move  these  nominations,  too. 

I  ask  unanimous  consent  that  my  entire  statement  be  made  part 
of  the  record. 

Senator  Thurmond.  Without  objection,  so  ordered. 

Senator  Shelby.  Thank  you. 

[The  prepared  statement  of  Senator  Shelby  follows:] 


Prepared  Statement  of  Senator  Richard  Shelby 

Mr.  Chairman,  I  come  before  you  today  to  express  my  support  for  the  judicial 
nomination  of  Horace  Dean  Buttram,  Jr.,  of  Centre,  Alabama  for  the  U.S.  District 
Court  for  the  Northern  District  of  Alabama. 

Mr.  Buttram  has  long  served  the  State  of  Alabama  in  many  capacities.  Following 
his  graduation  from  Jacksonville  State  University  where  he  received  his  B.A., 
M.B.A.,  and  M.P.A.,  Mr.  Buttram  received  his  Juris  Doctor  from  the  Cumberland 
School  of  Law  at  Samford  University.  In  1978  Mr.  Buttram  began  private  practice 
in  the  Centre  area.  In  1983,  Mr.  Buttram  was  appointed  to  serve  as  Municipal 
Judge  for  the  City  of  Centre.  Mr.  Buttram  has  been  reappointed  to  this  two-year 
termed  position  eight  consecutive  times. 

In  1992,  Mr.  Buttram  was  appointed  by  the  Governor,  Lt.  Governor,  and  Speaker 
of  the  House  of  Representatives  of  the  State  of  Alabama  to  serve  as  a  member  of 
the  Alabama  Ethics  Commission.  The  Commission  is  charged  with  investigating, 
conducting  hearings,  and  issuing  opinions  on  complaints  regarding  the  activities  of 
state  and  local  employees.  During  his  tenure  as  a  member  of  the  Commission,  Mr. 
Buttram  consistently  displayed  a  fair  and  open-minded  approach  and  a  willingness 
to  engage  in  a  complete  and  thorough  review  of  the  facts.  Mr.  Buttram's  actions 
while  serving  on  the  Commission  demonstrate  his  hardworking  and  impartial  dis- 
position. 

In  1993,  Mr.  Buttram  was  appointed  as  Deputy  Attorney  General  of  the  State  of 
Alabama.  In  this  position,  Mr.  Buttram  has  handled  numerous  property  related 
matters  for  the  State  of  Alabama.  In  1995,  my  colleague.  Senator  Sessions,  then  the 
Attorney  General  for  the  State  of  Alabama,  reappointed  him  to  this  position. 

Mr.  Chairman,  again,  I  support  his  nomination  for  the  District  Court  for  the 
Northern  District  of  Alabama. 

Senator  Thurmond.  Thank  you  very  much. 
Senator  Byrd. 

STATEMENT  OF  HON.  ROBERT  C.  BYRD,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  WEST  VIRGINIA 

Senator  Byrd.  Thank  you,  Mr.  Chairman.  It  is  a  great  privilege 
to  be  here  today,  especially  to  sit  before  the  distinguished  senior 
Senator  from  South  Carolina,  who  is  chairman  of  the  Armed  Serv- 
ices Committee  on  which  I  serve,  and  also  to  be  here  when  his  jun- 
ior colleague.  Senator  Rollings,  who  sits  on  my  Appropriations 
Committee,  has  testified  on  behalf  of  a  nominee. 

I  was  a  member  of  this  committee  about  30  years  ago  during  the 
time  when — during  a  similar  time  to  this  when  there  was  great 
turbulence  in  the  country.  And  Jim  Eastland  was  chairman  of  the 
committee,  and  I  was  just  a  lowly  member,  the  bottom  of  the  totem 
pole.  But  we  did  things  a  little  differently  in  those  days.  Instead 
of  having  the  5-minute  rule,  I  can  remember  interrogating  L.  Pat- 
rick Gray  for  almost  2  hours  in  one  sitting  of  the  committee.  We 
had  to  wait  a  while  before  we  were  recognized,  but  once  we  were 
recognized,  we  weren't  limited  to  5  minutes. 

I  went  off  this  committee — I  first  went  on  it  when  I  received  my 
law  degree.  I  went  to  school  10  years  to  receive  that  law  degree, 
graduated  from  American  University,  In  those  days,  as  I  recall, 
members  of  the  Judiciary  Committee  had  to  possess  a  law  degree 
or  had  to  have  served  as  an  attorney  or  some  such,  but  I  didn't 
have  any  of  that.  But  after  I  received  my  law  degree,  then  I  got 
off  the  Armed  Services,  which  I  was  on  that  time,  and  came  to  this 
committee. 

I  went  on  that  committee  when  L3Tidon  Johnson,  who  sat  on  the 
Armed  Services  Committee,  was  nominated  for  Vice  President,  and 
I  took  his  place,  if  I  may  say  so. 
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I  thank  you,  Mr.  Chairman.  You  are  fair  and  you  are  a  man  of 
great  experience  and  highly  respected  in  the  Senate,  and  by  all 
who  know  you.  I  am  proud  to  appear  here  today  with  my  colleague. 
Senator  Rockefeller.  I  was  on  the  Rules  Committee,  I  believe  it 
was,  when  we  interrogated  Nelson  Rockefeller  to  be  Vice  President 
of  the  United  States.  And  I  have  had  the  great  privilege  of  serving 
with  Jay  for  these  several  years.  He  was  Governor  of  our  State, 
West  Virginia,  and  I  knew  him  well  and  favorably  then. 

We  are  here  today  to  present  an  outstanding  candidate  for  a  Fed- 
eral appellate  judgeship,  Mr.  Chairman,  and  we  are  going  to  do  so 
proudly.  I  am  very  honored  to  have  been  given  the  opportunity  to 
be  here  this  afternoon  to  introduce,  along  with  my  colleague — not 
everybody  can  say  they  have  served  as  a  colleague  with  a  Rocke- 
feller. Not  everybody  can  say  they  bought  a  Rockefeller  hamburger. 
I  have  done  that.  Jay  came  up  the  hard  way,  too,  you  know. 
[Laughter.] 

But  it  is  our  privilege  to  introduce  to  the  committee  an  outstand- 
ing individual  whom  you  will  consider,  the  nomination  of  Robert  B. 
King  to  fill  the  vacancy  on  the  U.S.  Court  of  Appeals  for  the  Fourth 
Circuit  that  is  being  created  by  the  move  to  senior  status  of  Judge 
Kenneth  K.  Hall,  whom  I  urged  President  Nixon  to  appoint,  as  a 
Democrat.  Judge  K.K.  Hall  was  a  Democrat,  but  President  Nixon 
was  a  President  who  knew  how  to  play  politics,  and  he  listened  to 
my  importunities  that  he  make  this  nomination,  and  he  did  so.  And 
Judge  Hall  has  made  an  outstanding  record.  And  I  would  like  to 
publicly  thank  Judge  Hall  for  his  many  years  of  dedicated  service 
to  the  Nation.  His  move  to  senior  status  is  well  deserved,  and  I 
wish  him  all  the  best  as  he  continues  his  work,  albeit  in  a  some- 
what limited  capacity,  in  the  fourth  circuit. 

Mr.  Chairman,  I  have  known  Robert  King  for  many  years.  I  can 
say  without  hesitation  that  I  believe  him  to  be  uncommonly  quali- 
fied to  serve  on  the  bench  of  the  U.S.  court  of  appeals.  He  is  a  life- 
long West  Virginia  resident.  He  has  spent  more  than  30  years  of 
his  professional  life  in  service  to  his  State  and  to  the  Nation. 

After  graduating  from  West  Virginia  University,  Bob  King 
worked  as  a  teacher,  as  you  did,  Mr.  Chairman,  at  one  time  in  your 
life,  as  a  teacher.  He  was  a  teacher  in  the  Greenbrier  County 
schools  of  West  Virginia  before  returning  to  law  school.  I  doubt 
that  he  studied  Blackstone  like  you  did,  Mr.  Chairman,  but  he  is 
equally  a  good  lawyer. 

Once  armed  with  his  doctor  of  jurisprudence,  Robert  King  went 
on  to  practice  law  in  Lewisburg,  WV.  That  is  where  the  great 
Greenbrier  is  located.  Anyone  in  this  room  or  within  the  sound  of 
my  voice  who  has  never  been  to  the  Greenbrier,  you  ought  to  go, 
make  it  a  point  to  go,  because  there  is  nothing  like  it. 

In  1970,  Mr.  King  was  appointed  to  serve  as  an  assistant  U.S. 
attorney  for  the  Southern  District  of  West  Virginia  during  the 
Nixon  and  Ford  administrations.  And  in  1977,  Robert  King  was  ap- 
pointed by  President  Carter  to  the  position  of  U.S.  attorney,  an  ap- 
pointment which  has  extended  into  the  Reagan  administration.  So 
he  has  been  over  these  grounds  before.  He  is  not  a  new  boy  on  the 
street. 

Of  course,  his  appointment  to  the  position  of  U.S.  attorney  means 
that  he  has,  as  I  say,  already  appeared  before  this  committee. 


For  the  past  17  years,  this  nominee  has  had  what  by  any  account 
would  be  considered  a  distinguished  legal  career,  as  a  founding 
partner  in  the  Charleston  firm  of  King,  Allen  and  Guthrie.  And  it 
is  this  long  service  that  equips  Robert  King  with  the  requisite  edu- 
cation and  experience  to  serve  as  a  Federal  judge,  but  beyond  this 
valuable  experience,  he  also  possesses  the  kind  of  deep-seated  in- 
tegrity, strong  work  ethic,  and  love  of  public  service  that  appeal  to 
you,  Mr.  Chairman,  and  that  combines  to  make  an  outstanding 
member  of  the  judiciary. 

In  short,  Robert  King  is  a  fine  and  deserving  addition  to  the  ap- 
pellate court,  and  I  trust  that  this  committee  will  reach  the  same 
conclusion. 

I  would  like  to  join  with  my  colleague  at  this  moment  in  noting 
the  presence  this  afternoon  of  the  devoted,  talented,  and  gracious 
wife  of  the  nominee,  Julia  King,  and  several  other  members  of  his 
family,  children,  in-laws,  and  one  grandchild,  I  believe.  So  if  they 
would  hold  up  their  hands  so  that  the  chairman  might  see  them? 
Thank  you. 

Julia  is  like  my  wife.  She  has  supported  her  husband  and  man- 
aged for  some  33  years  all  the  while  undertaking  the  difficult  but 
rewarding  task  of  raising  four  children. 

I  thank  the  committee  for  allowing  me  to  appear  this  afternoon, 
and  I  thank  my  colleague  for  joining  with  me,  for  serving  with  me, 
for  working  for  the  people  of  West  Virginia. 

I  close  by  saying  that  Alexander  the  Great,  when  he  listened  to 
a  prosecutor  bring  an  indictment,  he,  Alexander  the  Great,  would 
put  one  hand  over  one  ear  and  keep  that  ear  closed.  He  kept  that 
ear  closed  for  the  defendant.  He  was  fair  and  just.  He  wanted  to 
listen  to  both  sides  and  give  both  sides  equally  an  opportunity  to 
have  his  attention.  I  believe  that  Bob  King  will  be  the  same,  Mr. 
Chairman,  be  like  Alexander.  I  am  sure  he  will  do  us  all  a  great 
honor  and  serve  with  great  distinction. 

Now,  Mr.  Chairman,  I  close  my  remarks.  I  know  that  my  col- 
league will  also  want  to  present  his  words  on  behalf  of  Mr.  King. 

Senator  Thurmond.  Senator  Byrd,  I  have  been  in  the  Senate  for 
44  years.  I  believe  I  am  the  senior  Senator.  I  had  the  pleasure  of 
serving  with  many  people,  and  I  consider  you  one  of  the  ablest, 
most  distinguished  Senators  with  whom  I  have  served,  and  I  feel 
honored  to  have  you  here  today. 

Senator  Rockefeller. 

Senator  Bryd,  If  my  colleague  will  allow  me  just  to  make  a  com- 
ment, I  thank  you,  Mr.  Chairman,  for  that  comment,  which  I  will 
not  forget.  I  am  grateful  to  the  benign  Creator  of  us  all  that  I  have 
had  the  opportunity  to  serve  in  the  U.S.  Senate — not  as  long  as  you 
have,  but  for  near  40  years,  and  on  the  Hill  in  Congress  for  46 
years.  And  I  treasure  what  you  have  said,  but  I  treasure  even  more 
than  that  the  privilege  of  having  served  with  you  through  many  of 
the  great  events  of  this  Republic. 

Thank  you,  Mr.  Chairman. 

Senator  Thurmond.  Senator  Rockefeller. 
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STATEMENT  OF  HON.  JOHN  D.  ROCKEFELLER  IV,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  WEST  VIRGINLV 

Senator  Rockefeller.  Thank  you,  Mr.  Chairman.  I  frankly  am 
very  moved  by  the  comments  that  the  chairman  has  made  about 
my  senior  colleague,  Senator  Byrd,  comments  that  would  be  heart- 
ily agreed  with  in  the  State  that  he  and  I  represent  by  its  people 
and  by  all  who  have  come  to  know  Senator  Byrd  via  contact  with 
him  directly,  through  his  office,  or  listening  to  him  or  watching  him 
on  television  and  in  other  ways,  which  leads  me  what  I  want  to  say 
about  Robert  Bruce  King,  Bob  King. 

There  is,  I  think,  abroad  in  the  land  these  days  a  sense  that  the 
body  politic  is  somehow  suffering  because  people  are  more  inter- 
ested in  making  money  or  in  turning  to  pursuits  which  are  less  ar- 
duous, which  require  less  of  the  obsessive  commitment,  the  quest 
for  truth  and  policy  and  judgment  that  is  the  goal  of  all  of  us,  but 
not  achieved  by  every  single  one. 

I  have  a  very  different  view,  and  that  is  that  the  times  may  be 
turbulent  in  our  country,  and  it  may  be  less  fashionable  now  for 
young  people  to  be  thinking  of  the  ages  of  11  or  12  or  13  or  15  or 
16  that  they  hope  someday  to  have  a  career  in  public  service  or  in 
politics. 

I  don't,  however,  believe  that  the  quality  has  done  anything  but 
improve.  I  think  people  today  who  select  public  service  do  so  with 
a  very  clear  eye  and  with  the  full  knowledge  that  they  have  many 
other  opportunities  that  are  before  them,  particularly  if  they  have 
the  talent  to  be,  for  example,  appointed  to  be  a  Federal  judge,  the 
chance  to  be  approved  to  be  a  Federal  judge,  approved  by  the  Presi- 
dent, approved  by  the  Congress.  It  is  a  very  high  and  lofty  possibil- 
ity. 

Bob  King  is  one  of  those  people  that  makes  me  proud  to  be  in 
public  service  because  I  think  we  are  in  public  service  for  the  same 
reason,  and  I  think  Senator  Byrd  would  agree  with  what  I  am 
about  to  say. 

Public  service  is  not  simply  being  elected  to  an  office.  Public  serv- 
ice can  be  teaching.  Public  service  can  be  being  a  public  health 
nurse,  being  a  social  worker,  and  being,  in  fact,  a  Federal  judge. 
Being  a  Federal  judge  is  a  very  hard  thing  to  become. 

This  is  a  committee  in  which  I  have  sat  a  number  of  times,  and 
I  have  always  been  awed  by  the  quality  of  the  people  who  come  be- 
fore this  committee  seeking  approval  to  be  in  the  position  of  Fed- 
eral judge. 

I  think  that  my  colleague.  Senator  B3rrd,  would  agree  with  me 
when  I  would  say  that  if  one  is  to  succeed  in  public  service  or  in 
private  life  or  in  any  worthy  purpose,  one  has  to  have  a  moral  com- 
pass and  that  there  are  a  number  of  decisions  in  our  lives  that  are 
relatively  easy,  but  there  are  many  which  are  not.  And  when  you 
come  to  those  points  that  you  have  to  make  very  tough  decisions, 
you  have  to  reach  down  and  look  at  something  called  your  moral 
compass.  And  it  is  felt,  it  is  developed,  it  is  perceived,  it  is  God- 
given.  And  if  you  are  a  good  person,  you  trust  it.  And  if  you  are 
a  good  person,  it  guides  you  in  the  right  way. 

Bob  King  has  that  moral  compass,  and  if  I  had  to  say  one  thing 
about  him,  it  would  be  that. 
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In  West  Virginia,  it  is  interesting  that  people  often  talk  about 
the  work  ethic  of  our  people,  Mr.  Chairman.  That  is  not  to  boast 
about  West  Virginia,  to  say  West  Virginians  are  better  or  harder- 
working  than  any  other  people,  but  it  somehow  works  out  that  peo- 
ple talk  a  lot  about  our  work  ethic.  And  maybe  that  is  because  we 
are  a  State  that  has  had  to  fight  hard  all  of  our  life  to  succeed  even 
a  little  bit.  Over  the  last  4  decades,  our  State,  West  Virginia,  has 
lost  population.  And  every  time  there  was  a  census,  we  would  lose 
another  Congressman  and  we  would  lose  more  population.  Now  we 
are  gaining.  We  are  only  gaining  a  thousand  people  a  year,  but  we 
are  just  as  proud  of  that  as  the  State  of  Nevada  would  be  for  gain- 
ing a  thousand  people  every  5  minutes. 

But  Bob  King  simply  works  hard.  He  is  incredibly  fair.  He  is 
humble,  with  really  very  little  to  be  humble  about.  He  is  that  kind 
of  quintessential  family  person  who  is  idealized,  but  then  you  real- 
ize that  those  folks  do  exist  and  those  families  do  exist  and  they 
have  that  kind  of  closeness  and  that  kind  of  bond. 

I  am  not  a  lawyer,  Mr.  Chairman,  and  I  can't  make  pronounce- 
ments on  legal  opinions  and  would  not  attempt  to  do  so.  But  I 
know  through  a  very  close  association  with  Bob  King  over  many 
years  that  he  is  one  of  my  proud  moments  in  a  relatively  short 
span  of  time  in  the  U.S.  Senate,  only  13  years.  I  have  been  proud 
to  serve  with  Senator  Byrd  during  each  and  every  hour  of  those  13 
years,  but  never  prouder  than  to  sit  before  you,  the  most  senior  dis- 
tinguished member  of  the  U.S.  Senate,  and  present  my  endorse- 
ment without  qualification,  with  strong  personal  feelings  and 
strong  professionals  feelings,  insofar  as  I  am  not  a  lawyer,  but  a 
person  with  a  pretty  good  judge  of  people,  to  present  to  you  Bob 
King.  It  is  one  of  the  honors  of  my  lifetime,  sir,  and  I  am  proud 
to  do  that. 

Senator  Thurmond.  Senator  Rockefeller,  we  are  glad  to  have  you 
with  us.  You  come  from  one  of  the  greatest  families  in  America.  It 
is  an  honor  to  have  you  here. 

Senator  Rockefeller.  Thank  you,  sir. 

Senator  Thurmond.  Senator  Sessions. 

STATEMENT  OF  HON.  JEFF  SESSIONS,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  ALABAMA 

Senator  Sessions.  Mr.  Chairman  and  members  of  the  committee, 
I  am  proud  to  introduce  today  Judge  Inge  Johnson  and  Mr.  Dean 
Buttram.  These  two  fine  individuals  have  been  nominated  by  the 
President  for  the  U.S.  district  court  judge  for  the  Northern  District 
of  Alabama. 

Judge  Johnson  graduated  in  1969  from  the  University  of  Copen- 
hagen School  of  Law  in  her  native  Denmark.  After  moving  to  Ala- 
bama, she  graduated  from  the  University  of  Alabama  School  of 
Law  in  1973,  where  the  two  of  us  were  classmates. 

In  1973,  she  was  named  the  Outstanding  Editorial  Senior  of  the 
Alabama  Law  Review.  From  1973  to  1979,  she  practiced  law  with 
her  husband  under  the  family  firm  of  Johnson  and  Johnson.  She 
had  a  very  diverse  practice  in  Colbert  County,  Alabama,  including 
real  estate,  domestic  relations,  and  criminal  defense  law. 

In  1978,  she  was  elected  circuit  judge,  and  she  has  served  in  that 
position  continuously  ever  since.  The  circuit  court  is  the  highest 
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trial  court  in  the  State  of  Alabama.  So  I  am  proud  to  amiounce 
that  20  years  ago  this  week,  Inge  Johnson  became  the  first  woman 
elected  circuit  court  judge  in  Alabama.  She  has  had  an  outstanding 
reputation  as  a  State  judge.  She  is  widely  praised  by  members 
from  every  sector  of  the  State  bar.  She  will  make  a  fine  addition 
to  the  Federal  judiciary,  and  I  will  state  I  talked  to  prosecutors,  po- 
lice officers,  and  lawyers  in  the  commim^ity.  They  are  very  com- 
plimentary about  her,  her  abilities  and  her  work  ethic. 

Mr.  Buttram  received  his  undergraduate  degree  and  master's  of 
business  administration  from  Jacksonville  State  University  in  Ala- 
bama, and  in  1978  received  his  law  degree  from  Cumberland  Law 
School  of  Samford  University. 

After  graduating  from  law  school.  Dean  has  maintained  an  ex- 
tremely diverse  and  successful  law  practice.  He  is  the  quintessen- 
tial main  street  lawyer.  His  practice  included  domestic  relations, 
criminal  defense,  personal  injury  on  both  sides.  Social  Security, 
real  estate,  and  municipal  law.  Very  few  judicial  nominees  have  his 
breadth  of  experience,  knowledge  of  his  fellow  man,  and  level  of  in- 
volvement within  the  community. 

As  attorney  general  of  Alabama,  I  had  the  pleasure  to  observe 
Dean  Buttram  when  he  served  on  the  Alabama  Ethics  Commission. 
He  was  chairman  of  the  Ethics  Commission  for  the  State  of  Ala- 
bama from  1995  through  1996.  He  served  honorably  and  capably 
in  this  most  important  position.  The  integrity  and  common  sense 
that  served  Dean  Buttram  so  well  on  the  Ethics  Commission  will 
be  a  great  asset  to  him  as  a  Federal  district  judge. 

I  met  personally  with  both  these  nominees.  They  have  assured 
me  that  they  will  be  good  case  managers,  and  I  have  every  reason 
to  believe  they  will.  They  will  move  cases  efficiently,  grant  judg- 
ments promptly  for  those  who  are  entitled  to  it.  They  have  further 
committed  to  conducting  an  efficient  and  fair  courtroom  that  will 
create  a  positive  atmosphere  for  justice,  as  well  as  for  the  lawyers 
and  for  the  parties  involved.  They  have  also  expressed  to  me  a 
healthy  philosophy  concerning  the  role  of  courts,  the  separation  of 
powers  among  the  three  branches,  and  the  respect  for  the  Constitu- 
tion that  we  have,  as  it  is  written. 

So  I  am  confident  that  both  these  nominees  will  conduct  fair 
trials,  for  criminal  defendants,  recognizing  that  victims  have  rights, 
too. 

Mr.  Chairman,  these  are  outstanding  nominees,  and  we  are  de- 
lighted to  have  them  here  today.  If  you  don't  mind,  I  will  join  you 
there  as  we  continue  with  the  hearing. 

Senator  THURMOND.  Senator,  we  are  pleased  to  have  you  here, 
and  as  a  member  of  the  Judiciary  Committee,  you  have  proved  to 
be  a  very  able,  fine  man,  and  it  is  an  honor  to  work  with  you. 

Without  objection,  I  will  place  in  the  record  a  statement  by  Sen- 
ator Patrick  Leahy,  who  could  not  be  here  today. 

[The  prepared  statement  of  Senator  Leahy  follows:] 

Prepared  Statement  of  Senator  Patrick  Leahy 

This  is  the  tenth  judicial  nominations  confirmation  hearing  this  year.  I  want  to 
congratulate  the  Chairman  and  the  Committee  for  reaching  double  digits  this  year 
and  exceeding  last  year's  total  of  only  nine  hearings  and  the  paltry  six  that  were 
held  in  1996.  Of  course,  the  Committee  is  nowhere  close  to  even  half  the  number 
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of  judicial  confirmation  hearings  held  in  1994,  when  the  Committee  held  25  judicial 
hearings  on  its  way  to  confirming  lOljudicial  nominees. 

I  also  want  to  commend  all  of  the  Senators  who  are  participating  here  today  and 
those  who  are  sending  statements  in  support  of  these  fine  nominees.  I  look  forward 
to  prompt  consideration  and  favorable  action  on  all  of  the  nominees  assembled  at 
today's  hearing  as  well  as  the  six  outstanding  nominees  who  participated  in  the  last 
hearing  on  July  30  but  who  have  yet  to  be  considered  and  reported  by  the  Commit- 
tee. 

The  Chief  Justice  of  the  United  States  Supreme  Court  last  year  called  the  number 
of  judicial  vacancies  "the  most  immediate  problem  we  face  in  the  federal  judiciary." 
The  Senate  continues  to  tolerate  74  vacancies  in  the  federal  courts  with  another 
eight  on  the  horizon — almost  one  in  10  judgeships  remains  unfilled.  The  Senate  has 
not  even  kept  up  with  normal  attrition  over  the  past  two  years,  let  alone  taken  the 
type  of  concerted  action  needed  to  end  the  judicial  vacancies  crisis. 

The  nimierous,  longstanding  vacancies  in  many  coiirts  are  harming  the  federal 
administration  of  justice.  The  Chief  Judge  of  the  Second  Circuit  has  had  to  extend 
the  certification  of  the  judicial  emergency  in  my  home  Circuit  while  a  quahfied 
nominee.  Judge  Sonia  Sotomayor,  has  remained  pending  for  six  months  on  the  Sen- 
ate calendar  without  explanation. 

Only  39  judicial  nominees  have  been  confirmed  by  the  Senate  all  year.  There  are 
currently  11  qualified  nominees  on  the  Senate  calendar.  All  have  been  reported  fa- 
vorably by  the  Judiciary  Committee.  Some  were  reported  months  ago.  Unfortu- 
nately, the  Republican  leadership  in  the  Senate  has  not  chosen  to  consider  even  a 
single  judicial  nomination  yet  this  month.  I  hope  that  the  Republican  leadership  will 
reverse  its  course  and  that  the  Senate  will  proceed  to  consider  and  confirm  those 
nominees  without  further  delay. 

Earlier  this  year,  I  attempted  to  draw  the  attention  of  the  Senate  and  the  pubUc 
to  the  judicial  vacancies  problem  by  contrasting  the  Senate's  lack  of  production  with 
the  home  run  pace  of  Mark  McGwire.  Last  night  Mark  McGwire  thrilled  baseball 
fans  by  hitting  his  62nd  of  the  year  and  setting  a  record  for  most  home  runs  hit 
in  a  season.  By  contrast,  the  only  record  the  Senate  seems  intent  on  breaking  this 
year  is  the  average  length  of  time  required  between  nomination  and  before  con- 
firmation as  a  federal  judge. 

In  1994  and  1995,  judicial  nominees  took  on  average  86  or  87  days  from  nomina- 
tion to  confirmation.  In  1996,  that  number  rose  to  a  record  183  days  on  average. 
Last  year,  the  average  number  of  days  from  nomination  to  confirmation  rose  dra- 
matically yet  again.  From  initial  nomination  to  confirmation,  the  average  time  it 
took  for  Senate  action  on  the  36  judges  confirmed  in  1997  broke  the  200-day  barrier 
for  the  first  time  in  our  history  and  reached  212  days.  Unfortunately,  the  average 
is  still  rising  to  the  detriment  of  the  administration  of  justice.  The  average  time 
from  nomination  to  confirmation  for  the  39  judges  confirmed  so  far  this  year  is  259 
days. 

I  continue  to  urge  other  Senators  to  join  with  me  in  working  to  consider  and  vote 
on  judicial  nominations  without  such  delays.  I  note  that  two  of  the  nominees  partici- 
pating in  the  hearing  today  were  nominated  within  the  last  10  days.  With  that  t5T)e 
of  expeditious  treatment  for  others,  we  could  consider  many  more  of  the  qualified 
nominees  pending  for  so  long  before  this  Committee. 

Senator  Thurmond.  I  would  ask  all  the  nominees  to  come  for- 
ward and  have  seats  up  here — oh,  just  Judge  Traxler  and  Mr.  King 
at  this  time. 

I  will  now  administer  the  oath  to  Mr.  King  and  Judge  Traxler. 
Please  raise  your  right  hand.  Do  you  swear  that  the  testimony  you 
shall  give  in  this  hearing  shall  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  so  help  you  Gk)d? 

Judge  Traxler.  I  do. 

Mr.  King.  I  do. 

Senator  Thurmond.  If  you  have  opening  statements,  we  will 
start  with  Mr.  King.  We  would  be  glad  to  hear  from  you,  Mr.  King. 

TESTIMONY  OF  ROBERT  B.  KING,  OF  WEST  VIRGINIA,  TO  BE 
U.S.  CIRCUIT  JUDGE  FOR  THE  FOURTH  CIRCUIT 

Mr.  King.  Mr.  Chairman,  I  have  no  opening  statement.  I  want 
to  express  my  appreciation  to  the  committee  for  the  opportunity  to 
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be  here,  and  certainly  also  my  appreciation  to  Senator  Byrd  and 
Senator  Rockefeller  for  their  support  in  connection  with  this  nomi- 
nation and  for  their  kind  remarks. 

I  would  mention  that  I  have  with  me  today  my  fine  family:  my 
wife,  Julia,  as  well  as  my  four  children,  Emily  Schaefer  and  her 
husband,  Dixon  Schaefer,  and  their  little  daughter,  Baby  Jane;  my 
daughter,  Caroline  Grubbs,  and  my  son-in-law,  Rob  Grubbs,  along 
with  my  two  twin  sons,  Bruce  and  Bill  King,  and  my  sister,  Mary 
Ellen  Mazie  of  Ohio,  and  I  am  proud  also  to  have  my  niece,  Mr. 
Chairman,  Roberta  King,  who  is  a  law  student  at  Wake  Forest 
University.  She  is  here  today  and  particularly  representing  my 
brother,  who  passed  away  a  couple  of  years  ago,  who  was  an  attor- 
ney in  Greenbrier  County. 

Senator  THURMOND.  Would  you  like  for  all  of  your  friends  and 
members  of  your  family  who  are  here  raise  your  hands?  Thank  you. 

Mr.  King.  Thank  you,  Mr.  Chairman. 

Senator  Thurmond.  Judge  Traxler. 

TESTIMONY  OF  WILLIAM  B.  TRAXLER,  JR.,  OF  SOUTH  CARO- 
LINA, TO  BE  U.S.  CIRCUIT  JUDGE  FOR  THE  FOURTH  CIRCUIT 

Judge  Traxler.  Mr.  Chairman,  I  also  appreciate  the  opportunity 
to  be  here,  to  have  this  hearing,  and  I  appreciate  the  support  I 
have  received  from  a  lot  of  people.  I  am  here  by  myself,  and  I  am 
ready  to  proceed. 

Senator  THURMOND.  All  of  your  family  who  are  here  and  friends 
here  of  Judge  Traxler,  please  raise  your  hand.  Thank  you  very 
much. 

QUESTIONING  BY  SENATOR  THURMOND 

Senator  Thurmond.  Mr.  King,  I  understand  that  your  legal  prac- 
tice consists  of  a  considerable  amount  of  criminal  defense  work. 
Can  you  assure  us  that,  if  confirmed,  you  could  transfer  from  your 
current  advocacy  role  to  being  an  objective  judge  £ind  weigh  the 
rights  of  defendants,  the  government,  and  victims? 

Mr.  King.  I  certainly  can  provide  that  assurance,  and  I  do  pro- 
vide that  assurance,  Mr.  Chairman. 

Senator  Thurmond.  Judge  Traxler,  if  you  are  confirmed,  what  do 
you  see  as  the  greatest  difficulty  you  will  have  in  transferring  from 
the  district  court  to  the  court  of  appeals? 

Judge  Traxler.  Senator,  as  a  district  court  judge,  I  enjoy  the 
rough  and  tumble  of  trial  court,  and  I  enjoy  the  daily  contact  that 
we  have  with  litigants,  with  lawyers,  prisoners  that  I  work  with. 
And  I  think  that  going  from  a  trial  court  with  active  involvement 
with  people  every  day  to  a  circuit  court,  hopefully,  where  there  will 
be  more  reading  and  writing,  is  going  to  be  a  difficult  transition  for 
me,  but  one  I  believe  that  I  can  make  the  adjustment  for. 

Senator  Thurmond.  Mr.  King  and  Judge  Traxler,  what  role  do 
you  believe  judges  have  in  developing  public  policy  through  case 
law  when  the  legislature  repeatedly  fails  to  address  important  mat- 
ters? 

Mr.  King.  Mr.  Chairman,  I  do  not  see  a  role  for  the  judiciary  in 
the  development  of  public  policy  in  that  manner. 

Judge  Traxler.  In  my  opinion,  Mr.  Chairman,  the  courts  have 
no  role. 
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Senator  Thurmond.  Do  either  of  you  have  any  personal  objec- 
tions to  the  death  penalty  that  would  cause  you  to  be  reluctant  to 
impose  or  oppose  a  death  sentence? 

Mr.  King.  Mr.  Chairman,  I  do  not. 

Judge  Traxler.  I  have  no  opposition  to  the  death  penalty,  Sen- 
ator. I  have  sought  it  as  a  prosecutor.  I  have  imposed  it  as  a  judge. 

Senator  Thurmond.  Do  either  of  you  have  any  objections  to  man- 
datory minimum  criminal  sentences  that  would  cause  you  to  be  re- 
luctant to  impose  or  oppose  such  a  sentence? 

Mr.  King.  I  do  not,  Mr.  Chairman. 

Judge  Traxler.  Mr.  Chairman,  I  recognize  the  right  of  Congress 
to  establish  mandatory  minimums,  and  I  recognize  the  laudable 
purposes  that  they  serve,  and  I  impose  them  and  uphold  them 
without  hesitation. 

Senator  Thurmond.  As  both  of  you  know,  the  sentencing  of 
criminal  defendants  in  Federal  court  is  conducted  under  the  Fed- 
eral Sentencing  Guidelines.  Some  argue  that  the  guidelines  do  not 
provide  enough  flexibility  for  the  sentencing  judge.  What  is  your 
view  of  the  Federal  Sentencing  Guidelines  and  their  application? 

Mr.  King.  Mr.  Chairman,  I  served  as  a  Federal  prosecutor  in  the 
1970's  and  into  the  1980's  for  almost  9  years,  both  as  an  assistant 
U.S.  attorney  and  as  the  U.S.  attorney.  We  had  in  our  district  in 
West  Virginia — unfortunately,  at  that  time,  we  had  judges  who 
were  stricter  than  others,  and  we  had  situations  where  defendants 
with  similar  offenses  received  disparate  treatment  as  a  result  of 
the  roll  of  the  dice  or  the  case  assignment  in  many  situations. 

I  think  that  is  the  kind  of  situation  that  gave  rise  to  the  need 
for  the  sentencing  guidelines,  and  I  understand  that  and  I  support 
that. 

Judge  Traxler.  Senator,  I  am  a  strong  supporter  of  the  sentenc- 
ing guidelines.  I  likewise  came  from  a  system  where  there  were  no 
sentencing  guidelines.  There  were  no  limits  on  a  judge's  discretion 
in  imposing  sentences.  And  too  many  times  I  believe  sentences 
were  imposed  that  depended  on  what  judge  you  got,  what  county 
you  happened  to  be  arrested  in  or  brought  to  court  in,  perhaps  even 
what  day  of  the  week  you  were  sentenced.  And  I  was  glad  to  come 
to  a  system  in  the  Federal  system  where  they  had  sentencing 
guidelines  so  that  I  could  ensure  that  not  only  my  sentences  but 
those  of  my  fellow  judges  would  treat  similar  defendants  commit- 
ting similar  crimes  in  a  similar  fashion. 

Senator  Thurmond.  Senator  Sessions,  do  you  have  any  ques- 
tions? 

Senator  SESSIONS.  Senator  Durbin  may  be  prepared  next,  and  I 
am 

Senator  DURBIN.  Thank  you  very  much. 

Senator  Thurmond.  I  will  call  on  you  in  just  a  minute. 

I  called  on  you  now. 

QUESTIONING  BY  SENATOR  SESSIONS 

Senator  SESSIONS.  All  right.  Very  good. 

Mr.  King,  you  and — Judge  Traxler — will  be  taking  on  a  tough  job 
in  the  fourth  circuit.  I  believe,  from  the  testimony  we  had  with 
Judge  Harvey  Wilkerson,  Senator  Thurmond,  that  the  fourth  is  the 
busiest  circuit;  if  not  the  busiest  the  second  busiest  circuit  in  Amer- 
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ica.  And  they  take  great  pride  in  the  quality  and  volume  of  work 
they  turn  out:  I  would  ask  you  for  your  commitments.  Do  you  rec- 
ognize that  this  is  more  than  a  retirement  job,  it  is  a  very  tough 
job,  and  are  you  prepared  to  give  it  your  best  professional  effort? 

Mr.  King.  Senator  Sessions,  I  recognize  that  it  is  a  very  substan- 
tial challenge.  I  look  forward  to  it,  and  I  will  give  it  my  every  ef- 
fort. 

Judge  Traxler.  Senator,  I  look  forward  to  the  challenge.  I  enjoy 
hard  work.  I  work  a  fall  five  days  every  week.  I  take  work  home 
with  me  at  night  and  the  weekend.  I  am  looking  forward  to  it. 

Senator  SESSIONS.  Well,  you  were  a  State  prosecutor,  Mr.  Trax- 
ler, and  then  you  became  a  Federal  judge  in  a  sentencing  guide- 
lines system,  and  you  made  some  comments  to  Senator  Thurmond 
that  you  like  that  change.  Would  you  share  a  little  more  insight  on 
your  feeling  about  that? 

Judge  Traxler.  Yes,  sir.  I  think  that,  first  of  all,  I  want  my  sen- 
tences to  be  consistent.  For  the  sentences  I  give  defendants,  I 
would  think  that  my  sentences  and  the  sentences  of  every  judge 
should  be  roughly  consistent  with  those  of  other  judges,  so  that 
when  a  criminal  defendant  is  sentenced,  it  doesn't  depend — ^you 
know,  what  his  sentence  is  doesn't  depend  on  what  judge  he  hap- 
pened to  get  or  what  judge  happened  to  be  holding  court.  And  I 
think  that  the  sentencing  guidelines  afford  me  that  opportunity 
and  permit  a  situation  where  similarly  situated  defendants  that 
commit  similar  crimes  are  treated  similarly,  regardless  of  where 
they  are  sentenced  and  by  whom  they  are  sentenced. 

Senator  Sessions.  Well,  I  think  you  are  right,  and  Senator  Thur- 
mond, as  you  well  know,  was  the  champion  of  the  sentencing  guide- 
lines and  honesty  in  sentencing,  and  Judge  Wilkins,  I  believe,  from 
South  Carolina  was  the  first  sentencing  commissioner  and  head  of 
that  commission;  I  think  it  has  done  a  good  job,  too.  I  was  there. 
I  saw  the  change  in  Federal  court,  and  it  is  not  healthy  when  two 
defendants  come  before  two  different  judges  and  one  gets  15  years 
and  one  gets  probation.  Something  is  not  fair  there,  and  I  know 
some  people  disagree  with  the  guidelines.  Judge  King,  you  will 
have  them  come  and  say  it  is  just  unfair,  the  application  of  this 
guideline  is  just  unfair.  But  you  ask,  by  what  standard?  At  least 
there  is  some  objective  standards  on  the  guidelines,  and  leaving  it 
without  any  standards,  which  is  basically  what  we  had  before,  I 
think  is  the  greater  evil. 

With  regard  to  the  question  that  Senator  Thurmond  asked  about 
the  failure  of  the  legislature  to  act,  I  have  observed  in  Alabama 
and  other  places  people  say,  well,  the  Federal  courts  had  to  act,  the 
legislature  wouldn't.  And  I  think  what  Senator  Thurmond  sug- 
gested was  that  the  decision  not  to  act  by  a  legislature  is  a  decision 
also. 

Would  you  comment  on  that  tension  or  that  problem  of  courts 
that  sometimes  think  they  have  to  act  when  the  legislature  didn't 
do  something  they  thought  ought  to  be  done? 

Mr.  King.  Senator  Sessions,  I  take  a  very  traditional  view  of  the 
separation  of  powers  and  particularly  the  powers  of  the  judiciary. 
I  recognize  the  limited  role  of  the  judiciary,  and  I  recognize  the  def- 
erence that  should  be  given  to  the  other  branches  of  government. 
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And  I  would  not  be — and  I  do  not  espouse  any  form  of  judicial  ac- 
tivism. 

Senator  Sessions.  Well,  I  appreciate  that  because  a  decision  by 
the  legislature  not  to  pass  a  law  is  a  decision  as  well  as  it  is  to 
pass  one. 

You  have  also  represented  a  number  of  plaintiffs  in  personal  in- 
jury cases,  and  I  have  done  that  and  represented  defendants  as 
well.  There  is  nothing  wrong  with  that.  But  let  me  ask  you,  do  you 
believe  it  is  appropriate  for  a  trial  judge  to  reduce  a  verdict  if  that 
verdict  is  found  to  be  excessive? 

Mr.  King.  In  the  exceptional  circumstances  where  it  may  be  ex- 
cessive, there  are  those  circumstances.  I  have  never  had  experience 
with  it.  I  have  been  involved  in  the  representation  of  plaintiffs  in 
personal  injury  cases.  I  have  represented  a  lot  of  defendants  in  per- 
sonal injury  cases. 

Senator  Sessions.  I  am  sure  you  didn't  think  any  of  those  ver- 
dicts were  excessive  that  you  obtained.  But  sitting  on  the  other 
side  of  the  bench,  are  you  prepared  to  evaluate  that  fairly,  forget- 
ting your  prior  involvement  as  a  plaintiff  attorney? 

Mr.  King.  Oh,  absolutely. 

Senator  Sessions.  And  be  prepared  to  reduce  a  verdict  that  you 
think  is  excessive? 

Mr.  King.  I  certainly  will  do  what  is  appropriate.  Senator  Ses- 
sions, absolutely. 

Senator  Sessions.  Have  you  expressed  any  opinions  in  any  fo- 
rums in  which  you  have  suggested  it  is  improper  or  that  judges 
ought  not  to  exercise  powers  to  reduce  verdicts? 

Mr.  King.  No,  I  have  not. 

Senator  Sessions.  Well,  I  think  the  Supreme  Court  case  in  BMW 
involving  the  State  of  Alabama  indicates  that  there  is  a  due  proc- 
ess argument,  there  has  to  be  some  articulatable  basis  between  the 
verdict  obtained  and  the  actual  wrong  to  the  victim.  And  I  think 
that  is  going  to  call  on  judges  to  be  scrutinized  in  ways  that  maybe 
haven't  done  so  before. 

Do  you  have  any  comments  about  that.  Judge  Traxler? 

Judge  Traxler.  Senator,  I  view  a  verdict  from  a  jury  as  an  ex- 
pression of  the  will  of  the  people,  and  I  am  extremely  reluctant  to 
interfere  with  a  jury's  verdict.  But  there  have  been  occasions  where 
I  have  felt  under  the  law  that  the  verdict  was  excessive  and  have 
reduced  verdicts.  It  has  probably  been  two  or  three  times  in  13 
years. 

Senator  Sessions.  Well,  I  agree  that  the  verdict  is  an  expression 
of  that  jury,  but  also  some  standards  need  to  be  applied,  some  con- 
nection, and  the  Supreme  Court,  as  a  matter  of  due  process,  has 
held  that  there  needs  to  be  a  connection  between  the  amount  of 
damages  sustained  and  the  amount  of  damages  awarded,  unless 
you  get  into  a  criminal  case,  in  which  there  is  no  limit  on  any  pen- 
alty that  can  be  imposed. 

Well,  I  thank  you  very  much  for  being  here.  You  are  undertaking 
a  very  important  position,  the  court  of  appeals,  one  step  from  the 
U.S.  Supreme  Court.  You  will  be  setting  law  for  a  number  of  States 
and  will  be  involved  with  a  large  number  of  very  important  cases. 
We  hope  that  you  will  be  successful  in  this  process,  and  you  have 
received  good  support  from  your  Senators,  and  we  appreciate  that. 
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Thank  you,  Senator  Thurmond. 
Senator  THURMOND.  Thank  you. 
Senator  Durbin. 

QUESTIONING  BY  SENATOR  DURBIN 

Senator  Durbin.  Thank  you,  Mr.  Chairman. 

Mr.  King,  you  have  had  a  very  active  practice  but  for  the  years 
when  you  served  as  a  prosecutor,  and  I  was  curious.  I  have  never 
asked  anyone  seeking  this  position  before  this  question,  but  I  want- 
ed to  ask  it  of  you,  and  perhaps  you  know  the  answer  and  maybe 
you  do  not.  What  are  the  standards  that  are  used  in  terms  of  con- 
flicts of  cases  that  might  come  before  you?  Are  there  standards  that 
are  clearly  articulated  as  to  the  types  of  cases  where  you  would  be 
expected  to  recuse  yourself? 

Mr.  King.  Well,  there  are — the  rules  of — the  code  of  judicial  re- 
sponsibility— the  Code  of  Judicial  Ethics,  I  believe  is  its  formal 
name — had  standards  for  recusal,  and  there  are  also  statutory 
standards  for  Federal  judges,  section  455  of  title  28.  I  have  not 
been  a  judge  before.  I  will  assure  you  that  I  will  act  appropriately 
with  respect  to  any  issues  of  those  kinds. 

Senator  Durbin.  I  don't  want  to  suggest  that  you  would  not.  This 
is  an  inquiry.  I  am  going  to  ask  in  one  particular  case,  and  perhaps 
you  would  have  to  check  and  determine  whether  or  not  it  would  be 
appropriate  for  you  to  consider  such  litigation.  But  I  noticed  in 
your  background  that  you  have  represented  an  American  tobacco 
company  in  a  case  involving  whether  or  not  the  attorney  general 
of  your  State  had  jurisdiction  to  bring  a  lawsuit  against — I  guess 
on  behalf  of  the  people  of  West  Virginia  against  that  tobacco  com- 
pany, a  common  law  action. 

Can  you  tell  me,  since  we  are  now  involved  in  some  42  different 
States  with  actions  against  tobacco  companies,  would  you  then  con- 
sider it  appropriate  for  yourself  to  be  recused  from  cases  involving 
tobacco  companies  if  you  were,  in  fact,  confirmed? 

Mr.  Kjng.  Senator  Durbin,  I  represented  Philip  Morris  in  that 
particular  case,  the  Medicaid  case  pending  in  West  Virginia,  which 
is  now  pending  in  the  Supreme  Court  of  Appeals  of  West  Virginia, 
and  I  have  represented  Philip  Morris  in  some  other  litigation  also 
in  West  Virginia,  the  tobacco-type  litigation. 

I  believe  my — my  view  is  at  this  point  that  I  should  not  sit  with 
respect  to  any  tobacco  litigation  that  might  come  before  the  Fourth 
Circuit  Court  of  Appeals.  I  would  feel  uncomfortable  doing  so. 

Senator  DuRBlN.  Well,  I  thank  you  for  that  answer.  Please  un- 
derstand that  I  am  not  raising  that  on  your  account  personally  be- 
cause I  believed  otherwise.  I  was  curious.  I  have  never  asked  that 
question  of  a  practicing  attorney,  and  I  am  sure  this  would  present 
itself  in  many  different  guises.  But  this  is  an  issue  that,  as  you  can 
imagine,  we  have  focused  on  a  lot  on  Capitol  Hill,  and  it  is  likely 
that  it  will  continue  to  percolate  through  the  courts  at  all  different 
levels  from  time  to  time. 

Judge  Traxler,  you  are  moving  up,  if  this  is  a  successful  effort, 
from  the  district  court  to  the  circuit  court.  And  could  you  tell  me 
why  you  would  seek  that  change  of  venue? 

Judge  Traxler.  Well,  the  job  I  have  now  and  the  job  I  seek  com- 
bine two  interests,  two  great  interests  in  my  life.  One  is  the  law, 
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which  I  thoroughly  enjoy  and  love,  and  public  service,  which  I  thor- 
oughly enjoy  and  love.  And  this,  moving  into  this  other  position,  if 
you  permit  me  to  do  so,  would  just  allow  me  to  continue  that  work 
and  those  pursuits  in  a  greater  capacity. 

Senator  DURBIN.  I  would  like  to  ask  a  follow-up  question  to  Sen- 
ators Thurmond  and  Sessions  on  sentencing  guidelines.  As  a  pros- 
ecutor and  as  a  former — or  as  a  judge  and  prosecutor,  I  would  like 
to  ask  you,  have  you  had  cases  where  you  felt  the  sentencing  guide- 
lines were  unfair  in  light  of  the  circumstances,  where,  in  fact,  if 
you  had  looked  at  the  individual  defendant  you  would  say  the 
range  of  sentencing  guidelines  given  to  us  by  the  Federal  Grovem- 
ment,  the  Congress  in  this  case,  really  don't  take  into  consideration 
some  factors  which  they  should,  and  perhaps  are  too  harsh  in 
terms  of  the  options  offered  to  the  prosecutor  and  to  the  judge? 
Have  either  of  you  run  into  those  circumstances? 

Mr.  King.  Senator  Durbin,  from  my  experience,  I  have  not,  but 
when  I  was  the  prosecutor,  we  didn't  have  the  sentencing  guide- 
lines. I  was  a  prosecutor — I  was  a  U.S.  attorney  in  the  Carter  ad- 
ministration and  an  assistant  U.S.  attorney  in  the  Nixon  adminis- 
tration in  the  early  1970's. 

Since  the  sentencing  guidelines  came  into  effect  in  1987,  my  ex- 
perience has  been  on  the  other  side  of  the  fence,  and  it  has  been 
quite  limited.  But  I  have  not  had  experience  where  I  thought  the 
guidelines  were  too  harsh,  no. 

Senator  DURBIN.  Judge  Traxler. 

Judge  Traxler.  I  can't  recall  any  situations  that  I  have  had  in 
sentencing  criminal  defendants  where  I  felt  like  the  sentence  I  was 
giving  was  way  out  of  line  with  what  I  might  otherwise  have  im- 
posed without  the  guidelines. 

Senator  Durbin.  Thank  you  for  your  testimony.  Thanks  for  being 
here  today. 

Thank  you,  Mr.  Chairman. 

Senator  Sessions.  I  would  like  to  ask  one  more  question. 

Senator  Thurmond.  Senator  Sessions. 

Senator  SESSIONS.  Judge  Traxler,  as  regards  habeas  reform,  pris- 
oner and  litigation  reform,  have  you  been  able  in  your  experience 
to  notice  any  change,  and  how  would  you  evaluate  the  results  of 
habeas  reform? 

Judge  Traxler.  One  of  my  most  beneficial  provisions  that  I  am 
looking  forward  to  obtaining  the  benefit  from  is  the  statute  of  limi- 
tations on  the  filing  of  habeas  petitions,  because  it  is  extremely  dif- 
ficult for  everyone  when  petitions  are  filed  where  the  last  State  ac- 
tion was  years  and  years  and  years  ago,  and  you  have  to  go  back 
and  try  to  reconstruct  the  record.  So  all  of  my  experiences  with  it 
have  been  positive. 

Senator  Sessions.  Thank  you  very  much. 

Senator  Thurmond.  Well,  that  completes  the  hearing  on  you, 
gentlemen.  I  wish  you  well,  and  I  feel  certain  that  the  Senate  will 
confirm  you.  And  you  are  now  dismissed. 

Mr.  King.  Thank  you,  Mr.  Chairman. 

Judge  Traxler.  Thank  you. 

Senator  Thurmond.  Now,  will  the  district  nominees  come 
around,  please?  Have  seats — oh,  just  a  minute.  You  will  take  the 
oath. 
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Raise  your  right  hand.  Do  you  swear  that  the  testimony  you 
shall  give  in  this  hearing  shall  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  so  help  you  God? 

Judge  BuTTRAM.  I  do. 

Judge  Johnson.  I  do. 

Judge  Whelan.  I  do. 

Senator  Thurmond.  Have  seats. 

Now,  since  two  of  you  are  from  Alabama,  which  State  voted  for 
me  for  President  years  ago — I  value  the  people  of  Alabama  very 
highly — I  am  going  to  turn  this  over  to  Senator  Sessions  to  conduct 
this  hearing. 

Senator  SESSIONS  [presiding].  Thank  you.  Senator  Thurmond. 

You  know,  I  mentioned  a  while  ago  that  Senator  Thurmond  was 
responsible  for  the  truth  in  sentencing  and  Federal  guidelines  leg- 
islation. There  is  no  doubt  in  my  mind  that  in  my  lifetime  that  is 
the  most  historic  change  in  criminal  law  where  a  judge  has  a  lim- 
ited range  based  on  the  severity  of  the  offense,  and  the  sentences 
imposed  without  parole,  and  Senator  Thurmond  had  been  a  real 
champion  of  criminal  justice  reform,  and  we  are  honored  to  be  with 
you  on  the  panel  and  serve  on  this  committee  with  you. 

Senator  THURMOND.  Thank  you  very  much. 

Senator  SESSIONS.  Let's  see.  Mr.  Buttram,  you  have  some  family 
members  with  you.  Would  you  like  to  introduce  those  at  this  time? 

TESTIMONY  OF  H.  DEAN  BUTTRAM,  JR.,  OF  ALABAMA,  TO  BE 
U.S.  DISTRICT  JUDGE  FOR  THE  NORTHERN  DISTRICT  OF 
ALABAMA 

Judge  Buttram.  Yes,  Senator,  I  would  like  to  say  that  I  appre- 
ciate very  much  the  comments  from  you  today  as  well  as  Senator 
Shelby  of  Alabama.  I  am  honored  to  be  before  this  body.  It  is  a  very 
humbling  experience. 

I  have  with  me  my  wife,  Fran  Hawkins  Buttram,  seated  here, 
and  my  son  would  have  been  here  but  he  is  an  investigator  with 
the  Cherokee  County  Sheriffs  Department  and  has  a  pretty  heavy 
caseload,  and  he  is  making  a  little  money,  Senator,  and  that  helps 
me.  So  he  is  working  today. 

Senator  Sessions.  I  understand. 

Judge  Johnson,  do  you  have  some  friends  with  you? 

TESTIMONY  OF  INGE  PRYTZ  JOHNSON,  OF  ALABAMA,  TO  BE 
U.S.  DISTRICT  JUDGE  FOR  THE  NORTHERN  DISTRICT  OF 
ALABAMA 

Judge  Johnson.  Yes,  sir,  I  sure  do.  I,  too,  am  honored  to  be  here 
today,  and  I  agree  with  Mr.  Buttram  that  it  is  a  humbling  experi- 
ence to  be  here.  I  appreciate  your  kind  introduction  and  Senator 
Shelby's  introduction. 

My  husband  would  have  been  here  today  but  could  not  come,  and 
my  children  couldn't  either.  They  are  msiking  money  just  like 
Dean's  children  are.  But  I  have  a  good  friend  that  I  have  had  for 
a  long  tinie  who  goes  all  the  way  from  Denmark  with  me,  and  her 
name  is  Birgit  Anderson. 

Senator  Sessions.  Well,  we  are  delighted  to  have  you  with  us. 

Mr.  Whelan. 
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TESTIMONY  OF  THOMAS  J.  WHELAN,  OF  CALIFORNIA,  TO  BE 
U.S.  DISTRICT  JUDGE  FOR  THE  SOUTHERN  DISTRICT  OF 
CALIFORNIA 

Judge  Whelan.  Thank  you,  Senator  Sessions — excuse  me,  Chair- 
man. 

First  of  all,  it  is  a  great  pleasure  for  me  to  be  here,  and  I  want 
to  thank  you  for  holding  these  hearings  and  for  allowing  me  to  be 
part  of  them.  I  do  have  my  family  here  that  I  would  like  to  intro- 
duce briefly. 

Starting  with  my  youngest,  my  daughter,  Chrissie;  my  daughter, 
Michele;  my  son,  Jim;  and  my  daughter,  Mary;  and  my  bride  of  35 
years,  Cathy;  and  her  brother.  Col.  Robert  Lindseth. 

My  mother  couldn't  be  here.  She  is  recovering  from  surgery.  And 
my  father  has  passed  away,  but  I  am  sure  he  is  here  with  me. 

Thank  you.  Senator. 

QUESTIONING  BY  SENATOR  SESSIONS 

Senator  SESSIONS.  Very  good.  Well,  thank  you  very  much.  We  are 
delighted  to  have  each  of  you.  I  know  this  is  an  important  occasion 
and  well  it  should  be.  This  is  the  opportunity,  I  suppose,  that  peo- 
ple have,  the  one  opportunity  they  have  through  their  elected  rep- 
resentatives to  pass  on  the  unelected,  lifetime-appointed  Federal 
judge.  Sometimes  that  is  said  with  less  than  favor:  lifetime-ap- 
pointed, unelected  Federal  judges.  But  I  am  of  the  opinion  that 
good  judges  in  Federal  court  really  do  great  jobs,  and  I  have  seen 
some  of  the  finest  judges  in  America,  I  believe,  and  had  the  honor 
to  practice  before  those  district  judges.  And  I  am  a  great  believer 
in  the  integrity  and  the  effectiveness  of  the  Federal  court  system. 

We  have  a  number  of  concerns  that  have  been  raised  as  we  have 
gone  through  the  years  that  deal  with  the  separation  of  powers  and 
judicial  activism,  what  is  the  role  of  the  courts  in  interpreting  law 
and  the  Constitution. 

Mr.  Whelan,  one  of  the  things  that  I  thought  I  would  ask  you 
about,  because  it  has  come  up  in  California,  is  the  issue  of  popular 
referendums  through  the  electoral  process,  votes  of  the  people.  Do 
you  have  any  feeling  that  those  referendum  ought  to  be  given  less 
respect  than  laws  passed  by  the  legislature  if  they  are  challenged 
in  your  court? 

Judge  Whelan.  Absolutely  not.  Senator.  I  think  that  they  are  en- 
titled to  the  same  weight  or  the  same  importance  as  if  it  had  been 
passed  by  the  legislature.  It  is  an  expression  of  the  will  of  the  peo- 
ple directly  by  the  people  rather  than  the  will  of  the  people  through 
their  legislature.  And  I  would  treat  them  the  same  as  far  as  pre- 
suming they  are  constitutional,  because  they  are  initiatives,  that 
they  are  constitutional.  I  would  do  my  best,  if  presented  with  an 
issue  in  that  area,  to  see  if  there  was  any  reading  of  the  initiative 
at  all  that  would  uphold  the  initiative,  and  I  would  do  my  best  to 
uphold  the  initiative,  as  I  would  any  legislative  action. 

Senator  Sessions.  Well,  I  think  that  is  the  right  approach.  It 
simply  undermines  and  erodes  popular  respect  for  courts  if  we 
cavalierly  and,  without  real  serious  basis,  eliminate  what  millions 
of  Califomians  may  have  voted  for  at  the  polls  with  the  stroke  of 
a  pen.  And  that  can  come  back  to  haunt  the  overall  process  of  law, 
not  just  that  particular  case.  And  we  must,  I  think,  work  stead- 
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fastly  to  maintain  the  confidence  of  the  American  people  that  our 
judges  are  enforcing  the  law  as  written  and  not  creating  it. 

Judge  Johnson,  let  me  ask  you,  you  have  been  in  a  system,  there 
in  the  State  of  Alabama,  in  which  you  basically  have  freedom  to 
sentence  as  you  feel  is  appropriate  within  certain  maximum 
ranges.  And  in  the  course  of  that,  I  am  confident  you  have  devel- 
oped some  of  your  own  personal  standards  about  what  crimes  and 
how  much  each  offense  should  be  punished. 

I  would  suggest  that  you  will  soon  be  in  a  system  that  gives  a 
very  narrow  range,  as  we  have  discussed  before.  Maybe  the  penalty 
would  be  from  24  to  30  months.  If  you  thought  the  defendant  was 
likable,  you  might  give  him  24  months.  If  you  were  angry  at  him, 
the  most  you  could  give  is  30  months.  Of  course,  they  would  serve 
all  of  that. 

Do  you  have  any  personal  philosophical  objection  to  carrying  out 
those  guidelines  as  written  even  if  they  might  conflict  by  being 
more  gentle  or  more  harsh  than  what  you  have  been  doing  in  the 
past? 

Judge  Johnson.  Mr.  Chairman,  I  do  not.  As  a  matter  of  fact,  I 
have  had  some  experience  with  the  same  type  sentencing  as  the 
sentencing  guidelines  through  the  Habitual  Offender  Act  in  the 
State  of  Alabama,  which  is  very  clear  and  limits  the  discretion  of 
the  sentencing  judge  in  the  State  court  system  as  well  as  certain 
sentencing  provisions,  mandatory  sentencing  provisions  for  drug  of- 
fenders. So  I  have  had  some  experience  with  that  type  legislation, 
and  I  do  not  foresee  any  problem,  and  I  do  not  have  any  personal 
feeling  against  the  sentencing  guidelines,  and  I  plan  to  adhere  to 
them  if  I  should  be  successful  in  obtaining  this  position. 

Senator  Sessions.  Thank  you.  I  think  for  the  most  part  our 
courts  have  been  true  to  those  guidelines,  and  occasionally  you 
have  a  situation  in  which  I  think  attempt  has  been  made  to  under- 
mine them. 

Mr.  Buttram,  you  have  managed  a  law  practice  and  appeared  in 
a  lot  of  different  courts  before  a  lot  of  judges  as  a  full-time  practic- 
ing attorney.  Would  you  share  with  us  some  of  your  thoughts  and 
goals  in  terms  of  how  you  want  to  manage  your  caseload  and  the 
kind  of  qualities  you  look  for  in  a  good  judge? 

Judge  Buttram.  Well,  Senator,  I  think  that  a  good  judge  man- 
ages cases  from  the  bottom  up  rather  than  the  top  down.  I  think 
if  you  get  to  know  the  case,  the  nuts  and  bolts,  you  meet  with  the 
attorneys,  you  know  all  the  details  of  that  case,  that  you  can  move 
that  case  along  quicker.  The  sa3dng  that  justice  delayed  is  justice 
denied,  I  believe  that.  I  believe  you  need  to  rule  on  motions  in  a 
timely  fashion.  I  don't  think  you  need  to  let  matters  such  as  sum- 
mary judgment  lie  dormant.  I  think  you  need  to  move  the  cases 
through  the  system  as  quickly  as  possible,  and  I  think  that  the 
more  you  know  about  that  case,  rather  than  just  the  generalities, 
but  the  details,  allows  you  to  work  with  the  attorneys  to  move  it 
through. 

I  think  there  are  avenues  to  a  Federal  trial  court  judge  that  are 
available,  such  as  mediation  and  trying  to  settle  cases  and  have  the 
attorneys  use  all  available  means  to  settle  cases  when  it  is  appro- 
priate, without  den5dng  any  due  process  to  the  litigants  and  not 
being,  you  know,  over-exerting  yourself. 
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I  think  that  a  judge  has  to  have  unquestioned  integrity,  a  judi- 
cial temperament,  even-handedness,  and  I  think  that  a  judge 
should  never  forget  the  days  when  he  practiced  law  and  he  should 
treat  attorneys  with  respect.  He  should  take  care  of  the  feelings  of 
jurors  who  come  into — ^you  know,  they  are — we  intrude  upon  them 
many  times.  And  so  I  think  that  the  judge  has  to  be  mindful  of  the 
litigants,  of  the  jurors,  of  the  court  personnel,  and  of  the  attorneys. 

Senator  SESSIONS.  Well  said. 

Judge  Johnson,  you  have  been  on  the  bench  a  while,  have  univer- 
sally favorable  reviews.  Do  you  have  any  thoughts  to  add  to  that? 

Judge  Johnson.  Well,  I  am  married  to  a  lawyer,  and  he  won't 
let  me  forget  what  it  is  like  to  be  a  lawyer.  But  I  do,  in  all  serious- 
ness, Mr.  Chairman,  I  think  being  courteous  to  the  participants  in 
the  litigation,  whether  they  are  jurors,  parties,  attorneys,  is  a 
judge's  foremost  duty,  at  the  same  time  as  being  fair.  You  can  be 
fair  and  you  can  be  courteous  at  the  same  time.  I  think  it  is  a 
judge's  duty  to  be  prompt,  not  to  make  litigants  wait  for  him,  or 
lawyers  or  jurors.  I  think  it  is  a  judge's  duty  to  be  prepared,  to  read 
everything  that  is  brought  before  him  or  her.  And  I  think  it  is  very 
important  that  a  judge  is  a  good  listener.  That  is  what  we  are 
about. 

Senator  Sessions.  Well,  said. 

Mr.  Whelan,  do  you  have  any  comments  on  what  you  look  for  in 
a  judge  and  what  you  would  tell  us  you  would  commit  to  do  if  you 
are  confirmed? 

Judge  Whelan.  Well,  Senator,  as  a  lawyer,  I  practiced  as  a  trial 
lawyer  for  approximately  21  years,  so  I  have  appeared  in  front  of 
judges  of  all  different  temperaments. 

Since  I  have  been  a  judge,  my  simple  rule  is  to  treat  the  lawyers 
in  front  of  me  as  I  would  want  to  be  treated,  and  that  seems  to 
work  very  well.  If  you  are  prepared,  if  you  treat  them  courteously 
and  you  give  them  a  chance  to  make  their  record,  they  usually  will 
accept  your  decision  even  though,  obviously,  one  of  them  is  going 
to  lose.  So  I  think  that  is  the  key,  just  treat  them  like  you  would 
want  to  be  treated.  Senator,  and  you  get  along  fine. 

Senator  Sessions.  Good  advice. 

With  regard  to  the  death  penalty,  do  any  one  of  you  have  any 
deeply  held  convictions  that  would  cause  you  to  be  extraordinarily 
reluctant  or  would  cause  you  to  decline  to  carry  out  a  death  penalty 
case  where  the  death  penalty  was  legally  called  for?  Mr.  Buttram. 

Judge  Buttram.  Senator,  I  absolutely  do  not  have  any  personal 
feelings  which  would  prohibit  me  from  carrying  out  the  death  pen- 
alty. As  you  know,  the  death  penalty  is  mentioned  in  the  Constitu- 
tion, several  places.  The  Supreme  Court  says  that — has  upheld  the 
death  penalty.  It  is  the  law  of  the  land,  and  I  don't  think  a  trial 
court  judge  needs  to  do  anything  except  apply  the  law. 

Senator  Sessions.  Well,  said. 

Judge  Johnson.  Mr.  Chairman,  I  have  been  a  circuit  court  judge 
for  20  years  and  have  presided  over  many  capital  cases  and  have 
imposed  the  death  penalty  four  times,  and  I  do  not  have  any  per- 
sonal convictions  that  would  prevent  me  from  doing  that  in  the  fu- 
ture. And  I  might  say  that  I  have  never  been  reversed  in  one. 


24 

Senator  Sessions.  Judge  Whelan,  would  you  share  with  us  what 
kind  of  judge  you  are,  and  what  position  you  hold,  and  what  your 
thoughts  are  on  the  death  penalty? 

Judge  Whelan.  Well,  I  will  start  with  my  thoughts  on  the  death 
penalty,  Mr.  Chairman.  As  a  prosecutor,  I  argued  for  it.  As  a  judge, 
I  have  imposed  it.  I  am  a  superior  court  judge  for  the  State  of  Cali- 
fornia. That  is  our  highest  trial  court.  I  currently  serve  as  presid- 
ing judge  of  our  court.  We  have  71  judges,  Mr.  Chairman. 

Senator  SESSIONS.  Very  good. 

Let  me  ask  you,  Mr.  Buttram,  we  have  had  a  number  of  in- 
stances in  this  country  in  which  judges  have  utilized  what  is  re- 
ferred to  in  the  law  as  special  masters,  that  name  having  become 
somewhat  unpopular.  They  call  them  monitors  and  other  such 
names,  but  essentially  they  provided  for  the  special  master  under 
certain  circumstances. 

Would  you  share  with  us  your  thoughts  about  the  seriousness  of 
and  the  legal  significance  of  a  master  being  appointed  to  supervise 
some  agency  of  government?  What  are  the  thoughts  you  might 
have  on  that? 

Judge  Buttram.  Mr.  Chairman,  of  course,  in  Alabama,  we  have 
had  our  share  of  special  masters.  The  prison  system,  the  mental 
health  facilities  in  our  State  have,  I  think  for  periods  of  as  much 
as  20  years,  been  under  the  supervision  of  a  special  master  ap- 
pointed by  the  Federal  district  court. 

I  think  that  is  an  extreme  remedy,  and  it  should  be  utilized  only 
with  caution.  And  I  would  be  very  cognizant  of  that  and  would  uti- 
lize it  only  in  extreme  situations. 

Senator  Sessions.  Judge  Johnson. 

Judge  Johnson.  I  agree  with  Mr.  Buttram,  and  I  have  never 
used  a  special  master  during  my  tenure  on  the  bench  already.  It 
seems  to  me  that  we  might  get  into  the  problem  about  separation 
of  powers  because  if  you  have  a  special  master,  the  judge  gets  into 
the  executive  branch  of  administering  areas  that  the  judge  should 
not  be  administering  because  it  is  left  by  our  Constitution  to  the 
executive  branch  to  do  that.  So  I  think  because  of  our  Constitution, 
it  is  a  thing  that  should  be  the  last  remedy. 

Senator  Sessions.  Well,  it  sort  of  embroils  you  in  the  executive 
branch  because  an  essential  role,  it  seems  to  me,  of  a  judge  is  to 
determine  whether  the  executive  branch's  actions  are  in  violation 
of  the  Constitution  and  to  so  hold,  and  perhaps  the  agency  contin- 
ues to  do  it,  but  I  am  not  sure  it  is  the  judiciary  branches  job  to 
monitor  and  oversee  the  agency  that  may  have  been  in  violation, 
and  I  think  sometimes  we  have  been  too  quick  to  find  things  in  vio- 
lation of  the  Constitution  that  were  not. 

Judge  Whelan,  do  you  have  any  thoughts  about  that?  Have  you 
had  occasion  to  appoint  monitors  or  masters  to  carry  out  decrees 
in  your  court? 

Judge  Whelan.  No,  Mr.  Chairman,  I  haven't.  I  agree  with  the 
comments  of  both  the  other  nominees.  I  think  it  would  be  a  very 
rare  situation  and  a  very  grave  situation  if  I  decided  to  appoint  a 
special  master.  It  is  something  I  would  have  real  hesitancy  to  do, 
probably  would  not  do. 

Senator  SESSIONS.  Well,  the  position  of  U.S.  district  judge  is  a 
great  position.  It  is  important  to  the  bar  members,  the  lawyers  who 
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go  to  work  every  day,  that  practice  before  you.  They  are  entitled 
to  predictabiUty,  I  think,  and  courtesy  and  some  certainty  about 
what  is  going  to  happen.  So  are  their  cUents. 

Mr.  Buttram,  you  mentioned  the  need  to  rule  on  things  like  sum- 
mary judgments  and  motions  to  dismiss.  Certain  judges  have  rep- 
utations for  letting  them  go  for  months,  even  years,  when  a  ruling 
could  have  allowed  a  client  or  a  party  to  be  out  of  the  case  alto- 
gether and  they  should  not  have  had  to  go  through  the  expense  of 
the  litigation. 

Let  me  ask  you  this:  Would  you  express  a  commitment  to  under- 
standing that  your  rulings  and  the  litigation  that  goes  on  in  your 
court  impacts  individuals  and  businesses  who  must  hire  attorneys 
and  pay  costs  of  this  litigation,  and  that  you  would  do  your  best 
to  promptly,  consistent  with  justice  and  a  complete  record,  make 
decisions  that  would  move  that  litigation  to  its  proper  conclusion? 

Judge  Buttram.  Mr.  Chairman,  I  am  under  oath,  and  I  gladly 
make  that  commitment. 

Senator  Sessions.  Good.  Judge  Johnson. 

Judge  Johnson.  Yes,  Mr.  Chairman,  I  will  make  that  commit- 
ment. And  I  think  it  goes  back  to  the  role  of  the  judge  and  what 
a  judge  should  be  like  when  I  mentioned  that  a  judge  should  be 
prepared.  One  of  the  most — or  the  best  ways  I  have  found  to  be 
able  to  rule  quickly  on  a  case  is  to  be  prepared  before  you  hear  the 
motion  so  that  you  know  what  the  lawyers  are  talking  about  when 
you  do  hear  the  motions,  such  as  summary  judgment,  and  you  can 
go  right  on  and  rule  based  on  that. 

Senator  SESSIONS.  Do  you  often  rule  from  the  bench? 

Judge  Johnson.  I  do  it  quite  often,  yes. 

Senator  Sessions.  I  think  that  is  good  when  you  are  confident 
about  it. 

Judge  Whelan. 

Judge  Whelan.  I  also  commit,  Mr.  Chairman.  I  have  never  had 
to  take  a  case — I  never  have  taken  a  case  under  submission.  I  rule 
from  the  bench  on  all  my  matters,  try  to  make  one  party  as  happy 
as  I  can  without  offending  the  other  one  too  much. 

Senator  Sessions.  Well,  I  think  that  is  a  good  philosophy,  and 
to  the  extent  to  which  you  can  rule  from  the  bench,  life  is  better 
for  a  lot  of  people,  including  you  and  your  law  clerks. 

Well,  let  me  again  thank  you  for  your  testimony.  I  have  been  im- 
pressed with  each  of  you.  I  believe  that  things  will  be  moving  along 
well  in  your  cases.  I  hope  that  there  will  be  a  chance  to  move  those 
to  the  full  Senate  before  this  session  is  over,  but  I  certainly  can't 
predict  that. 

The  record  will  remain  open  for  those  who  may  want  to  submit 
questions  or  submit  any  additional  information  concerning  these 
nominees. 

Again,  let  me  say  how  much  I  have  enjoyed  being  with  you  and 
express  my  congratulations  to  you  and  your  families  upon  this  im- 
portant day.  The  Federal  bench  is  an  august  responsibility.  I  know 
that  you  will  fulfill  it  with  dignity  and  integrity  and  professional- 
ism, and  that  is  what  we  expect  of  you,  and  the  taxpayers  I  think 
are  entitled  to  that.  I  am  confident,  based  on  what  I  know  about 
you,  that  you  will  meet  those  high  standards,  and  I  hope  that  this 
Congress  will  give  you  the  kind  of  laws  that  are  rational  and  rea- 
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sonable  and  allow  you  to  do  your  work  in  the  most  expeditious  and 
proper  manner. 

Thank  you  again  for  your  presence.  This  committee  meeting  is 
adjourned. 

[Whereupon,  at  3:21  p.m.,  the  committee  was  adjourned.] 
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SUBMISSIONS  FOR  THE  RECORD 


RESPONSE  OF  ROBERT  BRUCE  KING 

TO 

•QUESTIONNAIRE  FOR  JUDICIAL  NOMINEES' 

OF 

THE  COMMITTEE  ON  THE  JUDICIARY 

UNITED  STATES  SENATE 


I.   BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1 .  Full  name  (include  any  former  names  used.) 
ROBERT  BRUCE  KING 

2.  Address:  List  current  place  of  residence  and  office  address(es). 

Residence:       Charleston,  West  Virginia 

Office:  Mailing:  Delivery: 

P.O.  Box  3394  1300  Bank  One  Center 

Charleston,  WV  25333-3394  707  Virginia  Street,  East 

^  Phone  -  (304)  345-7250  Charleston,  WV  25301 

^  Fax  -  (304)  345-5989 

3.  Date  and  place  of  birth. 

January  29,  1940  —  White  Sulphur  Springs,  Greenbrier  County,  West  Virginia. 


Marital  Status:  (include  maiden  name  of  wife,  or  husband's  name).  List  spouse's  occupation, 
employer's  name  and  business  address(es). 

Married  to  Julia  Kay  Doak  King,  formerly  Julia  Kay  Doak; 
April  16,  1965,  at  Parkersburg,  Wood  County,  West  Virginia. 

Occupation:     Homemaker  (formerly  college  English  teacher) 


28 


Response  of  Roben  Bruce  King  to 
Questionnaire  for  Judicial  Nominees 
United  States  Senate 
(Public) 
July  3.  1998 

5.  Education:  List  each  college  and  law  school  you  have  attended,  including  dates  of  attendance, 

degrees  received,  and  dates  degrees  were  granted. 

West  Virginia  University, 
September  1957  -  June  1961 
Bachelor  of  Arts  -  June  5,  1961 

College  of  Law,  West  Virginia  University, 

September  1965  -  May  1968 

Doctor  of  Jurisprudence  -  May  12,  1968 


Employment  Record:  List  (by  year)  all  business  or  professional  corporations,  companies,  firms, 
or  other  enterprises,  partnerships,  institutions  and  organizations,  nonprofit  or  otherwise, 
including  firms,  with  which  you  were  connected  as  an  officer,  director,  partner,  proprietor,  or 
employee  since  graduation  from  college. 

a.  Summer  of  1961  —  While  awaiting  military  active  duty.  I  worked  as  a 
Caddie,  and  part-time  in  the  Bag  Room  at  the  Sam  Snead  Golf  Shop,  at  The 
Greenbrier  in  White  Sulphur  Springs,  West  Virginia; 

b.  September  18,  1961  -  September  17,  1964  -  Active  Duty,  United  States  Air 
Force: 

District  Office  3,  Office  of  Special  Investigations  (OSI) 

Rank:  First  Lieutenant  (Special  Agent,  OSI) 

Serial  No.:  A03 119393 

Honorable  Discharge:  September  17,  1964; 

c.  October  1964  -  June  1965  —  School  Teacher  (permanent  substitute). 
Greenbrier  County,  West  Virginia. 

I  taught  one-half  day  at  Renick  Junior  High  School  (English),  Renick,  West 
Virginia,  and  one-half  day  at  Frankford  High  School  (Problems  of  Democracy  and 
World  History),  Frankford,  West  Virginia; 

d.  Summer  (June-September)  of  1965  —  Assistant  Manager  of  Sam  Snead 
All-American  Golf  Course,  Sharpes,  Florida  (managed  by  my  brother,  William  E. 
King); 
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Response  of  Robert  Bruce  King  to 
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United  States  Senate 
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July  3,  1998 


e.  June  1966  -  May  1968  —  Research  Assistant,  State  and  Community 
Planning  Unit,  Office  of  Research  and  Development,  Center  for  Appalachian 
Studies  and  Development,  West  Virginia  University,  Morgantown,  West  Virginia. 

As  a  Research  Assistant,  I  worked  full-time  in  the  summer  months  and  part- 
time  during  the  school  year.  My  co-workers  included  Circuit  Judge  Fred  L.  Fox 
II,  Fairmont,  West  Virginia,  Supreme  Court  Justice  Larry  V.  Starcher,  Charleston, 
West  Virginia,  and  former  West  Virginia  Transportation  Secretary  and  Highway 
Commissioner  Fred  Vankirk,  Charleston,  West  Virginia. 

f.  June  1968  -  June  1969  —  Law  Clerk,  Honorable  John  A.  Field,  Jr.,  Chief 
United  States  District  Judge,  Charleston,  West  Virginia. 

g.  July  1969  -  April  1970  —  Law  Practice,  Associate,  Haynes  &  Ford, 
Lewisburg,  West  Virginia. 

h.  May  1970  -  December  1974  —  Assistant  United  States  Attorney,  Southern 
District  of  West  Virginia,  Charleston.  West  Virginia. 

i.  January  1975  -  July  1977,  March  -  October  1981  —  Law  Practice,  Associate 

(1975),  Partner  (1976,  1977  and  1981),  Spilman,  Thomas,  Battle  &  Klostermeyer, 
Charleston,  West  Virginia. 

j.  August  15,  1977  -  February  28,  1981  —  United  States  Attorney,  Southern 

District  of  West  Virginia,  Charleston,  West  Virginia  (Appointed  by  President 
Carter -July  14,  1977). 

k.  November  1981  -  present  —  Law  Practice,  Partner,  King  Allen  Guthrie  & 
McHugh  (predecessor  names  King,  Betts  &  Allen,  1981  -  1993,  King  Allen  & 
Arnold,  1994  -  1996,  and  King  Allen  &  Guthrie,  1997). 

Managing  Partner,  1981  -  1993.  1997  -  present; 

Financial  Manager,  1993  -  1996; 

Executive  Committee,  1982  -  present. 
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Response  of  Robert  Bruce  King  to 
Questionnaire  for  Judicial  Nominees 
United  States  Senate 
(Public) 
July  3,  1998 

Although  not  specifically  responsive  to  this  inquiry,  the  following  is  set  forth  and 
provided  in  the  interests  of  disclosure: 

1.  1980  -  1983  —  Member  of  Session,  Village  Chapel  Presbyterian  Church, 

Charleston,  West  Virginia. 

m.  1997  -  present  —  Member  of  Visiting  Committee,  College  of  Law  of  West 
Virginia  University,  Morgantown,  West  Virginia. 

n.  The  Player's  Club  Limited  Partnership.  Charleston,  West  Virginia,  1986- 
1990  (tennis  facility).  Owned  one  of  forty  partnership  units,  and  served  on 
Management  Committee  during  1988-1989.   The  partnership  was  dissolved. 

o.  Co-Trustee,  The  Eddie  King  Children  Trust.  United  National  Bank, 
Charleston,  West  Virginia.  The  United  National  Bank  and  Mary  Ellen  Mazey 
(sister)  are  Co-Trustees.  This  Trust  is  for  the  educational  benefit  of  the  children 
of  my  deceased  brother  William  E  King. 

p.  Designated  as  Successor  Individual  Trustee  of  the  Kenneth  K.  Hall  Trust. 

at  the  United  National  Bank  (corporate  Trustee),  Charleston,  West  Virginia,  for  the 
benefit  of  the  disabled  son  of  Kenneth  K.  and  Geraldine  T   Hall. 

q .  Executor  of  the  Estate  of  Gladys  Hoylman  King  Gregory  (deceased  mother) , 
Greenbrier  County,  West  Virginia. 


Military  Service:  Have  you  had  any  military  service?  If  so,  give  particulars,  including  the  dates, 
branch  of  service,  rank  or  rate,  serial  number  and  type  of  discharge  received. 

1957  -  1959  —  West  Virginia  National  Guard,  Ronceverte,  West  Virginia. 
Enlisted  on  January  29,  1957 

Howitzer  Company,  2nd  Battalion,  150th  Armored  Calvary  Regiment 
Rank:  Pvt.   E-3,  cannoneer,  self-propelled  105  mm  howitzer 
Serial  No.:  NG24427504 

Honorable  Discharge  in  June  1959  when  entered  advanced  Air  Force  ROTC  at 
West  Virginia  University.  Placed  in  United  States  Army  Inactive  Reserve  until 
received  United  States  Air  Force  Commission  as  2nd  Lieutenant  on  June  5,  1961 
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July  3.  1998 


1961  -  1964  —  United  States  Air  Force,  Active  Duty  Officer. 
Reported  for  active  duty:   September  18,  1961 

Primary  assignment:  District  Office  3,  Office  of  Special  Investigations 
Rank:  First  Lieutenant  (Special  Agent,  OSI) 
Serial  No.:  A03 119393 

Honorable  Discharge  from  active  duty:  September  17.  1964 
Honorable  Discharge  from  United  States  Air  Force  Reserve:  May  4.  1970 


Honors  and  Awards:     List  any  scholarships,  fellowships,  honorary  degrees,  and  honorary 
society  memberships  that  you  believe  would  be  of  interest  to  the  Committee. 

West  Virginia  University 
Order  of  the  Coif 

History  (Pi  Sigma  Alpha)  Honorary 
Political  Science  (Phi  Alpha  Theta)  Honorary 
Mountain  (Ranking  Honorary) 
Patrick  Duffy  Koontz  Scholarship 
West  Virginia  Law  Review 
Student  Bar  Association,  President  and  Treasurer; 

Special  Achievement  Award,  United  States  Department  of  Justice  -  1974; 

Steven    W.    Naifeh    and    Gregory    White    Smith,    The    Best    Lawyers    in    America 
(Woodward/White,  Inc.  1991)  (Listed  under  Criminal  Defense  from  1991  to  present); 

Commendation  from  FBI  Director  J.  Edgar  Hoover  (1971). 
Senate  Response  (Public)  Exhibit  1-A; 

Commendation  from  FBI  Director  L.  Patrick  Gray,  III  (1973). 
Senate  Response  (Public)  Exhibit  1-B; 

Commendation  from  FBI  Director  Clarence  M.  Kelley  (1973). 
Senate  Response  (Public)  Exhibit  1-C; 

Commendation  from  FBI  Director  William  H.  Webster  (1979). 
Senate  Response  (Public)  Exhibit  1-D; 
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Outstanding  Performance  as  an  Assistant  United  States  Attorney  (1973). 
Senate  Response  (Public)  Exhibit  1-E;  and 

Letter  of  Appreciation  of  Attorney  General  Benjamin  R.  Civiletti  (1981). 
Senate  Response  (Public)  Exhibit  IF: 


Bar  Associations:  List  all  bar  associations,  legal  or  judicial-related  committees  or  conferences 
of  which  you  are  or  have  been  a  member  and  give  the  titles  and  dates  of  any  offices  which  you 
have  held  in  such  groups. 

a.         Bar  Associations  and  Professional  Societies 

The  West  Virginia  State  Bar 

Member,  Board  of  Governors  —  1981  -  1984 
American  Bar  Association 
West  Virginia  Bar  Association 
Kanawha  County  Bar  Association 
Greenbrier  County  Bar  Association 
Fellow,  The  Fellows  of  the  American  Bar  Foundation 
Fellow,  The  American  College  of  Trial  Lawyers 
Advocate,  The  American  Board  of  Trial  Advocates 

President,  West  Virginia  Chapter  -  1986  -  1990 
Judicial  Conference  of  the  Fourth  Circuit  Court  of  Appeals  —  1972  -  present 
National  Association  of  Criminal  Defense  Lawyers  —  1997 
Student  Bar  Association,  West  Virginia  University 

President,  1967  -  1968 

Treasurer,  1966  -  1967 

h.         Committees  of  Bar  Associations.  Professional  Societies  and  Related  Positions 

Committee  on  Legal  Ethics,  The  West  Virginia  State  Bar  -  1984  -  1987, 

Vice  Chairman.  1987 
Counsel  to  the  Committee  on  Legal  Ethics,  The  West  Virginia  State  Bar  — 

1976  -  1977 
Standing  Committee  on  Judicial  Improvement,  The  West  Virginia  State  Bar  — 

1975  -  1977 
Judicial  Conference  Study  Committee,  Fourth  Circuit  Court  of  Appeals  — 

1982  -  1983 
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July  3,  1998 


Judicial  Conference  Program  Committee,  Fourth  Circuit  Court  ot  Appeals  — 

1983  -  1985 
Attorney  General's  Advisory  Committee  of  United  States  Attorneys  —  1979  -  1981 

Secretary  -  1980.  and  Vice-Chair  -  1981 
Merit  Selection  Committee  for  United  States  Magistrate  (S.D.  W.  Va.)  — 

1981  Chair 
Judicial  Investigation  Commission  of  West  Virginia  —  1990  -  1994 
Disciplinary  Systems  Review  Committee  of  West  Virginia  —  1992 
National  Association  of  Former  United  States  Attorneys  —  1981  -  present 

(Board  of  Directors  —  1982  -  1984) 
Visiting  Committee,  College  of  Law  of  West  Virginia  University  —  1997  -  present 


10.        Other  Memberships:    List  all  organizations  to  which  you  belong  that  are  active  m  lobbying 
before  public  bodies.   Please  list  all  other  organizations  to  which  you  belong. 

a.  Lobbying  Organizations:        None 

b.  Other  Organizations: 

Village  Chapel  Presbyterian  Church, 

Charleston,  West  Virginia  (1977  -  present) 

Berry  Hills  Country  Club. 

Charleston,  West  Virginia  (1975  -  77;  1982  -  present) 
(By-Laws  submitted  as  Senate  Response  (Public)  Exhibit  2.) 

United  States  Golf  Association 

West  Virginia  Golf  Association 

West  Virginia  University  Alumni  Association 

West  Virginia  Law  School  Association 


11-  Court  Admission:  List  all  courts  in  which  you  have  been  admitted  to  practice,  with  dates  of 
admission  and  lapses  if  any  such  memberships  lapsed.  Please  explain  the  reason  for  any  lapse 
of  membership.  Give  the  same  Information  for  administrative  bodies  which  require  special 
admission  to  practice. 

Supreme  Court  of  the  United  States.  1974 

United  States  Court  of  Appeals  for  the  Fourth  Circuit,  1970 

United  States  Claims  Court,  1985 

United  States  Tax  Court,  1991 
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United  States  District  Court,  Southern  District  of  West  Virginia,  1968 
United  States  District  Court,  Northern  District  of  West  Virginia,  1972 
United  States  District  Court,  Eastern  District  of  Kentucicy,  1975 
Supreme  Court  of  Appeals  of  West  Virginia,  1968 


12.  Published  Writings:  List  the  titles,  publishers,  and  dates  of  books,  articles,  reports,  or  other 
published  matenal  you  have  wntten  or  edited.  Please  supply  one  copy  of  all  published 
material  not  readily  available  to  the  Committee.  Also,  please  supply  a  copy  of  all  speeches  by 
you  on  issues  involving  constitutional  law  or  legal  policy.  If  there  were  press  reports  about  the 
speech,  and  they  are  readily  available  to  you,  please  supply  them. 

As  a  general  response,  subject  to  the  matters  below,  I  have  not  published  books, 
articles  or  reports.  I  have,  over  the  years,  submitted  legal  memoranda  and  briefs  to 
various  courts  on  behalf  of  clients.  Subject  to  this  general  response,  the  followmg 
responds  more  specifically  to  this  inquiry: 

a.  Law  Review  Articles 

While  in  law  school,  I  published  two  law  review  articles  in  the  West 
Virginia  Law  Review  as  follows: 

(1)  Robert  Bruce  King.  Consiiiuiional  Law  -  Bodily  Intrusions  as 
Violations  of  Consiiiuiional  Rights,  69  W  Va  L  Rev  193  -  197 
(1967).   Senate  Response  (Public)  Exhibit  3:  and 

(2)  Robert  B.  King,  Torts  -  Extension  of  Definition  of  Invitee  to  One 
Entering  Private  Property  Without  Permission,  69  W.  Va.  L.  Rev. 
96  -  99  (1967).   Senate  Response  (Public)  Exhibit  4. 

b.  Seminar  Presentations 

(1)  A  Practitioner's  View  of  Federal  Appeals,  Appellate  Procedure  and 
Advocacy  Lecture  (1981).   Senate  Response  (Public)  Exhibit  5; 

(2)  "Current  Ethical  Issues  for  Prosecuting  Attorneys,  "  presented  to 
the  Annual  Meeting  of  the  West  Virginia  Prosecuting  Attorneys 
Association  (1989).  Senate  Response  (Public)  Exhibit  6; 
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(3)  The  Role  of  Corporate  Counsel  in  Government  Investigations 
(1990).   Senate  Response  (Public)  Exhibit  7; 

(4)  Direct  Examination  of  the  Expert  Witness  -  The  Use  of  Expert 
Witnesses  (1993).   Senate  Response  (Public)  Exhibit  8; 

(5)  Certain  Procedural  Issues  Often  Neglected  in  Litigating  a  Complex 
Civil  Case  in  West  Virginia  (1995).  Senate  Response  (Public) 
Exhibit  9;  and 

(6)  Proving  Loss  of  Homemaker  Services  Through  the  Use  of  Expert 
Witnesses  (January  1998).   Senate  Response  (Public)  Exhibit  10. 

c.  Research  Publications 

While  serving  as  a  Research  Assistant  at  Appalachian  Center  for  Studies  and 
Development  of  West  Virginia  University,  I  was  Co-Editor  of  two  publications: 

(1)  Carl  D.  Ekstrom,  Frederick  W.  Schaupp,  Robert  B.  King  and 
Thomas  Arnoldi,  Catalog  of  State  Services  and  State  Programs  for 
Community  Development.  Office  of  the  Governor,  West  Virginia 
University  Center  for  Appalachian  Studies  and  Development 
(January  1968).   Senate  Response  (Public)  Exhibit  11;  and 

(2)  Carl  D.  Ekstrom,  Martin  J.  Glasser  and  Robert  B.  King,  Catalqg  of 
State  Services  and  State  Programs  for  Individuals.  Office  of 
Research  and  Development,  Appalachian  Center  -  West  Virginia 
University  (Information  Series  3)  (October  1968).  Senate  Response 
(Public)  Exhibit  12. 

d.         Speeches  and  other  Media  Matters 

(1)  On  August  21 ,  198 1 ,  I  spoke  on  Lawyers  and  the  Press  to  the  West 
Virginia  Press  Association  at  its  meeting  in  Morgantown,  West 
Virginia.  Senate  Response  (Public)  Exhibit  13.  Several  news 
articles  followed.   Senate  Response  (Public)  Exhibit  14. 
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(2)  While  serving  as  United  States  Attorney,  I  was  frequently  contacted 
by  the  media  concerning  the  business  of  that  office  Two  sessions 
with  the  Editorial  Board  of  the  Charleston  Daily  Mail  were 
published  as  follows: 

(a)  Charleston    Daily    Mail.    September    12,    1979,    Senate 
Response  (Public)  Exhibit  15;  and 

(b)  Charleston  Daily  Mail.  January  12,  1981,  Senate  Response 
(Public)  Exhibit  16. 

(3)  In  1981  -  1982,  as  counsel  to  the  re-election  Committee  of  Senator 
Robert  C.  Byrd.  I  submitted  a  Memorandum  to  West  Virginia 
broadcasters  on  behalf  of  Senator  Byrd's  campaign.  This 
Memorandum,  as  well  as  related  press  reports,  is  submitted  as 
Senate  Response  (Public)  Exhibit  17. 

Miscellaneous 

(1)  On  December  19,  1995,  I  eulogized  Judge  John  A.  Field,  Jr.  in 
services  at  Village  Chapel  Presbyterian  Church,  Charleston,  West 
Virginia.   Senate  Response  (Public)  Exhibit  18. 

(2)  On  September  14,  1995,  I  eulogized  Greenbrier  County,  West 
Virginia,  lawyer  William  Edgar  King  (my  brother)  in  services  at 
The  Old  Stone  Presbyterian  Church,  Lewisburg,  West  Virginia. 
Senate  Response  (Public)  Exhibit  19. 


13.        Health:     What  is  the  present  state  of  your  health?     List  the  date  of  your  last  physical 
examination. 

My  health  is  good. 

My  most  recent  physical  examination  was  on  April  21,  1998,  at  The  Greenbrier 
Clinic,  White  Sulphur  Springs.  West  Virginia. 
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14.        ludicial  Office:    State  (chronologically)  any  judicial  offices  you  have  held,  whether  such 
position  was  elected  or  appointed,  and  a  description  of  the  jurisdiction  of  each  such  court. 

None. 


15.  Citations:  if  you  are  or  have  been  a  judge,  provide:  (1 )  citations  for  the  ten  most  significant 
opinions  you  have  written;  (2)  a  short  summary  of  and  citations  for  all  appellate  opinions  where 
your  decisions  were  reversed  or  where  your  judgment  was  affirmed  with  significant  criticism 
of  your  substantive  or  procedural  rulings;  and  (3)  citations  for  significant  opinions  on  federal 
or  state  constitutional  issues,  together  with  the  citation  to  appellate  court  rulings  on  such 
opinions.  If  any  of  the  opinions  listed  were  not  officially  reported,  please  provide  copies  of  the 
opinions. 


Not  Applicable. 


16.  Public  Office:  State  (chronologically)  any  public  offices  you  have  held,  other  than  judicial 
offices,  including  the  terms  of  sen/ice  and  whether  such  positions  were  elected  or  appointed. 
State  (chronologically)  any  unsuccessful  candidacies  for  elective  public  office. 

Law  Clerk 

United  States  District  Judge  John  A.  Field,  Jr 

Southern  District  of  West  Virginia 

June  1968  -  June  1969 

Assistant  United  States  Attorney 
Southern  District  of  West  Virginia 
May  1970  -  December  1974 

United  States  Attorney 

Southern  District  of  West  Virginia 

August  1977  -  February  1981 

Candidate  for  Delegate  to  Democratic  National  Convention 
1976,  1988  (unsuccessful) 
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17.        Legal  Career: 


Describe  chronologically  your  law  practice  and  experience  after  graduation  from  law 
school  including: 

1 .  whether  you  served  as  clerk  to  a  judge,  and  if  so,  the  name  of  the  )udge,  the 
court,  and  the  dates  of  the  period  you  were  a  clerk; 

Following  graduation  from  law  school  in  May  1968,  I  served  as  Law  Clerk 
to  Judge  John  A.  Field,  Jr.  of  the  Southern  District  of  West  Virginia.  My  service 
as  Judge  Field's  Law  Clerk  began  on  June  10,  1968,  and  concluded  at  the  end  of 
June  1969. 

2.  whether  you  practiced  alone,  and  if  so,  the  addresses  and  dates; 
Not  Applicable. 

3.  the  dates,  names  and  addresses  of  law  firms  or  offices,  companies  or 
governmental  agencies  with  which  you  have  been  connected,  and  the  nature 
of  your  connection  with  each; 

NOVEMBER  1981  -  PRESENT. 

Private  Law  Practice 

Partner  -  King  Allen  Guthrie  &  McHugh 

1300  Bank  One  Center 

P.O.  Box  3394 

Charleston.  WV  25333-3394 

AUGUST  1977  -  FEBRUARY  1981. 

United  States  Attorney 

Southern  District  of  West  Virginia 

500  Quarrier  Street 

P.O.  Box  1713 

Charleston,  WV  25326-1713 

(Appointed  by  President  Carter  -  July  1977) 
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JANUARY  1975  -JULY  1977,  MARCH  -  OCTOBER  1981 

Private  Law  Practice 

Partner  -  Spilman,  Thoinas,  Battle  &  Kiostertneyer 

P.O.  Box  273 

Charleston,  WV  25321-0273 

MAY  1970  -  DECEMBER  1974. 

Assistant  United  States  Attorney 

Southern  District  of  West  Virginia 

500  Quarrier  Street 

P.O.  Box  1713 

Charleston,  WV  25326-1713 

JULY  1969  -  APRIL  1970. 
Private  Law  Practice 
Associate  -  Haynes  &  Ford 
203  W.  Randolph  Street 
Lewisburg,  WV  24901 

1.  What  has  been  the  general  character  of  your  law  practice,  dividing  it  into 

periods  with  dates  if  its  character  has  changed  over  the  years? 

My  legal  career  has  primarily  involved  government  service  as  a  federal 
prosecutor  and  a  law  practice  as  a  West  Virginia  lawyer.  The  relevant  periods  of 
my  career  have  been  largely  defined  by  my  service  in  the  United  States  Attorneys' 
Office  for  southern  West  Virginia.  The  character  of  my  practice  has  changed 
somewhat  as  I  have  moved  into  and  out  of  government  service,  and  is  further 
described  as  follows: 

June  1968  -  June  1969  —  Federal  Court  Law  Clerk 

Upon  graduation  from  law  school  in  1968,  I  was  given  the  opportunity  of 
working  as  a  Law  Clerk  in  the  United  States  District  Court  for  the  Southern 
District  of  West  Virginia.  Chief  Judge  John  A.  Field,  Jr.  selected  me  as  his  Law 
Clerk,  thereby  providing  me  with  the  most  exciting  opportunity  possibly  available 
to  a  law  school  graduate. 
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While  working  with  Judge  Field,  I  had  the  unique  opportunity  to  observe 
several  major  trials.  I  also  had  the  opporninity  to  serve  as  Judge  Field's  research 
assistant  on  several  published  opinions,  and  I  worked  closely  with  him  on  several 
jury  trials. 

July  1969  -  April  1970  —  Small  Town  General  Practice 

For  a  period  often  months  in  1969  and  1970,  I  practiced  law  in  the  three 
person  general  practice  law  firm  of  Haynes  &  Ford  in  Lewisburg,  the  county  seat 
of  Greenbrier  County,  West  Virginia.  While  in  Greenbrier  County,  I  had  the 
opportunity  to  engage  in  a  variety  of  legal  services,  primarily  "  country  lawyer" 
services,  and  my  primary  clients  were  individuals,  farmers  and  small  businesses. 
By  way  of  example,  1  was  involved  in  real  estate  title  work,  including  the 
preparation  of  title  reports  and  related  deeds  and  deeds  of  trust.  1  also  drafted 
wills,  handled  small  civil  claims  and  domestic  relations  cases,  tried  a  condemnation 
case  to  a  jury,  and  handled  various  types  of  criminal  appointments  for  indigent 
defendants  (payment  of  $50  per  felony  case). 

May  1970  -  December  1974  —  Federal  Prosecutor 

As  an  Assistant  United  States  Attorney  in  the  early  1970s,  my  client  was, 
in  all  types  of  criminal  prosecutions,  the  United  States  of  America.  During  this 
period,  I  also  represented  certain  agencies  and  officers  of  the  United  States  in 
various  types  of  civil  proceedings. 

While  working  with  United  States  Attorneys  W.  Warren  Upton  and  John 
A.  Field  III  in  a  small  office  consisting  of  three  to  six  attorneys,  1  supervised  the 
investigation  and  prosecution  of  nearly  all  the  major  cases  in  the  office.  1 
personally  participated  in  nearly  all  the  major  criminal  jury  trials.  Many  of  these 
cases  involved  public  corruption  matters  in  West  Virginia,  including,  among 
others,  prosecution  of  a  former  Governor  (Wally  Barron),  a  former  state  Attorney 
General  (C.  Donald  Robertson),  various  county  officials  of  Mingo  and  Logan 
counties  on  election  fraud  charges,  a  state  Deputy  Attorney  General  (Marshall 
West),  and  the  Director  of  the  Federal  Housing  Administration  in  West  Virginia 
(James  Haught). 
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In  addition,  I  prosecuted  organized  crime  figures,  including  Paul  Hankish, 
Leo  Calandros  and  John  Anthony  Bruno,  as  well  as  numerous  other  defendants  in 
multiple  major  narcotics  and  fraud  cases.  In  performing  these  functions,  I  worked 
extensively  with  the  various  federal  investigative  agencies,  such  as  the  FBI,  IRS, 
Secret  Service,  ATF  and  DEA,  and  with  (and  against)  hundreds  of  defense 
attorneys. 

When  our  family  expanded  to  four  children  in  late  1974,  I  decided  to  re- 
enter the  private  practice  of  law  in  West  Virginia.  In  January  1975,  I  joined  the 
Charleston  firm  of  Spilman,  Thomas.  Battle  &  Klostermeyer. 

January  1975  -  July  1977  —  Litigation  Practice 

Following  my  service  as  an  Assistant  United  States  Attorney,  I  practiced 
law  in  the  Spilman  firm,  a  law  firm  of  approximately  fifteen  attorneys,  in 
Charleston,  West  Virginia.  While  with  the  Spilman  firm,  I  handled  a  variety  of 
litigation  matters,  both  civil  and  criminal,  as  well  as  appeals  and  administrative 
matters. 

My  work  at  the  Spilman  firm  included  civil  litigation  on  behalf  of 
corporations  in  copyright,  product  liability  and  injunction  proceedings,  and  also  the 
representation  of  individuals  in  various  civil  and  criminal  matters.  The  criminal 
proceedings  in  which  I  was  involved  included  homicide,  mine  safety,  white  collar 
crime,  and  grand  jury  proceedings,  on  behalf  of  both  indigent  and  retained  clients. 
During  that  period,  I  personally  tried  three  federal  criminal  cases,  resulting  in  two 
acquittals  and  one  hung  jury. 

During  the  period  from  early  1976  until  the  summer  of  1977,  I  served  as 
counsel  for  the  Committee  on  Legal  Ethics  of  The  West  Virginia  State  Bar.  In 
such  capacity,  I  worked  closely  with  the  Committee  Chairman,  attorney  John  0. 
Kizer  of  Charleston,  in  handling  the  business  of  the  Committee  with  respect  to 
attorney  discipline  in  West  Virginia. 

My  work  for  the  Committee  included  evaluation  of  complaints,  advice  on 
decisions  to  prefer  charges  or  dismiss  complaints,  investigations  of  charges  and 
complaints,  preparation  for  and  handling  of  evidentiary  hearings,  filing  complaints 
and  charges  in  the  Supreme  Court  of  Appeals  of  West  Virginia,  and  representation 
of  the  Committee  in  the  Supreme  Court. 
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August  1977  -  February  1981  —  Federal  Prosecutor  (United  States  Attorney) 

As  United  States  Attorney  from  August  1977  until  February  1981,  my  client 
was  the  United  States  of  America.  I  also  represented  certain  agencies  and  officers 
of  the  United  States  in  various  types  of  civil  proceedings,  and  I  supervised  an  office 
staff  of  from  seven  to  thirteen  attorneys,  plus  supporting  personnel. 

My  tenure  as  United  States  Attorney  was  a  very  active  period.  We  handled 
a  substantial  number  of  public  corruption  prosecutions  and  other  high  visibility 
cases.  These  included  a  comprehensive  investigation  and  prosecution  of  the  liquor 
industry  in  the  United  States,  and  a  comprehensive  investigation  of  fraud  in  the  coal 
industry  of  West  Virginia. 

As  United  States  Attorney,  1  personally  participated  in  most  of  the  major 
criminal  trials  conducted  during  my  tenure.  1  enjoyed  the  courtroom  work  and  also 
felt  an  obligation,  as  United  States  Attorney,  to  be  in  the  forefront  in  highly  visible, 
potentially  controversial,  situations. 

During  the  period  from  1979  to  1981,  I  served  on  Attorney  General 
Benjamin  Civiletti's  Advisory  Committee  of  United  States  Attorneys.  During  that 
time,  I  was  elected  as  both  Secretary  and  Vice-Chair  of  the  Advisory  Committee. 
In  this  work  for  Attorney  General  Civiletti,  i  had  the  opportunity  to  be  involved  in 
the  development  of  policy  initiatives  at  the  Department  of  Justice. 

1981  -  Present  —  Litigation  and  Appeals 

Since  my  service  as  United  States  Attorney  in  the  Carter  Administration 
concluded  in  February  1981,  I  have  been  engaged  in  the  private  practice  of  law  in 
Charleston,  West  Virginia.  My  work  during  this  period  has  largely  involved  a 
variety  of  civil  and  criminal  litigation,  and  related  appeals,  in  the  state  and  federal 
courts  of  West  Virginia.  As  a  practicing  attorney,  1  have  represented  both 
plaintiffs  and  defendants  in  various  types  of  civil  proceedings.  Some  examples  are 
wrongful  death  cases,  personal  injury  cases,  and  product  liability  and  professional 
malpractice  litigation,  as  well  as  civil  rights,  securities,  RICO  and  ERISA 
proceedings. 
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In  criminal  proceedings,  I  have  also  represented  a  variety  of  defendants,  as 
well  as  subjects  and  targets  of  grand  jury  proceedings  in  the  state  and  federal 
courts.  I  have  represented  various  political  figures  in  criminal  tnatiers,  and  have 
defended  corporate  officials  in  white  collar  proceedings.  1  have  represented  clients 
on  a  variety  of  criminal  charges,  primarily  white  collar  crime  matters,  and  in  cases 
involving  RICO,  tax  fraud,  mail  fraud,  antitrust  and  homicide.  In  addition,  I  have 
represented  various  grand  jury  witnesses  about  whom  there  is  no  public  knowledge. 
This  grand  jury  work  was  part  of  my  practice  in  the  early  1980s,  particularly  with 
respect  to  public  corruption  and  election  fraud  investigations  in  West  Virginia. 

During  the  period  since  my  departure  from  government  service,  I  have  also 
involved  myself  with  bar  related  activities.  I  have  served  full  terms  on  the  Board 
of  Governors  and  the  Committee  on  Legal  Ethics  of  the  West  Virginia  State  Bar, 
and  on  the  Judicial  Investigation  Commission  of  West  Virginia.  1  have  also  been 
selected  as  a  Fellow  of  the  American  Bar  Foundation  and  as  a  Fellow  of  the 
American  College  of  Trial  Lawyers. 

2.  Describe  your  typical  former  clients,  and  mention  the  areas,  if  any,  in  which 

you  have  specialized. 

a.  As  an  Assistant  United  States  Attorney  (1970  -  74)  and  as  United 
States  Attorney  (1977  -  81),  my  client  was,  in  all  types  of  criminal  prosecutions, 
the  United  States  of  America.  During  those  periods,  I  also  represented  certain 
agencies  and  officers  of  the  United  States  in  various  types  of  civil  proceedings. 

b.  During  my  various  periods  of  private  practice,  I  have  represented 
various  types  of  clients  in  a  variety  of  civil  and  criminal  proceedings. 

(1)  1969  -  1970  —  First,  while  practicing  law  in  a  small  firm  in 
Lewisburg,  the  county  seat  of  Greenbrier  County,  I  represented  an  array  of 
individual  clients,  as  well  as  farmers  and  small  businesses,  in  a  variety  of 
legal  matters.  I  represented  numerous  individuals  in  legal  matters  involving 
real  estate  titles,  deeds  and  wills,  small  civil  claims,  condemnation 
proceedings,  domestic  relations  issues,  and  in  various  types  of  criminal 
appointments. 

(2)  1975  -  1977  —  Following  my  tenure  as  an  Assistant  United 
States  Attorney,  I  practiced  law  in  a  law  firm  of  approximately  fifteen 
attorneys  in  Charleston,  West  Virginia,  where  I  handled  a  variety  of 
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litigation  matters,  both  civil  and  criminal,  as  well  as  appeals  and 
administrative  matters.  My  work  at  Spilman,  Thomas,  Battle  & 
Klostermeyer  included  civil  litigation  on  behalf  of  large  corporations  in 
copyright,  product  liability  and  injunction  proceedings,  and  also  the 
representation  of  individuals  in  various  civil  and  criminal  matters. 

While  at  the  Spilman  firm,  i  represented  such  corporate  entities  as 
CBS  Inc.,  the  Recording  Industry  Association  of  America,  DuPont  and 
Weirton  Steel,  as  well  as  a  variety  of  individuals.  The  criminal  proceedings 
in  which  I  represented  clients,  most  of  whom  were  individual  citizens, 
included  homicide,  mine  safety,  car  theft,  assault  on  a  correctional  officer, 
various  white  collar  crime  matters,  and  grand  jury  proceedings. 

(3)  1981  -  present  —  Following  my  term  as  United  States 
Attorney  in  the  Carter  Administration,  I  have  been  involved  in  private 
practice  in  Charleston,  West  Virginia.  My  work  during  this  period  has 
largely  involved  a  variety  of  civil  and  criminal  litigation,  and  related 
appeals,  in  the  state  and  federal  courts  of  West  Virginia. 

My  clients  in  civil  matters  have  included  investment  banking  entities 
Morgan  Stanley,  Salomon  Brothers  and  Paine  Webber,  Governor  (Senator) 
John  D.  Rockefeller  IV.  former  West  Virginia  Governor  Hulett  C.  Smith, 
directors  of  Weirton  Steel  Corporation,  pharmaceutical  companies,  banking 
and  coal  executives,  partners  in  major  law  firms,  and  tobacco  company 
Philip  Morris. 

While  in  private  practice  since  1981,  I  have  represented  both 
plaintiffs  and  defendants  in  various  types  of  civil  proceedings.  Some 
examples  of  those  representations  are  described  briefly  as  follows: 

(a)  In  securities  litigation.  1  have  represented  some  of  the 
largest  investment  banking  entities,  including  Morgan  Stanley;  and 

(b)  In  civil   rights  cases,   I   have  defended  a  sitting 
Governor; 
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(c)  In  product  liability  and  professional  malpractice 
litigation,  I  have  represented  pharmaceutical  firms,  medical  device 
manufacturers,  tobacco  manufacturers,  as  well  as  lawyers  and 
accountants; 

(d)  In  wrongful  death  proceedings,  I  represented  the 
surviving  spouse  and  children  of  a  mother  killed  by  a  tractor-trailer 
truck. 

(e)  In  another  wrongful  death  proceeding,  I  represented 
the  widow  and  two  surviving  sons  of  a  "good  Samaritan"  killed  by 
a  runaway  coal  truck  at  a  school  bus  accident  scene. 

(f)  I  represented  the  outside  directors  of  Weirton  Steel 
Corporation  in  stockholder  derivative  litigation. 

(g)  I  have  been  involved  in  various  other  types  of  civil 
proceedings,  including  several  injunction  proceedings  and  also 
shareholder  derivative  litigation  on  behalf  of  banking  officials. 

Since  my  1981  resignation  as  United  States  .Attorney,  I  have 
also  been  involved  in  the  practice  of  criminal  law  In  criminal 
proceedings,  I  have  also  represented  a  variety  of  defendants,  as  well 
as  both  subjects  and  targets  of  grand  jury  proceedings,  in  the  state 
and  federal  courts . 

Did  you  appear  in  court  frequently,  occasionally,  or  not  at  all?  If  the 
frequency  of  your  appearances  in  court  varied,  describe  each  such 
variance,  giving  dates. 

Throughout  my  legal  career,  I  have  been  primarily  a  trial 
and  appellate  attorney.  As  such,  I  have  made  frequent  court 
appearances  in  trials  and  in  other  proceedings  throughout  my  career, 
particularly  during  the  eight  years  of  my  service  as  a  federal 
prosecutor  in  southern  West  Virginia. 

In  May  of  1970,  I  accepted  appointment  as  an  Assistant 
United  States  Attorney  for  the  Southern  District  of  West  Virginia. 
My  service  as  an  Assistant   United  States   Attorney  continued 
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through  1974.  During  my  tenure  as  an  Assistant  United  States 
Attorney,  I  was  continuously  in  court  in  trials,  appeals,  grand  jury 
proceedings  and  other  related  court  proceedings.  During  that  period 
I  was  involved  in  the  prosecution  of  a  variety  of  criminal  cases, 
including  a  substantial  number  of  public  corruption  and  other  high 
visibility  prosecutions.  We  successfully  tried  and  convicted 
numerous  public  officials,  including  a  former  Governor  of  West 
Virginia.  I  tried  approximately  ninety  criminal  cases  in  the  district 
court,  and  handled  numerous  appeals  in  the  Fourth  Circuit  Court  of 
Appeals. 

My  service  as  United  States  Attorney  spanned  the  Carter 
Administration,  continuing  through  February  1981.  During  that 
period,  !  was  also  in  court  frequently  in  a  variety  of  trials  and  other 
proceedings.  1  tried  several  of  the  major  cases  in  our  district, 
including  prosecution  in  1979  of  the  former  Liquor  Commissioner 
of  West  Virginia. 

While  in  private  practice,  my  court  appearances  have  not 
been  as  frequent  as  when  I  served  as  a  federal  prosecutor.  I  have, 
however,  always  been  involved  in  a  variety  of  court  proceedings  in 
both  the  state  and  federal  courts  of  West  Virginia.  For  example, 
while  in  private  practice  in  the  mid-1970s,  I  tried  three  federal 
criminal  cases  to  verdict,  resulting  in  two  acquittals  and  one  hung 
jury.  Since  1981,  I  have  been  involved  in  more  than  a  dozen  jury 
trials,  several  of  which  lasted  several  weeks.  In  addition,  I  have 
always  made  frequent  and  regular  court  appearances  in  motion  and 
appellate  practice,  in  both  state  and  federal  courts. 

In  addition  to  my  private  practice  trial  work,  which  has 
largely  involved  litigation  of  a  complex  character,  I  have  personally 
handled  scores  of  appeals,  motions  and  discovery  proceedings. 
Several  major  complex  civil  proceedings  have  involved  extensive 
out-of-court  litigation  efforts.  As  with  most  trial  lawyers,  many  of 
the  civil  and  criminal  proceedings  in  which  I  have  been  engaged 
have  been  resolved  outside  of  court  prior  to  trial. 


20 


47 


Response  of  Roben  Bnice  King  to 
Questionnaire  for  Judicial  Nominees 
United  States  Senate 
(Public) 
July  3,  1998 


My  clients  in  civil  matters  have  included  investment  banking 
entities,  pharmaceutical  companies,  medical  device  manufacturers, 
banking  and  coal  executives,  and  a  tobacco  company.  In  addition. 
I  have  represented  individual  plaintiffs  in  various  types  of  civil 
proceedings,  such  as  surviving  spouses  and  family  members  in 
wrongful  death  cases. 

Put  succinctly,  I  have  engaged  in  extensive  trial  vk^ork  over 
the  years,  as  both  a  federal  prosecutor  and  as  a  private  attorney.  As 
a  result  of  these  and  other  endeavors,  I  have  been  selected  as  a 
charter  member  of  the  West  Virginia  Chapter  of  the  American 
Board  of  Trial  Advocates,  a  Fellow  of  the  American  College  of 
Trial  Lawyers,  and  a  Fellow  of  the  American  Bar  Foundation. 

2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 

(b)  state  courts  of  record; 

(c)  other  courts. 

1969-1970  (Private  Practice,  Lewisburg,  West  Virginia) 

Federal  Courts  -  10% 

State  Courts  -  90% 

Other  Courts  -  0% 

1970-1974  (Assistant  United  States  Attorney) 


Federal  Courts  - 

99% 

State  Courts  - 

1% 

Other  Courts  - 

0% 

1975-1977  (Private  Practice,  Charleston,  West  Virginia) 


Federal  Courts  - 

80% 

State  Courts  - 

20% 

Other  Courts  - 

0% 
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1977-1981  (United  States  Attorney) 


Federal  Courts  - 

98% 

State  Courts  - 

2% 

Other  Courts  - 

0% 

1981-1998  (Private  Practice,  Charleston,  West  Virginia) 


Federal  Courts  - 

50% 

State  Courts  - 

50% 

Other  Courts  - 

0% 

What  percentage  ot  your  litigation  was: 

(a)  civil; 

(b)  criminal. 

1969-1970  (Private  Practice,  Lewisburg,  West  Virginia) 

Civil  Litigation  -  80% 

Criminal  Litigation  -       20% 

1970-1974  (Assistant  United  States  Attorney) 

Civil  Litigation  -  1  % 

Criminal  Litigation  -        99% 

1975-1977  (Private  Practice,  Charleston,  West  Virginia) 

Civil  Litigation  -  50% 

Criminal  Litigation  -       50% 

1977-1981  (United  States  Attorney) 

Civil  Litigation  -  2% 

Criminal  Litigation  -       98% 
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1981-1998  (Private  Practice,  Charleston,  West  Virginia) 

Civil  Litigation  -  70% 

Criminal  Litigation  -       30% 

State  the  number  of  cases  m  courts  of  record  you  tried  to  verdict  or 
judgment  (rather  than  settled),  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 

I  have  tried  approximately  120  cases  to  verdict  in  courts  of 
record.   Of  these  trials: 

(1)  Approximately  24  were  tried  as  sole  counsel; 

(2)  Approximately  86  were  tried  as  chief  counsel;  and 

(3)  Approximately  10  were  tried  as  an  associate  counsel. 
What  percentage  of  these  trials  was: 

a.  jury; 

b.  non-jury. 

1969-1970  (Private  Practice,  Lewisburg,  West  Virginia) 

Jury  -  100% 

Non-Jury  -  0% 

1970-1974  (Assistant  United  States  Attorney) 

Jury  -  98% 

Non-Jury  -  2% 

1975-1977  (Private  Practice,  Charleston,  West  Virginia) 

Jury  -  80% 

Non-Jury  -  20% 
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1977-1981  (United  States  Attorney) 

Jury  -  95% 

Non-Jury  -  5% 

1981-1998  (Private  Practice,  Charleston.  West  Virginia) 

Jury  -  86% 

Non-Jury  -  14% 


18.  Litigation:  Describe  the  ten  most  significant  litigated  matters  which  you  personally  handled. 
Give  the  citations,  if  the  cases  were  reported,  and  the  docket  number  and  date  if  unreported. 
Give  a  capsule  summary  of  the  substance  of  each  case.  Identify  the  party  or  parties  whom  vou 
represented;  describe  in  detail  the  nature  of  your  participation  in  the  litigation  and  the  final 
disposition  of  the  case.  Also  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  ludge  or  ludges  before  whom  the  case  was 
htigated;  and 

(c)  The  individual  name,  addresses,  and  telephone  numbers  of  co-counsel  and  or  principal 
counsel  for  each  of  the  other  parties. 


United  States  v.  William  Wallace  Barron.  Ralph  E.  Buckalew.  Bonn  Brown  and 
Robert  G.  Perry:  Criminal  Nos   71-26.  71-28 

COURTS:        United  States  District  Courts,  Southern  District  of  West  Virginia 
and  Western  District  of  Virginia; 
United  States  Court  of  Appeals  for  the  Fourth  Circuit 

See:   United  States  v   Brown.  505  F.2d  261  (4th  Cir.  1974) 

PRESIDING 

JUDGES:        United  States  District  Judges  John  A.  Field,  Jr.,  Sidney  L.  Christie 
and  Walter  E.  Hoffman  (all  deceased) 

ROLE:  Prosecutor,  Assistant  United  States  Attorney 
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RELEVANT  TIME  PERIOD: 


1971-1974       (jury  trials  in  March  1972  and 
September  1972) 


CO-COUNSEL: 

W.  Warren  Upton 
Jackson  &  Kelly 
1600  Laidley  Tower 
P.O.  Box  553 

Charleston,  WV  25322-0553 
(304)  340-1217 


Charles  F.  C.  Ruff 
Counsel  to  the  President 
The  White  House 
Washington,  DC  20500 
(202)  456-1414 


John  A.  Field  III 
Belvedere  Plantation  Golf  Club 
2368  Country  Club  Drive 
Hampstead,  NC  28443 
(910)  270-2703 

PRINCIPAL  COUNSEL  FOR  OTHER  PARTIES: 


John  T.  Kay,  Jr. 

Kay,  Casto,  Chaney,  Love  &  Wise 

P.O.  Box  2031 

Charleston,  WV  25327-2031 

(304)  345-8900 

Rudolph  L.  DiTrapano 
DiTrapano  Barrett  &  DiPiero 
604  Virginia  Street,  East 
.    Charleston,  WV  25301 
(304)  342-0133 

CAPSULE  SUMMARY: 


George  G.  Guthrie 

King  Allen  Guthrie  &  McHugh 

P.O   Box  3394 

Charleston,  WV  25333-3394 

(304)  345-7250 

Sam  Harshbarger  (deceased) 
Milton,  WV 

Thomas  Wadden  (deceased) 
Washington,  DC 


In  1971  and  1972,  I  served  as  prosecutor  in  the  investigation  and  prosecution  of 
former  West  Virginia  Governor  William  Wallace  Barron  and  others  on  charges  of 
conspiracy,  obstruction  of  justice,  and  bribery,  arising  from  payment  of  a  $25,000  bribe 
to  the  jury  foreman  in  a  1968  federal  criminal  trial  in  Charleston,  West  Virginia.   While 
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serving  as  an  Assistant  United  States  Attorney  for  southern  West  Virginia  in  the  early 
1970s,  I  worked  with  United  States  Attorney  Warren  Upton  and  Department  of  Justice 
Attorney  Charles  Ruff  in  the  grand  jury  investigation  of  the  bribery  circumstances.  This 
investigation  resulted  in  the  indictment  of  Governor  Barron  and  his  co-conspirators. 

Governor  Barron  and  five  others  had  been  previously  indicted  and  prosecuted  in 
1968  on  various  charges,  including  conspiracy  (18  U.S.C.  §  371)  to  violate  the  Travel  Act 
(18  U.S.C.  §  1952).  Four  of  the  defendants  were  convicted,  one  (Governor  Barron)  was 
acquitted,  and  the  sixth  was  awarded  a  mistrial.  This  trial  occurred  in  1968,  when  I 
worked  as  a  Law  Clerk  for  Judge  John  A.  Field,  Jr.,  and  I  was  not  involved.  These 
convictions  were  affirmed  on  appeal  to  the  Fourth  Circuit.  United  States  v.  Sawyers.  423 
F.2d  1335  (4th  Cir.  1970).  In  late  1970  and  early  1971,  the  1968  jury  bribery  was 
discovered,  investigated  and  prosecuted. 

The  jury  bribery  developed  when  the  wife  of  Ralph  Buckalew,  the  sequestered  jury 
foreman,  approached  the  wife  of  Governor  Barron,  during  the  1968  trial,  seeking  a  cash 
payoff  in  exchange  for  acquittals.  Mrs.  Barron  advised  Governor  Barron  of  this  event  and 
delivered  to  him  a  set  of  "bribery  notes"  from  the  Buckalews  concerning  the  cash  demand. 

The  goverrunent  asserted  that  when  Governor  Barron  advised  his  attorney  of  this 
bribery  opportunity,  money  was  raised  by  the  conspirators  for  delivery  to  Mrs.  Buckalew. 
The  charge  asserted  that  Governor  Barron's  attorney  contributed  $15,0{X)  cash  and  that  co- 
defendant  Bonn  Brown  borrowed  $10,000  cash  and  contributed  this  sum  to  the  bribe 
payment.  Governor  Barron  contributed  nothing.  The  $25,000  cash  bribe  was  delivered 
by  Mrs.  Barron  to  Mrs.  Buckalew.  Governor  Barron  was  acquitted  in  the  1968  trial,  and 
the  other  defendants,  including  Mr.  Brown,  were  convicted. 

In  February  1971,  Mr.  Buckalew  confessed  his  guilt  to  accepting  the  jury  bribe. 
His  confession  was  made  in  the  office  of  United  States  Attorney  W  Warren  Upton,  in  the 
presence  of  Mr.  Upton,  Mr.  Ruff  and  me.  The  indictments  and  prosecutions  of  Governor 
Barron,  Ralph  E.  Buckalew,  Robert  G.  Perry  and  Bonn  Brown  promptly  followed 

By  way  of  summary,  the  jury  bribery  investigation  and  prosecution  of  Governor 
Barron  and  his  colleagues  resulted  in  the  following: 

a.  The  1971  conviction  and  sentence  of  Governor  Barron  on  his  guilty 
plea,  to  a  prison  term  of  twelve  years  (Judge  John  A.  Field,  Jr.).  Governor  Barron 
thereafter  became  a  witness  for  the  goverrunent.   We  utilized  his  testimony  in  the 
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trials  of  Robert  G.  Perry  and  Bonn  Brown,  and  1  was  the  government  attorney 
responsible  for  Governor  Barron  as  a  witness  in  both  trials. 

b.  The  1971  conviction  and  sentence  of  the  jury  foreman,  Ralph  E. 
Buckalew,  on  his  guilty  plea,  to  a  prison  term  of  twenty  years  (Judge  John  A. 
Field,  Jr.).  Mr.  Buckalew  also  became  a  witness  for  the  government.  His 
cooperation  was  important  in  our  investigation  and  prosecutions,  but  not  as 
essential  to  the  Perry  and  Brown  trials  as  the  testimony  of  Governor  Barron. 

c.  The  1972  trial  and  acquittal  of  Mr.  Perry,  Governor  Barron's  1968 
trial  attorney.  I  served  as  associate  counsel  for  the  government  at  the  Perry  trial, 
working  with  attorney  James  Kelley  of  the  Criminal  Division  of  the  Department  of 
Justice.  This  trial  lasted  approximately  three  weeks  in  March  1972,  and  was 
conducted  before  Judge  Sidney  L.  Christie  in  Charleston;  and 

d.  The  September  1972  trial  and  conviction  of  Bonn  Brown,  Governor 
Barron's  former  law 'partner.  I  served  as  lead  counsel  in  the  seven  day  Brown  trial, 
conducted  before  Judge  Walter  E.  Hoffman  in  Charlottesville,  Virginia 
Mr.  Brown  had  sought  and  obtained  a  change  of  venue  from  West  Virginia  to 
Virginia.  I  'thereafter  briefed  and  argued  the  appeal  of  Mr.  Brown  in  the  Fourth 
Circuit  Court  of  Appeals.  This  appeal  resulted  in  summary  affirmance  at  oral 
argument.  United  States  v.  Brown.  505  F.2d  261  (4th  Cir.  1974). 


2.  United  States  v.  William  Anderson.  John  R.  Browning.  W.  Bernard  Smith.  Earl 

Tomblin  and  Ernest  "Red"  Hager:  Criminal  No.  9520  (Huntington) 

COURTS:        United  States  District  Court,  Southern  District  of  West  Virginia 
United  States  Court  of  Appeals  for  the  Fourth  Circuit 

See:      United  States  v.  Anderson.  481  F.2d  685  (4th  Cir.  1973); 
and  Anderson  v.  United  States.  417  U.S.  21 1  (1974). 

PRESIDING 

JUDGE:  United  States  District  Judge  John  A.  Field,  Jr.  (deceased) 

ROLE:  Prosecutor,  Assistant  United  States  Attorney 


27 


54 


Response  of  Roben  Bruce  King  to 
Questionnaire  for  Judicial  Nominees 
United  States  Senate 
(Public) 
July  3,  1998 


RELEVANT  TIME  PERIOD:  1971-1974        (jury    trial    in    August    and 

September  1971) 

CO-COUNSEL: 

W.  Warren  Upton  (Assisted  by  FBI  Special  Agent 

Jackson  &  Kelly  Calvin  D.  Knott. 

P.O.  Box  553  Mr.  Knott  is  presently  located  at 

Charleston,  WV  25322-0553  2215  Lenore  Street,  Milton,  WV   25541 

(304)340-1217  (304)743-0681) 

PRINCIPAL  COUNSEL  FOR  OTHER  PARTIES: 

Philip  A.  Baer  Zane  Grey  Staker  (deceased) 

1411  Patriot  Drive  Williamson,  WV 

Melbourne,  FL  32940-6861 
(407)  255-6979 

CAPSULE  SUMMARY: 

In  1971,  as  a  federal  prosecutor  in  West  Virginia,  I  investigated  and  prosecuted  five 
Logan  County,  West  Virginia  public  officials  and  politicians  on  civil  rights  charges 
relating  to  vote  fraud  and  election  theft,  prosecuted  under  the  Civil  Rights  Act  of  1866  (18 
U.S.C.  §  241).  Working  with  United  States  Attorney  Warren  Upton  and  the  FBI  (Special 
Agent  Calvin  D.  Knott),  I  supervised  the  grand  jury  proceedings  in  this  investigation.  We 
secured  the  indictment  of  five  of  the  leading  politicians  of  Logan  County  (William 
Anderson,  the  County  Assessor;  John  R.  Browning,  the  Circuit  Clerk;  W  Bernard  Smith, 
a  Logan  County  State  Senator;  Earl  Tomlin,  the  County  Sheriff;  and  Ernest  "Red"  Hager, 
the  Chief  Deputy  Sheriff  and  Democratic  County  Chairman),  for  conspiracy  to  cast  false 
votes  and  steal  the  County  Commission  election  of  the  Democratic  party  in  the  May  1970 
Primary  Election. 

Our  evidence  in  this  case  established  that  the  defendants  had  engaged  in  a  successful 
effort  to  control  the  political  system  of  Logan  County.  In  particular,  the  defendants  sought 
to  secure  the  nomination  and  re-election  of  Red  Hager's  father,  Okey  Hager,  to  the 
three-person  Logan  County  Commission.  Control  of  this  Commission  seat  was  essential 
to  the  defendants,  and  to  their  faction  of  the  Democratic  Party  (the  "Hager  Faction"),  if 
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they  were  to  maintain  their  two-to-one  voting  majority  on  the  Commission    Importantly, 
under  state  law,  the  County  Commission  controlled  the  county  budget 

The  defendants  carried  out  their  election-day  scheme  by  establishing  control  of  all 
five  election  officials  (three  Democrats  and  two  Republicans)  at  the  Mount  Gay  Precinct 
(known  in  West  Virginia  as  a  "set-up  house").  False  votes  were  thereby  cast,  with 
impunity,  at  the  Mount  Gay  precinct,  and  the  number  of  false  votes  cast  at  that  precinct 
were  sufficient  to  swing  the  county-wide  election  to  Okey  Hager. 

The  five  defendants  were  therefore  successful  in  their  effort  to  steal  the  election 
from  their  opponents,  the  so-called  Neal  Scaggs  Faction  of  the  Logan  Democratic  Party. 
Thereafter,  the  defendants  made  extensive  use  of  false  testimony  to  secure  finality  for  this 
election  result  by  way  of  a  post-election  proceeding  before  the  County  Commission  known 
as  an  "election  contest."  The  defendants  were  also  successful  in  judicial  proceedings 
seeking  to  overturn  the  election  result  in  the  state  courts  of  West  Virginia.  See  State  ex 
rel.  Hager  v.  Oakley.  177  S.E.2d  585  (W.  Va.  1970). 

Following  the  indictment,  which  was  returned  in  January  1971,  and  after  extensive 
pre-trial  proceedings,  we  tried  and  convicted  all  five  defendants.  1  served  as  associate 
counsel  for  the  United  States,  along  with  United  States  Attorney  W.  Warren  Upton,  in  the 
three  week  jury  trial  before  Judge  John  A.  Field,  Jr  in  Huntington  in  August  and 
September  1971.   Each  defendant  was  sentenced  to  ten  years  in  prison 

I  thereafter  briefed  and  argued  the  appeal  taken  by  the  defendants,  and  the  five 
convictions  were  affirmed  by  the  Fourth  Circuit  Court  of  Appeals  in  June  of  1973.  United 
States  V.  Anderson.  481  F.2d  685  (4th  Cir.  1973).  Following  a  grant  of  certiorari  by  the 
Supreme  Court  of  the  United  States,  these  convictions  were  again  affirmed,  in  1974,  in  a 
decision  authored  by  Justice  Marshall.  Anderson  v.  United  States.  417  U.S.  211  (1974). 

The  defendants  were  later  resentenced  by  Judge  Dennis  R  Knapp,  who  reduced  the 
sentences  of  each  from  ten  years  to  six  months 
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United  States  v.  John  Rife.  Hampton  Clark  and  Paul  Maynard  Mason.  Criminal 
No.  76-2-BL 


COURT: 


United  States  District  Court.  Southern  District  of  West  Virginia 


PRESIDING 

JUDGE;  United  States  District  Judge  K.  K.  Hall 

ROLE:  Defense  attorney  -   Defendant  Hampton  Clark 

RELEVANT  TIME  PERIOD:  Early  1976  (jury  trial  in  April  1976) 

CO-COUNSEL: 

Jerry  J.  Cameron 

Brewster,  Morhous  &  Cameron 

P.O.  Box  529 

Bluefield,  WV  24701-0529 

(304)  325-9177 

PRINCIPAL  COUNSEL  FOR  OTHER  PARTIES: 


Robert  B.  Allen 

King  Allen  Guthrie  &  McHugh 

P.O.  Box  3394 

Charleston.  WV  25333-3394 

(304)  345-7250 


W.  Warren  Upton 

Jackson  &  Kelly 

P.O.  Box  553 

Charleston,  WV  25322-0553 

(304)340-1217 


H.  Marshall  Jarrett 

Associate  Deputy  Attorney  General 

Department  of  Justice 

950  Pennsylvania  Ave..  N.W. 

Washington,  DC   20530 

(202)  305-7474 

Robert  E.  Holroyd 

Johnston.  Holroyd  &  Associates 

1438  Main  Street 

Princeton,  WV   24740 

(304)425-2103 
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William  O.  Bivens  John  C.  Ashworth  (deceased) 

Circuit  Judge  of  Mercer  County  (ret.)        Beckley,  WV 
2  Oak  Lane 
Bluefield,  WV   24701 
(304)  325-6377 

CAPSULE  SUMMARY: 

While  in  private  practice  in  the  mid-1970s,  1  acted  as  lead  counsel  for  Hampton 
Clark  in  connection  with  various  federal  criminal  charges  relating  to  the  mine  safety  laws. 
My  co-counsel  in  the  defense  of  Mr.  Clark  was  lawyer  Jerry  J.  Cameron  of  Bluefield, 
West  Virginia.  Mr.  Clark  had  been  employed  as  General  Mine  Foreman  of  Itmann  No. 
3  Mine,  Itmann,  West  Virginia,  a  coal  mme  operated  by  Consolidation  Coal  Company. 
Mr.  Clark's  co-defendants,  in  this  and  related  cases,  included  Itmann  Coal  Company,  the 
Itmann  Mine  Superintendent,  and  two  union  coal  miners.  Following  indictment  and 
extensive  pretrial  proceedings,  a  two  week  jury  trial  was  conducted  in  the  spring  of  1976 
in  Bluefield,  West  Virginia. 

Mr.  Clark  was  a  life-long  southern  West  Virginia  coal  miner,  having  worked  both 
as  a  "union  miner"  and  as  a  "non-union"  mine  foreman.  The  Itmann  Trial  involved  a 
number  of  expert  witnesses  with  respect  to  coal  mine  safety  and  proper  mining  methods. 

The  charges  against  the  defendants  related  to  an  ignition  of  methane  gas  in  the 
Itmann  Mine,  allegedly  resulting  from  unlawful  practices  relating  to  (1)  improper 
ventilation  of  the  mine  and  (2)  the  firing  of  illegal  unconfined  shots  (also  called  "adobe" 
or  "mudcap"  shots)  in  the  mine.  The  trial  involved  several  novel  issues  for  criminal 
prosecution,  particularly  relating  to  the  potential  for  criminal  responsibility  by  coal 
companies,  their  management  personnel,  and  union  coal  miners  for  unsafe  mining  practices 
in  West  Virginia  coal  mines. 

The  jury  trial  concluded  in  April  1976.  None  of  the  defendants  testified,  and  the 
defense,  in  a  tactical  maneuver,  called  no  witnesses  and  presented  no  evidence.  All 
defendants  were  acquitted. 
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United  States  v.  J.  Richard  Barber.  Criminal  No.  79-20038;  and 

United  States  v.  21  Brands.  Inc.  et  al..  Criminal  No   78-20044 

COURTS:        United  States  District  Court,  Southern  District  ot  West  Virginia; 
United  States  Court  ot  Appeals  tor  the  Fourth  Circuit 

See:   612  F.2d  1311  (4th  Cir  1979) 

476  F.  Supp.  182  (S.D.W.  Va.  1979);  668  F.2d  778  (4th 
Cir.  1982); 

PRESIDING 

JUDGE:  United  States  District  Judge  John  T.  Copenhaver.  Jr 

ROLE:  Prosecutor  -  United  States  Attorney 

RELEVANT  TIME  PERIOD:  1978-1980       (non-jury  trial  in  November 

1978  and  jury  trial  in  August- 
September  1979) 


CO-COUNSEL: 

H.  Marshall  Jarrett 

Associate  Deputy  Attorney  General 

Department  of  Justice 

950  Pennsylvania  Ave.,  N.W. 

Washington.  DC  20530 

(202)  305-7474 

Mary  Stanley  Feinberg 
United  States  Magistrate  Judge 
216  Law  and  Commerce  Building 
Bluefield.  WV   24701 
(304)  327-0376 


Rebecca  A    Beits 

llnited  States  Attorney 

500  Quarrier  Street 

P.O.  Box  1713 

Charleston,  WV   25326-1713 

(304)  345-2200 

Wayne  A.  Rich.  Jr. 
Assistant  United  States  Attorney 
1110  Market  Street 
Chattanooga,  TN   37402 
(615)752-5140 
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PRIMARY  COUNSEL  FOR  OTHER  PARTIES: 


Rudolph  L.  DiTrapano 
DiTrapano  Barrett  &  DiPiero 
604  Virginia  Street,  East 
Charleston.  WV  25301 
(304)  342-0133 


Timothy  N.  Barber 
Barber  &  Ratliff 
212  Hale  Street 
Charleston,  WV   25301 
(304)  343-7676 


Joseph  R.  Goodwin 
United  States  District  Judge 
300  Virginia  Street,  East 
Charleston,  WV  25301 
(304)347-3192 


E.  Glenn  Robinson 
Robinson  &  McElwee 
P.O.  Box  1791 

Charleston,  WV  25326-1791 
(304)  344-5800 


John  J.  McAvoy 
Lukas,  McGowan,  Nace 
&  Gutierrez 
1111  19th  Street,  N.W. 
Washington.  DC  20036 
(202)  857-3500 


Paul  L.  Friedman 
United  States  District  Judge 
333  Constitution  Avenue,  N.W. 
Washington,  DC  20001 
(202)  273-0440 


John  S.  Martin,  Jr. 

United  States  District  Judge 

Foley  Square 

New  York,  NY   10007 

(212)791-1611 


Peter  E.  Fleming 

Curtis,  Mallet-Prevost  Colt 

&  Mosle 
101  Park  Avenue 
New  York,  NY    10178 
(212)696-6000 


Arthur  T.  Ciccarello 
Ciccarello  Del  Giudice  &  Lafon 
Suite  100 

1219  Virginia  Street.  East 
Charleston,  WV  25301 
(304)  343-4440 


John  T.  Kay,  Jr. 

Kay,  Casto,  Chaney,  Love  &  Wise 

P.O.  Box  2031 

Charleston,  WV  25327-2031 

(304)  345-8900 


33 


60 


Response  of  Robert  Bruce  King  to 
Questionnaire  for  Judicial  Nominees 
United  States  Senate 
(Public) 
July  3,  1998 

John  B.  Carrico  Paul  E.  Plunkett 

Kay,  Casto,  Chaney,  Love  &  Wise  United  States  District  Judge 

P.O.  Box  2031  219  S.  Dearborn  Street 

Charleston,  WV  25327-2031  Chicago,  IL  60604 

(304)345-8900  (312)435-5775 

CAPSULE  SUMMARY: 

During  the  period  from  1978  through  early  1980,  I  supervised,  as  United  States 
Attorney,  a  comprehensive  investigation  and  prosecution  of  the  liquor  industry  in  the 
United  States  and  the  Alcohol  Beverage  Control  Commission  of  West  Virginia.  This 
investigation  resulted  in  convictions  of  more  than  forty  individuals  and  corporations  on 
various  criminal  charges,  including  commercial  bribery,  mail  fraud,  Hobbs  Act  (extortion) 
and  RICO. 

The  corporate  defendants  convicted  included  several  major  liquor  corporations, 
such  as  Seagram,  Jim  Beam  and  21  Brands.  While  most  of  the  convicted  defendants 
entered  guilty  pleas  to  various  charges  pursuant  to  plea  agreements,  two  trials  were 
conducted  in  the  federal  court  for  southern  West  Virginia,  before  Judge  John  T. 
Copenhaver,  Jr. 

United  States  v.  21  Brands.  Inc.  et  al. 

The  21  Brands,  Inc.,  liquor  company  and  two  of  its  senior  officers, 
Charles  Margolis,  its  President,  and  Gilbert  Breimeister,  its  Vice-President,  were  indicted 
and  convicted  of  obstruction  of  justice  and  of  mail  fraud.  The  defendants  were  established 
as  having  engaged  in  a  scheme  to  funnel  illegal  political  contributions  into  the  1976  West 
Virginia  Democratic  gubernatorial  campaign. 

This  scheme  was  carried  out  through  the  use  of  false  "Galliano  tastings"  in 
McDowell  County,  West  Virginia,  and  utilized  false  and  fictitious  invoices  to  "free-up" 
sums  of  cash  for  political  use.  The  three-day  trial  of  21  Brands  and  its  officers  was 
conducted  before  Judge  Copenhaver  in  November  of  1978.  I  acted  as  lead  counsel  for  the 
United  States  in  this  trial,  assisted  by  Assistant  United  States  Attorney  Rebecca  A.  Belts. 
The  convictions  were  affirmed  by  the  Fourth  Circuit  Court  of  Appeals.  United  States  v. 
Margolis,  612  F. 2d  1311  (4th  Cir.  1979). 
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United  States  v.  J.  Richard  Barber 

Mr.  Barber,  the  Liquor  Commissioner  of  West  Virginia  in  the  Arch  Moore 
administration  in  the  early  1970s,  was  also  prosecuted  and  convicted  by  a  West  Virginia 
jury.  These  convictions  followed  a  three  week  trial  in  August  and  September  1979,  and 
were  on  various  charges,  including  mail  fraud,  RICO  and  the  Hobbs  Act.  I  was  lead 
counsel  for  the  prosecution  in  this  trial,  assisted  by  Assistant  United  States  Attorneys 
Wayne  A.  Rich,  Jr.  and  Rebecca  A.  Betts. 

This  trial  revealed  on  the  public  record  the  vast  use  of  false  records  over  many 
years  in  the  Liquor  Commission,  particularly  with  respect  to  falsified  "breakage"  and 
"liquor  samples"  records.  The  use  of  these  false  records  was  an  integral  part  of  a 
continuing  scheme,  over  many  years,  by  the  public  authorities  and  the  liquor  industry,  to 
"free-up"  large  quantities  of  liquor  for  use  by  state  officials  and  the  state  government  of 
West  Virginia  for  entertainment  and  other  purposes. 

The  convictions  of  Commissioner  Barber,  involving  the  first  criminal  RICO  charges 
initiated  and  pursued  in  West  Virginia,  were  appealed  to  the  Fourth  Circuit  Court  of 
Appeals.  The  appeal  was  argued  by  Ms.  Betts,  and  the  convictions  were  all  affirmed  in 
United  States  v.  Barber.  668  F.2d  778  (4th  Cir.  1982). 

West  Virginia  thereafter  abandoned  its  controlled  system  of  state  stores  with  respect 
to  the  marketing  of  alcohol.  Alcoholic  beverages  are  now  sold  in  West  Virginia  on  the 
free  market. 


5.         United  States  v.  Jerome  Otto  Lill.  et  al..  Criminal  No.  79-2(X)45,  consolidated  with 
Criminal  No.  79-20056 

COURT:         United  States  District  Court,  Southern  District  of  West  Virginia 

See;   511  F.  Supp  50(S.D.W.  Va.  1980);  735  F  2d  136  (4th  Cir. 
1984);  756  F.2d  994  (4th  Cir.  1985);  475  U.S.  66  (1986). 

PRESIDING 

JUDGES;        United  States  District  Judges  Dennis  R.   Knapp  and  John  T. 
Copenhaver,  Jr. 
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ROLE:  Prosecutor  -  United  States  Attorney 

RELEVANT  TIME  PERIOD: 


CO-COUNSEL: 

J.  Timothy  DiPiero 
DiTrapano  Barrett  &  DiPiero 
604  Virginia  Street,  East 
Charleston,  WV  25301 
(304)  342-0133 


Wayne  A.  Rich,  Jr. 
Assistant  United  States  Attorney 
Eastern  District  of  Tennessee 
1110  Market  Street 
Chattanooga,  TN  37402 
(615)  752-5140 


1979-1980        (jury  trial  from  February  to 
July  1980) 


Rebecca  A.  Betts 

United  States  Attorney 

500  Quarrier  Street 

P.O.  Box  1713 

Charleston,  WV  25326-1713 

(304)  345-2200 

E.  Leslie  Hoffman  III 
Piper  &  Marbury 
1200  Nineteenth  Street,  N.W. 
Washington,  DC  20036-2430 
(202)  861-3900 


PRINCIPAL  COUNSEL  FOR  OTHER  PARTIES: 


Arthur  T.  Ciccarello 
Ciccarello  Del  Giudice  &  Lafon 
Suite  100 

1219  Virginia  Street.  East 
Charleston,  WV  25301 
(304)  343-4440 

W.  Dale  Greene 
633  Virginia  Street,  West 
Charleston,  WV  25302 
(304)  343-3633 


John  B.  Carrico 

Kay,  Casto,  Chaney,  Love  &  Wise 

P.O.  Box  2031 

Charleston,  WV  25327-2031 

(304)  345-8900 


Gregory  H.  Campbell 
803  Quarrier  Street 
Charleston,  WV  25301 
(304)342-4815 
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Gerald  H.  Goldstein 

29th  Floor,  Tower  Life  Building 

San  Antonio,  TX  78205 

(210)226-1463 


Richard  G.  Chosid 

1263  West  Square  Lake  Road 

Bioomfield  Hills,  MI  48013 

(313)334-2930 


Charles  W.  Giesen 
Giesen  &  Berman 
14  S.  Broom  Street 
Madison,  WI  53703 
(608)256-8351 


Frederick  D.  Fahrenz 
Sutter  &  Enslein 
1598  Kanawha  Blvd.  East 
Charleston,  WV  25311 
(304)  343-1514 


James  M.  Cagle 

Suite  1200 

1018  Kanawha  Blvd.,  East 

Charleston,  WV  25301 

(304)342-3174 


Michael  B.  Pollock 

1370  Avenue  of  the  Americas 

New  York,  NY 

(212)247-0400 

(last  known) 


Alan  Silber 

33  Evergreen  Place 

East  Orange,  NY  07018 

(201)678-2318 

(last  known) 


Edwin  F.  Kagin,  Jr. 
1250  Bardstown  Road 
Louisville,  KY  40204 
(502)451-2570 
(last  known) 


Michael  A.  Braun  (deceased) 
Charleston,  WV 

CAPSULE  SUMMARY; 

On  June  6,  1979,  a  DC-6  flying  from  Columbia  in  South  America  crashed  while 
attempting  to  land  at  Yeager  Airport  in  Charleston,  West  Virginia.  This  large  four  engine 
aircraft  was  seeking  to  smuggle  approximately  twelve  tons  of  marijuana  from  Columbia 
into  the  United  States. 

As  a  result  of  a  comprehensive  investigation  by  federal  and  state  authorities, 
conducted  under  my  supervision,  a  total  of  twelve  persons  were  indicted  for  drug 
smuggling,  conspiracy  and  other  related  crimes  in  federal  court  in  Charleston.  Of  those 
twelve  defendants,  four  entered  guilty  pleas,  seven  went  to  trial  in  1980  in  the  "Pot  Plane 
Trial,"  and  one  was  never  apprehended. 
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Four  of  the  defendants  had  traveled  from  Columbia  to  West  Virginia  on  board  the 
"Pot  Plane,"  and  were  apprehended  soon  after  the  crash.  Two  of  the  defendants  were 
Kanawha  County  Deputy  Sheriffs,  who  were  charged  with  assisting  the  smugglers  by 
providing  security  for  the  plane  and  the  delivery  of  its  load  of  contraband.  The  remaining 
six  defendants  were  on  the  ground  in  two  Ryder  rental  trucks  awaiting  the  plane's  arrival 
at  Yeager  Airport.  One  truck,  carrying  three  defendants,  was  successfully  located,  and  its 
passengers  were  apprehended  nearly  thirty  miles  from  the  Airport,  while  they  were 
attempting  to  make  their  getaway.   The  other  truck  successfully  eluded  capture. 

The  Pot  Plane  Trial,  which  I  tried  personally  as  lead  counsel,  lasted  more  than  four 
months,  from  February  1980  to  July  1980.  The  government's  proof  was  largely 
circumstantial,  and  numerous  legal  issues  and  practical  problems  arose  during  the  trial, 
including  the  illness,  after  two  months  of  trial,  of  the  presiding  judge  (Judge  Knapp). 
Judge  Copenhaver  completed  this  trial,  which  resulted  in  four  convictions,  two  acquittals 
and  one  hung  jury.  Neither  of  the  Deputy  Sheriffs  was  convicted.  I  was  assisted  at  trial 
by  Assistant  United  States  Attorneys  J.  Timothy  DiPiero  and  Rebecca  A  Betts.  the  present 
United  States  Attorney. 

I  resigned  as  United  States  Attorney,  following  the  defeat  of  President  Carter,  at 
the  end  of  February  1981.  Thereafter,  appeals  were  taken  and  the  convictions,  except  for 
the  conspiracy  charge,  were  affirmed  by  the  Fourth  Circuit  Court  of  Appeals.  Several 
interesting  legal  issues  were  involved,  and  the  Court  of  Appeals,  divided  2-1  in  the  panel 
and  7-5  en  banc,  reversed  the  conspiracy  convictions  on  the  basis  of  a  violation  of 
Rule  6(d)  of  the  Federal  Rules  of  Criminal  Procedure.  United  States  v  Mechanik. 
735  F.2d  136  (4th  Cir.  1984),  affld  m  pan.  756  F  2d  994  (4th  Cir  1985)  (per  curiam) 
A  writ  of  certiorari  was  thereafter  granted  by  the  Supreme  Court  of  the  United  States.  The 
Court  held  that  any  error  was  harmless.  re\ersed  the  Court  of  Appeals  on  that  issue,  and 
affirmed  all  the  convictions.   Mechanik  \    United  States.  475  US  66  (1986) 


Bever.  et  al.  v.  Rockefeller,  et  al..  Civil  Action  Nos.  82-2506.  82-2048,  82-0042, 
82-2083,  83-2110,  83-2157.  83-0048.  84-3088  (S.D  W  Va);  81-0093 
(N.D.  W.  Va.) 

COURTS:  United  States  District  Courts.  Northern  and  Southern  Districts  of 
West  Virginia;  United  States  Court  of  Appeals  for  the  Fourth 
Circuit 
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See:      Bever  v.  Giibertson.  724  F.2d  1083  (4th  Cir.  1984).  cert. 
denied  469  US.  948  (1984);  and 

England  v.  Rockefeller.  739  F.2d  140  (4th  Cir.  1984). 

PRESIDING 

JUDGES;        United  States  District  Judges  John  T.  Copenhaver.  Jr.,  Charles  H. 
Haden  II  and  Robert  E.  Maxwell 


ROLE: 


Counsel  for  Governor  (now  U.S.  Senator)  John  D   Rockefeller  IV 


RELEVANT  TIME  PERIOD: 


1983-1986        (jury  trial  in  April  and  May 
1986) 


CO-COUNSEL: 


Rebecca  A    Belts 
United  States  Attorney 
500  Quarrier  Street 
P.O.  Box  1713 
Charleston,        WV 
(304)  345-2200 


25326-1713 


PRINCIPAL  COUNSEL  FOR  OTHER  PARTIES: 


David  P.  Cleek 
McQueen  Harmon  Potter 

&  Cleek 
P.O.  Box  1831 
Charleston.  WV  25327-1831 
(304)  342-4200 


Richard  L   Earles 
Shuman,  Annand  &  Poe 
P.O.  Box  3953 
Charleston,  WV  25339-3953 
(304)345-1400 


Daniel  R.  Schuda 

Steptoe  &  Johnson 

P.O.  Box  1588 

Charleston.  WV  25326-1588 

(304)  353-8000 


Guy  R.  Bucci 

Bucci  Law  Offices 

P.O   Box  3712 

Charleston,  WV   25337-3712 

(304)  345-0346 
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Timothy  N.  Barber  David  J.  Cecil 

Barber  &  Ratliff  Armada  &  Cecil 

212  Hale  Street  3972  Teays  Valley  Road 

Charleston,  WV  25301  Hurricane.  WV   25526 

(304)343-7676  (304)757-2691 

Arthur  M.  Standish 
Steptoe  &  Johnson 
P.O.  Box  1588 
Charleston,  WV  25326-1588 
(304)  353-8000 

CAPSULE  SUMMARY: 

This  group  of  cases,  known  as  the  Highway  Patronage  cases,  involved  a  series  of 
nine  separate  federal  civil  actions  against  the  Governor  of  West  Virginia,  John  D. 
Rockefeller  IV,  and  various  officials  of  the  West  Virginia  Department  of  Highways.  These 
cases,  with  approximately  seventy  individual  plaintiffs,  were  assigned  to  four  federal 
district  judges  (Judges  Robert  E.  Maxwell,  John  T.  Copenhaver.  Jr.,  Charles  H.  Haden  II, 
and  Robert  J.  Staker)  in  the  southern  and  northern  districts  of  West  Virginia.  The 
Highway  Patronage  cases  continued  from  1982  until  1986,  when  the  lead  case,  Bever  v. 
Gum,  et  al..  was  tried  before  a  jury  and  Judge  Copenhaver  in  Charleston. 

We  represented  Governor  Rockefeller  in  all  these  cases,  which  were  instituted  and 
pursued  as  civil  rights  actions.  The  complaints  asserted  improper  terminations  of  public 
employment  of  various  Highway  Department  employees  (the  plaintiffs)  based  on  political 
considerations.  Extensive  pre-trial  proceedings  were  conducted,  including  discovery  on 
statistical  issues  relating  to  the  Department  of  Highways  work  force,  litigation  on  major 
issues  of  immunity,  and  the  recusal  of  Judge  Haden  by  Governor  Rockefeller. 

After  six  weeks  of  trial  in  the  Bever  case  in  April  and  May  of  1986, 
Judge  Copenhaver  directed  a  verdict  in  favor  of  Governor  Rockefeller,  and  dismissed  the 
complaint  as  to  Governor  Rockefeller  with  prejudice.  This  trial  featured  numerous 
witnesses  on  political  issues  relating  to  the  state  government  of  West  Virginia  and  involved 
a  battle  of  experts  on  statistical  analyses  of  political  affiliations  and  related  factors 
concerning  West  Virginia  highway  workers. 
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Governor  Rockefeller  considered  these  suits  to  be  entirely  baseless,  and  we 
consistently  declined  to  discuss  or  participate  in  any  settlement  discussions  with  respect  to 
them.  Following  the  directed  verdict  in  Bever.  all  the  other  complaints  against  Governor 
Rockefeller  in  the  highway  patronage  cases  were  dismissed  with  prejudice. 

During  the  course  of  this  litigation,  certain  important  issues  concerning  appellate 
jurisdiction  and  qualified  immunity  were  appealed  to  the  Fourth  Circuit  Court  of  Appeals 
and  to  the  Supreme  Court  of  the  United  States.  Those  decisions  are  reported  as  Bever  v. 
Gilbertson.  724  F.2d  1083  (4th  Cir.  1984),  cerL  denied  469  U.S.  948  (1984)  (which  I 
argued  personally  on  behalf  of  Governor  Rockefeller),  and  England  v.  Rockefeller.  739 
F.2d  140  (4th  Cir.  1984)  (argued  on  behalf  of  Governor  Rockefeller  by  Rebecca  A.  Betts). 


State  ex  rel.  Starr  v.  Halbritter   395  SB. 2d  773  (W.  Va.  1990) 

COURT:  Supreme  Court  of  Appeals  of  West  Virginia 

Writ  of  Prohibition  to  the  Circuit  Court  of  Logan  County 
Special  Judge  Robert  C.  Halbritter  (No.  19649) 


PRESIDING 
JUSTICES: 


Thomas  E.  McHugh 
Margaret  L.  Workman 
William  E.  Brotherton 
Richard  Neely 
Thomas  B.  Miller 


ROLE:  Counsel  for  Petitioners  (Defendants) 

CO-COUNSEL: 


Robert  B.  Allen 

King  Allen  Guthrie  &  McHugh 

P.O.  Box  3394 

Charleston,  WV  25333-3394 

(304)  345-7250 


Jeffery  M.  Wakefield 
Flaherty  Sensabaugh  &  Bonasso 
P.O.  Box  3843 
Charleston,  WV   25338 
(304)  345-0200 
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PRIMARY  COUNSEL  FOR  OTHER  PARTIES: 

Donald  C.  Wandling  Joanna  I.  Tabit 

Avis  Witten  &  Wandling  Steptoe  &  Johnson 

111  Stratton  Street  P.O.  Box  1588 

Logan,  WV  25601  Charleston,  WV   25326-1588 

(304)  752-2838  (304)  353-8000 

CAPSULE  SUMMARY: 

In  1989,  several  men  were  jointly  indicted  in  Logan  County,  West  Virginia  on 
charges  of  attempted  murder.  These  charges  emanated  from  a  shooting  incident  at  a  coal 
mine  picket  line  in  a  labor  dispute.  We  represented  certain  of  the  defendants  in  challenges 
to  the  validity  of  the  charges  in  the  indictment.  Our  claim  was,  in  essence,  that  the 
indictment  was  obtained  in  violation  of  established  constitutional  principles,  in  that  the 
grand  jury  had  neither  deliberated  on  nor  voted  on  the  actual  indictment  being  pursued. 

After  being  unsuccessful  in  the  Circuit  Court,  we  instituted  a  pretrial  prohibition 
proceeding,  which  I  argued  on  behalf  of  all  petitioners,  in  the  Supreme  Court  of  Appeals 
of  West  Virginia.  A  writ  of  prohibition  was  awarded  by  the  Supreme  Court,  which  ruled 
the  grand  jury  procedures  to  be  unconstitutional  and  the  indictment  void.  State  ex  rel. 
Starr  v.  Halbritter.  395  S.E.2d  773  (W.  Va.  1990). 


State  of  West  Virginia  v.  Morgan  Stanley  &  Co.  Incorporated  et  al..  Civil  Action 
No.  89-C-3700 

COURTS:  Circuit  Court  of  Kanawha  County,  West  Virginia;  United  States 
District  Court,  Southern  District  of  West  Virginia;  Supreme  Court 
of  Appeals  of  West  Virginia 

See:      State    of    West    Virginia    v.    Morgan    Stanley    &    Co. 
Incorporated.  747  F.  Supp.  332  (S.D.W.  Va.  1990); 

Morgan  Stanley  &  Co.  Incorporated  v.  MacQueen.  416 
S.E.2d55(W.  Va.  1992); 
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State    of   West    Virginia    v.    Morgan    Stanley    &    Co. 
Incorporated   459  S.E.2d  906  (W.  Va.  1995). 

PRESIDING 

JUDGES:        Circuit  Judge  A.  Andrew  MacQueen  III 

United  States  District  Judge  John  T.  Copenhaver,  Jr 

Justices  of  the  Supreme  Court  of  Appeals 


ROLE: 


Trial  and  Appellate  Counsel  for  Morgan  Stanley  &  Co.  Incorporated 


RELEVANT  TIME  PERIOD: 


CO-COUNSEL: 


1991-1996       (jury  fial  from  March  30  to 
May  7,  1992) 


James  W.  B.  Benkard 

(212)450-4506 

Sharon  Katz 

(212)450-4551 

Davis  Polk  &  Wardwell 

450  Lexington  Avenue 

New  York,  NY   10017 


Rebecca  A.  Belts 

United  States  Attorney 

500  Quarrier  Street 

P.O.  Box  1713 

Charleston,  WV  25326-1713 

(304)  345-2200 


Michael  F.  Orman 

Nixon,  Hargrave,  Devans  &  Doyle 

P.O.  Box  1051 

Rochester,  NY   14603-1051 

(716)263-1000 

PRINCIPAL  COUNSEL  FOR  OTHER  PARTIES: 


Rudolph  L.  DiTrapano 
DiTrapano  Barrett  &  DiPiero 
604  Virginia  Street,  East 
Charleston,  WV  25301 
(304)  342-0133 


Mary  L  Wolff 

Wolff  Ardis 

6055  Primacy  Parkway 

Suite  360 

Memphis,  TN  38119-5776 

(901)  763-3336 
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Joseph  R.  Goodwin 
United  States  District  Judge 
300  Virginia  Street.  East 
Charleston,  WV  25301 
(304)347-3192 

John  C.  Palmer  IV 
Robinson  &  McElwee 
P.O.  Box  1791 
Charleston.  WV  25326-1791 
(304)  344-5800 

Stephen  D.  Annand 
Shuman,  Annand  &  Poe 
P.O.  Box  3953 
Charleston.  WV  25339-3953 
(304)  345-1400 


Thomas  R.  Goodwin 
Goodwin  &  Goodwin 
1500  One  Valley  Square 
Charleston.  WV   25301 
(304)  346-7000 

Norman  Feu 

The  Goldman  Sachs  Group 

85  Broad  Street,  12th  Floor 

New  York,  NY    10004 

(212)902-0900 

John  R.  Hoblitzel 

Kay,  Casto,  Chaney,  Love  &  Wise 

P.O.  Box  2031 

Charleston,  WV   25327-2031 

(304)  345-8900 


CAPSULE  SUMMARY: 

Following  losses  by  the  Board  of  Investments  of  West  Virginia  in  1987  of  some  two 
to  three  hundred  million  dollars,  litigation  was  initiated  by  the  State  of  West  Virginia,  in 
1989,  in  the  Circuit  Court  of  Kanawha  County.  This  litigation  sought  recovery  of  those 
losses  by  casting  blame  upon  various  Wall  Street  investment  firms  which  had  engaged  in 
business  transactions  with  West  Virginia  We  represented  Salomon  Brothers  Inc.  (1989  - 
1991)  and  Morgan  Stanley  &  Co.  Incorporated  (1991  -  1996)  in  this  Investment  Fund 
Litigation. 

The  substantive  issues  in  this  case  related  to  authority  and  responsibility  of  the  West 
Virginia  Board  of  Investments,  and  its  employees,  for  various  1987  transactions  involving 
(a)  when-issued  government  securities,  (b)  reverse  repurchase  agreements,  and  (c)  put 
options.  In  its  Complaint,  West  Virginia  sued  Morgan  Stanley  and  others  for  actual  and 
punitive  damages  on  various  claims,  including  negligence,  violation  of  fiduciary  duties. 
securities  firaud,  constructive  fraud,  actual  fraud  and  strict  liability. 
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By  the  Complaint,  the  State  essentially  asserted,  among  other  things,  that  Morgan 
Stanley  was  an  insurer,  or  a  guarantor,  of  all  transactions  between  Morgan  Stanley  and 
West  Virginia.  The  State  claimed  that  Morgan  Stanley  was  liable  to  the  State  for  any  and 
all  losses  resulting  from  the  State's  disposition  of  government  securities  for  sums  less  than 
the  State  had  paid  for  those  same  securities  Following  extensive  pre-trial  proceedings, 
a  five  week  jury  trial,  which  began  on  March  30,  1992  and  ended  on  May  8,  1992,  was 
conducted  before  Circuit  Judge  A.  Andrew  MacQueen  in  Charleston. 

One  of  the  significant  pre-trial  issues  in  this  litigation  involved  a  prohibition 
proceeding  in  the  Supreme  Court  of  Appeals  of  West  Virginia,  which  I  argued  on  behalf 
of  Morgan  Stanley.  We  challenged  the  propriety  of  the  State's  counsel  in  their  improper 
representation  of  witnesses  in  the  case,  and  we  were  successful.  Morgan  Stanley  &  Co. 
Incorporated  v.  MacQueen.  416  S.E.2d  55  (W.Va.  1992). 

In  the  1992  jury  trial,  in  which  I  was  associate  trial  counsel  for  Morgan  Stanley, 
the  State  pursued  claims  against  Morgan  Stanley  for  sums  in  excess  of  $100,000,000.  Our 
co-counsel  were  New  York  attorney  James  W.  B.  Benkard  and  his  colleagues  at  the  firm 
of  Davis  Polk  &  Wardwell.  A  bevy  of  experts  testified  for  each  side,  explaining  to  the 
West  Virginia  jury  the  various  securities  transaction  at  issue,  and  assisting  the  attorneys 
and  the  jury  in  understanding  how  West  Virginia  lost  so  much  money  in  transactions 
involving  United  States  government  securities.  1  presented  the  opening  statement  for 
Morgan  Stanley  in  this  trial,  and  I  also  argued  on  Morgan  Stanley's  behalf  in  the  closing 
arguments  presented  before  this  West  Virginia  jury. 

In  early  May  1992,  the  jury  found  in  favor  of  Morgan  Stanley  on  all  claims  of 
actual  fraud  and  punitive  damages.  However,  a  jury  verdict  of  approximately  4.9  million 
dollars  was  returned  against  Morgan  Stanley  on  a  claim  of  constructive  fraud,  which  was 
then  supplemented  by  a  summary  judgment  entered  by  Judge  MacQueen.  This  summary 
judgment  increased  the  judgment  against  Morgan  Stanley,  in  favor  of  the  State  of  West 
Virginia,  to  more  than  $60,000,000. 

This  judgment  was  appealed  to  the  Supreme  Court  of  Appeals  of  West  Virginia. 
where  I  argued  against  the  judgment  on  behalf  of  Morgan  Stanley  on  three  separate 
occasions.  The  judgment  was  ultimately  reversed  in  its  entirety,  and  the  case  was 
remanded  for  retrial  by  a  unanimous  opinion,  authored  by  Justice  Richard  Neely,  on  June 
5,  1995.  State  of  West  Virginia  v.  Morgan  Stanley  &  Co.  Incorporated.  459  S.E.Zd  906 
(W.  Va.  1995). 
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In  1996,  following  an  unsuccessful  effort  to  recuse  Judge  MacQueen,  this  litigation 
was  settled  through  Mediation.  James  R.  Miller,  former  United  States  District  Judge  for 
the  District  of  Maryland,  served  as  Mediator.  Judge  Miller  is  located  at  Miller,  Miller  & 
Canby,  200-8  Monroe  Street,  Rockville,  Maryland. 


9.  Hanley  C.  Clark  v.  Milam  et  al.;  Civil  Action  No.  2:92-0935 

COURT:  United  States  District  Court,  Southern  District  of  West  Virginia; 

Supreme  Court  of  Appeals  of  West  Virginia 

PRESIDING 

JUDGE:  United  States  District  Judge  Charles  H.  Haden  II 

See:      891  F,  Supp.  268  (S.D  W   Va.  1995): 
872  F.  Supp.  307  (S.D.W.  Va.  1994); 
155  F.R.D.  546  (S.D.W.  Va.  1994); 
847  F.  Supp.  424  (S.D.W.  Va.  1994); 
847  F.  Supp.  409  (S.D.W.  Va.  1994); 
152  F.R.D.  66  (S.D.W.  Va.  1993); 
830  F.  Supp.  316  (S.D.W.  Va.  1993);  and 
813  F.  Supp.  431  (S.D  W.  Va.  1993). 

and 

452S.E.2d714(W.  Va.  1994). 

ROLE:  Counsel  for  defendants  John  J.  McAvoy  and  Carolyn  B.  Lamm 

RELEVANT  TIME  PERIOD:  1992-1995       (Litigation    settled     through 

Mediation) 
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CO-COUNSEL: 


Paul  J.  Bschorr 

Dewey  Ballantine 

1301  Avenue  of  the  Americas 

New  York,  NY   10019-6092 

(212)  259-8000 

Rebecca  A.  Betts 

United  States  Attorney 

500  Quarrier  Street 

P.O.  Box  1713 

Charleston,  WV  25326-1713 

(304)  345-2200 


Christopher  M   Curran 
White  &  Case 

601  Thirteenth  Street.  N.W. 
Washington,  DC   20005-3807 
(202)  626-3600 

Stephanie  D.  Thacker 

Assistant  United  States  Attorney 

500  Quarrier  Street 

P.O   Box  1713 

Charleston,  WV   25326-1713 

(304)  345-2200 


PRINCIPAL  COUNSEL  FOR  OTHER  PARTIES: 


Joseph  R.  Goodwin 
United  States  District  Judge 
300  Virginia  Street,  East 
Charleston,  WV  25301 
(304)347-3192 


Stephen  M   Sacks 
Arnold  &  Porter 
Thurman  Arnold  Building 
555  Twelfth  Street,  N.W. 
Washington,  DC  20004-1202 
(202)  942-5000 


Alan  F.  Curley 

Robinson,  Curley  &  Clayton 

300  South  Wacker  Drive 

Suite  1700 

Chicago,  IL  60606 

(312)663-3100 


Rudolph  L.  DiTrapano 
DiTrapano  Barrett  &  DiPiero 
604  Virginia  Street,  East 
Charleston,  WV  25301 
(304)342-0133 


Cynthia  H.  Hyndman 
Robinson,  Curley  &  Clayton 
300  South  Wacker  Drive 
Suite  1700 
Chicago,  IL  60606 
(312)663-3100 
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CAPSULE  SUMMARY: 


This  civil  ligation  involved  professional  malpractice  claims  against  two  attorneys 
of  the  firm  of  White  &  Case,  who  we  represented.  The  claims  arose  from  the  insolvency 
of  George  Washington  Life  Insurance  Company,  a  West  Virginia  domestic  insurance 
company . 

The  Insurance  Commissioner  of  West  Virginia.  Hanley  Clark,  acting  as  Receiver 
for  George  Washington  Life  Insurance  Company  (GWLIC),  initiated  litigation  against  its 
corporate  officers,  directors,  and  also  against  its  outside  accountants.  Coopers  &  Lybrand, 
and  its  attorneys,  including  those  at  White  &  Case.  Mr.  Clark  claimed  that  my  clients 
were  involved  in  conflict  of  interest  situations  in  their  representation  of  GWLIC,  and  that 
they  had  acted  to  the  prejudice  of  their  client.  This  litigation  was  exceptionally  complex, 
involving  major  issues  relating  to  the  liability  of  corporate  officials  and  to  the  professional 
liability  of  outside  accountants  and  attorneys.  With  particular  regard  to  my  clients,  this 
civil  action  involved  extensive  briefing  and  argument  on  issues  relating  to  professional 
ethics  and  malpractice. 

This  litigation  is  particularly  noteworthy  for  the  expert  witnesses  utilized  by  the 
parties  on  the  legal  ethics  issues.  Our  defense  experts  included  Professor  Geoffrey  C. 
Hazard,  the  preeminent  ethics  expert  in  the  United  States,  as  well  as  Professor  Forest  J. 
Bowman  of  West  Virginia  University.  The  plaintiffs  utilized  Professor  Charles  Wolfram 
of  Cornell  University. 

This  litigation  resulted  in  numerous  published  opinions  by  Chief  Judge  Haden,  as 
well  as  a  certified  question  appeal  which  I  argued  in  the  Supreme  Court  of  Appeals  of  West 
Virginia,  Clark  v.  Milam.  452  S.E.2d  714  (W.  Va.  1994).  We  lost  this  appeal,  which 
considered  issues  not  before  dealt  with  in  West  Virginia,  relating  to  the  "adverse 
domination"  theory  of  director  and  officer  liability. 

As  a  result  of  mediation  efforts,  this  case  was  settled,  prior  to  trial,  in  early  1995. 
Bennett  Picker  of  Philadelphia,  Pennsylvania  served  as  Mediator.  Mr.  Picker  is  now  a 
partner  at  Stradley,  Ronon,  Stevens  &  Young,  2600  One  Commerce  Square.  Philadelphia, 
Pennsylvania. 
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10.       McGraw  v.  The  American  Tobacco  Company:  et  al.:  Civil  Action  No.  94-C-1707, 
Appeal  No.  24900  (Supreme  Court  of  Appeals  of  West  Virginia) 

COURTS:        Circuit  Court  of  Kanawha  County;  Supreme  Court  of  Appeals  of 
West  Virginia 

PRESIDING 

JUDGE:  Circuit  Judge  Irene  C.  Berger 

ROLE:  Counsel    for    Philip    Morris    Incorporated    and    Philip    Morris 

Companies  Inc. 

RELEVANT  TIME  PERIOD:  1994-present  (ongoing  litigation) 

CO-COUNSEL: 


Murray  R.  Garnick 

Leslie  Wharton 

Arnold  &  Porter 

555  Twelfth.  Street,  N.W. 

Washington,  DC  20004-1202 

(202)  942-5000 


Pamela  L.  Kandzari 

Michelle  M.  Price 

King  Allen  Guthrie  &  McHugh 

P.O.  Box  3394 

Charleston,  WV  25333-3394 

(304)  345-7250 


PRINCIPAL  COUNSEL  FOR  OTHER  PARTIES: 


Richard  E.  Rowe 
Goodwin  &  Goodwin 
1500  One  Valley  Square 
Charleston.  WV  25301 
(304)  346-7000 

R.  Gregory  McNeer 

Campbell  Woods  Bagley  Emerson 

McNeer  &  Herndon 
P.O.  Box  1835 

Huntington,  WV  25719-1835 
(304)  529-2391 


Henry  Oechler,  Jr. 
Chadbourne  &  Parke 
30  Rockefeller  Plaza 
New  York,  NY   10112 
(212)408-5100 

P.   Michael  Pleska 

Bowles  Rice  McDavid  Graff 

&  Love 
P.O.  Box  1386 
Charleston,  WV   25325-1386 
(304)347-1100 
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Robert  F.  McDermott,  Jr. 

Donald  B.  Ayer 

Jones  Day  Reavis  &  Pogue 

Metiopolitan  Square 

1450  G  Street,  N.W.,  Suite  700 

Washington,  DC  20005-2088 

(202)  879-3939 


Anne  Berry  Howe 
Davis  Polk  &  Wardwell 
450  Lexington  Avenue 
New  York,   NY    10017 
(212)  450-4000 


Andrew  B.  Cooke 

Flaherty,  Sensabaugh  &  Bonasso 

P.O.  Box  3843 

Charleston,  WV  25338-3842 

(304)  345-0200 


W.  Henry  Jernigan 
Gretchen  M.  Calias 
Jackson  &  Kelly 
P.O.  Box  553 

Charleston,  WV  25322-0553 
(304)  340-1000 


Richard  A.  Schneider 
King  &  Spalding 
2500  Trust  Co.  Tower 
191  Peachtree  Street,  N.E. 
Atlanta,  GA  30303 
(404)  572-4600 


John  H   Tinney 

Spilman,  Thomas  &  Battle 

P.O.  Box  273 

Charleston,  WV   25321-0273 

(304)  340-3800 


Michael  J.  Farrell 

Farrell,  Farrell  &  Farrell,  LC 

P.O.  Box  6457 

Huntington,  WV  25772-6457 

(304)  522-9100 


William  J.  Crampton 

Gene  E   Voigts 

Shook.  Hardy  &  Bacon.  LLP 

One  Kansas  City  Place 

1200  Main  Street 

Kansas  City,  MO  64105 

(816)474-6550 


Edgar  A.  Poe,  Jr. 
Shuman  Annand  &  Poe 
P.O.  Box  3953 
Charleston,  WV  25339-3953 
(304)  345-1400 


James  M.  Brown 
Jane  E.  Harkins 
Brown  &  Levicoff 
P.O.  Box  M 
Beckley,  WV   25802 
(304)  253-3700 
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Robert  V.  Berthold,  Jr. 
Berthold,  Tiano  &  O'Dell 
208  Capitol  Street 
Charleston,  WV  25301 
(304)  345-5700 

Herschel  H.  Rose  III 
Rose  &  Atkinson 
P.O.  Box  549 

Charleston,  WV  25322-0549 
(304)  346-5100 


Shawn  P.  George 
George  &  Lorensen 
1526  Kanawha  Blvd.,  East 
Charleston,  WV   25311 
(304)  343-5555 

Deborah  McHenry 

Counsel  to  the  Supreme  Court 

of  Appeals 
Capitol  Complex 
Building  1,  Room  E-317 
Charleston,  WV  25305-0831 
(304)  558-2601 


Darrell  V.  McGraw,  Jr. 
Attorney  General  of  West  Virginia 
State  Capitol 
Charleston.  WV  25305 
(304)  558-2021 


Victor  S.  Woods 
Assistant  Attorney  General 

of  West  Virginia 
State  Capitol 
Charleston,  WV  25305 
(304)  558-2021 


CAPSULE  SUMMARY: 

In  the  fall  of  1994,  the  Attorney  General  of  West  Virginia,  Darrell  V.  McGraw, 
Jr.,  initiated  litigation  against  various  tobacco  companies  in  the  Circuit  Court  of  Kanawha 
County,  seeking  recovery  of  alleged  losses  to  the  West  Virginia  Medicaid  program  from 
tobacco  usage  by  citizens  of  West  Virginia.  This  litigation  is  presently  on  appeal  in  the 
Supreme  Court  of  Appeals  of  West  Virginia  from  an  interlocutory  dismissal  Order  of 
Circuit  Judge  Irene  C.  Berger,  entered  in  March  of  1997,  dismissing  eleven  of  the  fourteen 
counts  of  West  Virginia's  Third  Amended  Complaint. 

We  have  served  as  West  Virginia  counsel  for  Philip  Morris  in  these  proceedings, 
and  I  have  argued  several  motions  before  Judge  Berger  on  behalf  of  the  defendants.  The 
most  important  of  these  motions  was  our  successful  challenge  to  the  authority  of  the 
Attorney  General  to  pursue  common-law  claims  against  the  defendants.  I  argued  this 
motion  to  dismiss,  premised  on  the  principle  of  Manchin  v.  Browning  296  S.E.2d  909 
(W.  Va.  1982),  and  its  progeny,  in  May  of  1995. 
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By  Order  of  June  6,  1995,  Judge  Berger  ruled  that  the  Attorney  General  lacked  any 
authority  to  assert  common-law  claims  in  this  litigation  and  granted  our  motion  to  dismiss 
on  this  issue.  An  appeal  was  then  certified  by  Judge  Berger,  pursuant  to  Rule  54(c),  but 
was  not  perfected  by  the  Attorney  General  Judge  Berger's  ruling  has  therefore  not  been 
reviewed  by  our  Supreme  Court. 

This  litigation  is  ongoing,  both  in  the  Supreme  Court  of  Appeals  of  West  Virginia 
and  in  the  Circuit  Court  of  Kanawha  County  By  agreement  of  the  parties,  the  Circuit 
Court  proceedings  have  been  stayed  pending  disposition  of  the  State's  appeal  of  Judge 
Berger's  dismissal  Order  of  March  1997. 


19.  Legal  Activities:  Describe  the  most  significant  legal  activities  you  have  pursued,  including 
significant  litigation  vi^hich  did  not  progress  to  trial  or  legal  matters  that  did  not  involve 
litigation.  Describe  the  nature  of  your  participation  in  this  question,  please  omit  any 
information  protected  by  the  attorney-client  privilege  (unless  the  privilege  has  been  waived). 

a.         Counsel  to  the  Committee  on  Legal  Ethics  of  The  West  Virginia  State  Bar  — 
1976  -1977 

During  the  period  from  early  1976  until  the  summer  of  1977,  while  in 
private  practice  in  Charleston,  I  served  as  counsel  to  the  Committee  on  Legal 
Ethics  of  The  West  Virginia  State  Bar.  In  such  capacity,  I  worked  closely  with  the 
Committee  Chairman,  attorney  John  O.  Kizer  of  Kay,  Casto.  Chaney,  Love  & 
Wise  in  Charleston,  in  handling  the  business  of  the  Committee  with  respect  to 
attorney  discipline  in  West  Virginia. 

My  work  for  the  Committee  included  evaluation  of  complaints,  advice  on 
decisions  to  prefer  charges  or  dismiss  complaints,  investigations  of  charges  and 
complaints,  preparation  for  and  handling  of  evidentiary  hearings,  filing  complaints 
and  charges  in  the  Supreme  Court  of  Appeals  of  West  Virginia,  and  representation 
of  the  Committee  in  the  Supreme  Court. 

Some  reported  decisions  on  complaints  litigated  include: 

Committee  on  Legal  Ethics  v.  Mullins.  226  S.E.2d  427  (W.  Va. 
1976); 
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Committee  on  Legal  Ethics  v.  Daniel.  235  S.E.Zd  369  (W.  Va. 
1977);  and 

Committee  on  Legal  Ethics  v.  Pence.  240  S.E.2d  668  (W.  Va. 
1977). 

b.  The  West  Virginia  State  Bar  —  1981-1987 

During  the  period  from  1981  through  1987,  I  served  in  two  significant 
capacities  with  The  West  Virginia  State  Bar.  First,  I  was  a  member  of  the  State 
Bar's  Board  of  Governors  during  1981-1984,  Second,  I  served  as  a  member  of  the 
State  Bar's  Committee  on  Legal  Ethics  from  1984  through  1987.  Fellow  members 
of  the  Board  of  Governors  included  Dan  O.  Callaghan,  John  E.  Busch  and  David 
Burton.  Fellow  members  of  the  Committee  on  Legal  Ethics  included  Arthur  M. 
Recht,  Howard  M.  Persinger,  Jr   and  Forest  J.  Bowman. 

During  1986-87,  I  served  as  Vice-Chair  of  the  Ethics  Committee,  and  as 
Chair  of  its  Investigative  Panel.  As  such,  I  supervised  the  review,  investigation 
and  handling  of  all  complaints  lodged  with  the  Committee.  The  Investigative  Panel 
then  took  appropriate  actions  such  as  dismissal,  filing  of  formal  charges,  or  some 
related  disposition,  with  respect  to  each  complaint. 

c.  Judicial  Investigation  Commission  of  West  -Virginia  —  1990-1994 

Beginning  in  1990,  I  served  four  years  as  one  of  two  attorney  members  of 
the  Judicial  Investigation  Commission  of  West  Virginia.  This  Commission  acted 
as  the  investigative  body  handling  complaints  involving  members  of  the  West 
Virginia  judiciary,  and  also  provided  advice  and  opinions  to  judges  on  issues 
arising  under  the  Code  of  Judicial  Conduct. 

During  my  service  on  the  Commission,  counsel  for  the  Commission  was 
Charles  "Skip"  Garten  of  Charleston.  Chairmen  of  the  Commission  included 
former  Circuit  Judge  Jack  Stevens  of  Hamlin,  West  Virginia  and  Circuit  Judge 
Fred  L.  Fox  II  of  Fairmont,  West  Virginia. 
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Mediation  Activities 


Since  1996,  I  have  served  as  court-appointed  Mediator  in  major 
environmental  litigation  in  the  Hancock  County.  West  Virginia  Circuit  Court  (the 
"National  Steel/CNA  Mediation").  I  was  sought  out  and  selected  as  Mediator  by 
the  parties  and  their  counsel,  with  my  selection  being  approved  by  Circuit  Judge 
Ronald  E.  Wilson  of  New  Cumberland,  West  Virginia. 

In  the  underlying  litigation.  National  Steel  Company  is  the  primary  plaintiff, 
and  has  sued  approximately  twenty  major  insurance  companies  This  litigation 
relates  to  insurance  coverage  disputes  with  respect  to  approximately  forty-eight 
facilities  of  National  Steel  and  its  related  companies  in  sixteen  states.  Related 
litigation  was  initiated  in  state  court  m  Delaware,  and  the  Delaware  Court  referred 
its  litigation  to  the  West  Virginia  Mediation. 

The  National  Steel/CNA  Mediation  was  protracted  and  difficult.  It  also  was 
very  successful,  as  all  disputes  have  been  resolved. 

PRINCIPAL  COUNSEL  ARE  IDENTIFIED  BELOW: 


Ronald  J.  Werhnyak 
Senior  Counsel 
National  Steel  Corporation 
4100  Edison  Lakes  Parkway 
Mishawaka,  IN  46545-3440 
(219)  273-7601 


Carl  N   Frankovitch 
Frankovitch  &  Anetakis 
337  Penco  Road 
Weirton,  WV  26062 
(304)  723-4400 


David  B.  Hird 

(202)682-7175 

Adam  P.  Strochak 

(202)  682-7001 

Weil.  Gotshal  &  Manges 

1615  L  Street,  N.W.,  Suite  700 

Washington,  DC  20036 


Lee  A.  Rosengard 
(215)564-8032 
Stephen  C.  Baker 
(215)  564-8069 
Stradley,  Ronon,  Stevens 

&Young 
2600  One  Commerce  Square 
Philadelphia,  PA  19103-7098 
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Scott  L   Winkleman 

Crowell  &  Moring 

1001  Pennsylvania  Avenue.  N.W. 

Washington,  DC  20004-2595 

(202)  624-2500 


Martin  R.  Baach 
Baach  Robinson  &  Lewis 
One  Thomas  Circle,  N.W. 
Washington,  DC  20005-5802 
(202) 833-8900 


Michele  Grinberg 
Flaherty,  Sensabaugh 

&  Bonasso 
P.O.  Box  3843 
Charleston,  WV  25338-3834 
(304)  345-0200 


Robert  B.  Baker 

Caron,  McCormick,  Gordon 

&  Constants 
30  North  LaSalle  Street 
Chicago,  IL  60602 
(312)629-2000 


Robert  F.  Walsh 
Melito  &  Adolfsen 
233  Broadway,  28th  Floor 
New  York,  NY  10279 
(212)238-8900 


Brian  J.  Coyle 

Cozen  &  O'Connor 

One  Newark  Center,  Suite  1900 

Newark,  NJ  07102 

(201)286-1270 


James  J.  Jennings 

Rivkin,  Radler  &  Kremer 

EAB  Plaza 

Uniondale,  NY  11556-0111 

(516)357-3000 


Jo  Ann  Burk 

Cuyler  Burk 

Parsippany  Corporate  Center 

4  Century  Drive 

Parsippany,  NJ  07054-4664 

(201)734-3200 


Scott  M.  Seaman 
Bates  Meckler  Bulger 

&  Tilson 
8200  Sears  Tower 
233  Wacker 
Chicago,  IL  60606 
(312)474-7900 


James  M.  Dennis 
Sheft,  Golub  &  Kamlet 
909  Third  Avenue 
New  York,  NY  10022 
(212)688-7788 


I  have  a  continuing  interest  in  alternative  dispute  resolution  processes  and 
issues,  and  recently  completed  formal  Mediation  Training  at  Duke  University 
(February  1998). 
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e.  College  of  Law.  West  Virginia  University 

I  presently  serve  on  the  Visiting  Committee  of  the  College  of  Law  of  West 
Virginia  University.  I  have  a  deep  and  abiding  loyalty  to  West  Virginia  University, 
and  have  always  supported  the  University  and  its  College  of  Law 

The  Chair  of  the  Visiting  Committee  is  Judge  Joseph  Robert  Goodwin, 
Charleston,  West  Virginia.   The  Dean  of  the  College  of  Law  is  John  B.  Fisher. 


IL   FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 


1 .  List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income  arrangements, 

stock,  options,  uncompleted  contracts  and  other  future  benefits  which  you  expect  to  derive  from 
previous  business  relationships,  professional  services,  firm  memberships,  former  employers,  clients, 
or  customers.  Please  describe  the  arrangements  you  have  made  to  be  compensated  in  the  future  for 
any  financial  or  business  interest. 

I  expect  no  income  from  deferred  income  arrangements,  stock  options,  uncompleted 
contracts  or  any  other  future  benefits  from  previous  business  relationships,  professional 
services,  firm  memberships,  former  employees,  clients  or  customers 

Our  law  firm.  King  Allen  Guthrie  &  McHugh,  has  a  buy-out  provision  for  a 
withdrawing  partner.  Pursuant  thereto,  the  withdrawing  partner  is  compensated  by 
payment  of  a  fixed  sum,  plus  his  or  her  capital  account,  plus  his  or  her  share  of  the  firm's 
net  income  to  the  date  of  withdrawal.  The  fixed  sum  is  calculated  on  the  basis  of  the 
withdrawing  partner's  units  of  participation  (percentage)  for  a  period  of  tiie  firm's  expected 
net  income,  based  on  the  firm's  Annual  Budget. 

As  of  the  end  of  1997,  the  value  of  my  capital  account  at  the  firm  was 
approximately  $61 ,000.  Based  upon  my  1998  percentage  ownership  of  the  firm,  the  value 
of  the  buy-out  provision  is  approximately  $33,000.  Upon  my  departure  from  the  firm,  I 
would  receive  payment  of  that  sum,  plus  payment  of  my  capital  account,  plus  payment  of 
my  share  of  the  firm's  1998  net  income  to  the  date  of  withdrawal. 
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Explain  how  you  will  resolve  any  potential  contlict  of  Interest,  Including  the  procedure  you  will 
follow  In  determining  these  areas  of  concern.  Identify  the  categories  of  litigation  and  financial 
arrangements  that  are  likely  to  present  potential  conflicts-of-lnterest  during  your  initial  service 
in  the  position  to  which  you  have  been  nominated. 

All  potential  conflicts  of  interest  will  be  fully  identified.  Appropriate  recusal  steps 
will  be  taken  in  accordance  with  the  Code  of  Judicial  Conduct  and  any  applicable  rules, 
statutes  or  opinions. 

In  particular,  all  ongoing  clients  of  our  law  firm  will  pose  potential  conflict  issues 
in  the  event  matters  involved  in  our  representations  should  come  before  the  Court.  Other 
matters,  such  as  stockholder  status  in  public  companies  and  representation  of  parties  by 
former  law  partners,  must  be  carefully  monitored  to  identify  potential  conflicts  and  issues 
of  inappropriate  appearance.  All  applicable  provisions  of  the  Code  of  Judicial  Conduct 
will  be  adhered  to,  and  the  provisions  of  28  U.S.  C.  §  455  and  any  related  statutory  and 
ethical  rules  and  regulations  will  be  complied  with. 


Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside  employment,  with  or 
without  compensation,  during  your  service  with  the  court?  if  so,  explain. 

No. 


List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding  your 
nomination  and  for  the  current  calendar  year,  including  all  salaries,  fees,  dividends,  interest, 
gifts,  rents,  royalties,  patents,  honoraria,  and  other  items  exceeding  $500  or  more  (If  you  prefer 
to  do  so,  copies  of  the  financial  disclosure  report,  requireo  by  the  Ethics  m  Government  Act 
of  1978,  may  be  substituted  here.) 

See  attached  Financial  Disclosure  Report.   Senate  Response  (Public)  Exhibit  20. 


5.  Please  complete  the  attached  financial  net  worth  statement  In  detail  (Add  schedules  as  called 

for). 

The  Financial  Statements  of  Robert  Bruce  King,  Julia  D.  King  (spouse),  Robert 
Bruce  King,  Jr.  (son)  and  William  Bryan  King  11  (son)  are  submitted  herewith  as  Senate 
Response  (Public)  Exhibits  21-A,  21-B.  21-C  and  21-D. 


57 


84 


Response  of  Robert  Bnice  King  to 
Questionnaire  for  Judicial  Nominees 
United  States  Senate 
(Public) 
July  3.  1998 


Have  you  held  a  position  or  played  a  role  in  a  political  campaign?  If  so,  please  identify  the 
particulars  of  the  campaign,  including  the  candidate,  dates  of  the  campaign,  your  title  and 
responsibilities. 

a.  In  1976  and  1988,  I  was  a  candidate  for  Delegate  to  the  Democratic 
National  Convention.  I  was  defeated  on  both  occasions.   No  expenditures. 

b.  I  have  served  as  Counsel  to  certain  political  committees; 

(1)  1981  -  1982  -  Counsel.  Friends  of  Senator  Robert  C.  Byrd 

(2)  1983  -  1984  -  Counsel,  Committee  to  Elect  Senator  Rockefeller 

(3)  1983  -  1984  -  Counsel  to  the  West  Virginia  Democratic  Party 

I  served  as  Counsel  to  the  West  Virginia  Democratic  Party  during  the  tenure 
of  State  Chair  Joseph  Robert  Goodwin.  In  the  spring  of  1984,  1  initiated  an 
injunction  proceeding  in  the  Circuit  Court  of  Kanawha  County  on  behalf  of  the 
State  Party  in  connection  with  the  national  convention  delegate  selection 
procedures.  This  litigation  (Civil  Action  No.  84-C-1493)  was  brought  against 
West  Virginia  Secretary  of  State  A.  James  Manchin,  and  was  heard  by  then  Circuit 
Judge  Robert  K.  Smith.  On  April  5,  1984,  an  Injunction  Order  was  entered  against 
Secretary  Manchin  on  behalf  of  the  Democratic  Party  of  West  Virginia. 

c.  In  1982, 1  served  as  Finance  Chairman  for  the  John  Slack  for  State  Senate 
Committee. 
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III.   GENERAL  (PUBLIC) 


An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code  of 
Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in  serving  the  disadvantaged."  Describe 
what  you  have  done  to  fulfill  these  responsibilities,  listing  specific  instances  and  the  amount 
of  time  devoted  to  each. 

Over  the  years,  my  firm  and  I  have  devoted  substantial  time  and  effort  to  pro  bono 
legal  services,  particularly  in  instances  where  our  background  and  experience  have 
rendered  our  legal  services  worthwhile.  For  example,  in  1970,  while  practicing  law  with 
a  small  firm  in  rural  Greenbrier  County,  1  represented  Carolyn  Acton,  a  female  federal 
prisoner  at  the  Federal  Reformatory  for  Women,  in  Alderson,  West  Virginia.  Ms.  Acton 
was  involved  in  a  dispute  with  the  State  of  West  Virginia  and  private  foster  parents 
concerning  permanent  custody  of  Ms.  Acton's  infant  daughter,  who  had  been  born  in  the 
Alderson  prison.  I  litigated  this  dispute  for  Ms.  Acton,  on  a  pro  bono  basis,  through  the 
Supreme  Court  of  Appeals  of  West  Virginia.  In  State  ex  rel.  Acton  v.  Flowers.  174 
S.E.2d  742  (W.  Va.  1970),  the  Supreme  Court  ruled  that  Ms.  Acton  was  lawfully  entitled 
to  permanent  custody  of  her  daughter. 

In  addition,  over  the  years  I  have  represented,  on  a  pro  bono  basis,  several  besieged 
lawyers  -  members  of  The  West  Virginia  State  Bar  -  in  matters  relating  to  issues  of 
professional  discipline.  By  way  of  example,  I  represented  the  now  deceased  Wyoming 
County  Prosecuting  Attorney,  Paul  R.  Goode,  in  the  late  1980s  and  early  1990s  on  federal 
tax  charges  and  in  various  professional  discipline  proceedings.  At  that  time,  Mr.  Goode 
was  suffering  serious  health  problems  and  financial  difficulties,  and  my  representation  of 
him,  involving  hundreds  of  hours  of  legal  work,  was  entirely  on  a  pro  bono  basis.  These 
services  included  various  protracted  ethics  proceedings  and  a  criminal  jury  trial  before 
federal  Judge  Elizabeth  V.  Hallanan  in  Beckley. 

As  another  example  of  pro  bono  service,  in  1985  I  represented  Circuit  Judge  Elmer 
Strickler  of  Nicholas  County,  West  Virginia,  in  connection  with  attacks  made  upon  him 
by  attorney  Michael  Farber.  This  representation  included  argument  on  behalf  of  Judge 
Strickler  in  the  Supreme  Court  of  Appeals  of  West  Virginia.  Farber  v.  Strickler.  332 
S.E.2d  629  (W.  Va.  1985).  see  alsQ  Committee  on  Legal  Ethics  v.  Farber.  408  S.E.2d  274 
(W.  Va.  1991). 
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Our  firm  presently  represents,  on  a  pro  bono  basis.  The  West  Virginia  State  Bar 
and  its  Committee  on  Unlawful  Practice  in  federal  court  litigation  initiated  by  Allstate 
Insurance  Company  against  the  State  Bar  and  the  Committee  (Civil  Action  No.  2:97-1056. 
(S.D.  W.  Va.).  I  have  handled  this  litigation  personally,  primarily  assisted  by  my  partner 
Pamela  L.  Kandzari.  On  March  28,  1998.  at  the  State  Bar's  1998  Annual  Meeting, 
Ms.  Kandzari  and  I  were  each  awarded  a  Certificate  of  Merit  by  the  State  Bar  for  our  pro 
bono  legal  work  on  its  behalf  in  this  litigation. 

The  Allstate  Complaint  was  dismissed  by  Chief  Judge  Haden  on  March  20,  1998 
(1998  WL  139519),  on  the  basis  of  the  Motion  to  Dismiss  and  supporting  memoranda 
submitted  by  us.  An  appeal  is  presently  pending  by  Allstate  in  the  Fourth  Circuit  Court 
of  Appeals  (Appeal  No.  98-1537). 

Furthermore,  throughout  my  legal  career,  I  have  always  readily  accepted  court 
appointments,  in  both  the  state  and  federal  courts,  to  defend  and  represent  indigent 
criminal  defendants.  In  addition,  our  law  firm  has  also  always  encouraged  acceptance  of 
such  appointments  by  its  members  and  associates,  and  we  continue  to  do  so.  The  firm  also 
accepts  other  pro  bono  matters  and  supports  legal  aid  efforts. 


The  American  Bar  Association's  Commentary  of  its  Code  of  Judicial  Conduct  states  that  it  is 
inappropriate  for  a  judge  to  hold  membership  in  any  organization  that  invidiously  discriminates 
on  the  basis  of  race,  sex,  or  religion.  Do  you  currently  belong,  or  have  you  belonged,  to  any 
organization  which  discriminates  -  through  either  formal  membership  requirements  or  the 
practical  implementation  of  membership  policies?  If  so,  list,  with  dates  of  membership.  What 
you  have  done  to  try  to  change  these  policies? 

I  do  not  belong  to  any  discriminatory  organizations.   Furthermore,  I  will  not  in  the 
future  hold  membership  in  any  such  organizations. 

The  following  is  provided  in  more  specific  response  to  this  inquiry: 

a.  Kappa  Alpha  (1958  -  61)  —  While  attending  undergraduate  school  at  West  Virginia 

University,  I  belonged  to  the  social  fraternity  Kappa  Alpha  Order  (670  North  High  Street. 
Morgantown,  West  Virginia).  This  fraternity  was  all-white  and  all-male.  1  have  not  been 
affiliated  with  Kappa  Alpha  since  1%1,  although  I  visited  the  fraternity  house  in 
Morgantown  a  few  times  in  the  early  1960s.  Since  Kappa  Alpha  was  a  sanctioned  entity 
on  the  campus  of  our  state  University,  it  could  not  maintain  discriminatory  membership 
policies.    There  were,  during  this  period,  primarily  for  historical  reasons,  very  few 

60 


87 


Response  of  Robert  Bruce  King  to 
Questionnaire  for  Judicial  Nominees 
United  States  Senate 
(Public) 
July  3.  1998 

minority  students  in  attendance  at  West  Virginia  University.  1  made  no  effort  to  alter  its 
policies. 

b.  Mountain  (1966  -  present)  —  In  1966,  while  attending  law  school,  I  was  inducted 
into  Mountain  (West  Virginia  University,  Morgantown.  West  Virginia).  Mountain  was 
an  all-male  honorary,  and  is  characterized  as  the  Ranking  Honorary  at  West  Virginia 
University.  Since  my  law  school  graduation  in  1968,  I  have  attended  two  or  three 
meetings  of  Mountain  Alumni.  Mountain  now  includes  women  in  its  membership,  and  I 
understand  that  it  has  done  so  for  approximately  twenty  years.  I  made  no  effort  to  alter 
its  policies. 

c.  Berry  Hills  Country  Club  (1975  -  77;  1982  -  present)  —  I  have  been  a  member  of 
Berry  Hills  Country  Club  (#1  Berry  Hills  Drive,  Charleston,  West  Virginia)  during  two 
separate  periods.  First,  I  belonged  to  Berry  Hills  from  1975  until  1977,  when  I  resigned 
for  economic  and  family  reasons.  Second.  I  have  now  been  a  member  of  Berry  Hills  since 
1982.  I  understand  that  Berry  Hills  in  the  past  maintained  a  different  class  of  membership 
(associate,  nonvoting)  for  its  female  members.  It  also  restricted  golf  course  tee-times  for 
women  on  Saturday  and  holiday  mornings,  and  for  men  on  Tuesdays  of  each  week.  I  am 
advised  that  the  associate  (non-voting)  membership  classification  for  women  members  was 
abolished  in  1989,  and  that  all  tee-time  restrictions  were  abolished  three  or  four  years  ago. 
Berry  Hills  presently  has  several  members  who  are  members  of  minority  groups,  and  it  has 
no  other  membership  restrictions  on  the  bases  enumerated  in  this  inquiry.  I  have  never 
been  involved  in  any  aspect  of  management  or  the  development  of  policies  at  Berry  Hills, 
and  I  have  never  been  an  officer.  Board  member  or  committee  member  at  Berry  Hills.  1 
have,  on  several  occasions,  spoken  with  the  former  club  President,  as  well  as  with  the 
Membership  Committee  Chair  (both  of  whom  were  members  of  the  Board),  on  the  need 
to  recruit  minorities  into  the  membership,  and  on  the  necessity  of  assuring  open  and  non- 
discriminating policies  at  Berry  Hills. 

d.  Edgewood  Country  Club  (1981  -  82)  —  I  belonged  to  Edgewood  Country  Club 
(1600  Edgewood  Drive,  Charleston,  West  Virginia)  for  a  brief  period  in  1981  and  1982. 
I  believe  that  Edgewood  had  restrictions  on  female  membership  and  facilities  use  similar 
to  those  described  above  with  respect  to  Berry  Hills.  As  such,  women  were  classified  as 
associate  (non-voting)  members,  and  the  golf  facilities  were  restricted  to  male  use  on 
Saturday  and  holiday  mornings.  I  resigned  from  Edgewood  in  1982.  1  understand  that 
Edgewood  has  several  minority  members,  and  I  also  understand  that  it  has  no  present 
membership  restrictions  on  the  bases  enumerated  in  this  inquiry.  As  a  country  club,  it  has 
a  long  history  in  Charleston,  and  it  may  have  had  other  membership  restrictions  in  the 
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past.  I  had  no  role  in  the  operation  or  management  of  Edgewood,  and  never  served  as  an 
officer.  Board  member  or  committee  member  of  that  entity.  I  made  no  effort  to  alter  any 
of  Edgewood's  policies. 

e.  Lions  Club  of  Charleston  (1976)  -  I  was  a  member  of  the  Lions  Club  of  Charleston 
(a  luncheon,  civic  and  charitable  organization)  for  a  period  of  time  in  approximately  1976. 
The  Lions  Club  was,  at  that  time,  an  all-male  organization  I  understand  that  this 
restriction  has  been  abolished.  I  resigned  from  the  Lions  Club  because  of  lack  of  interest 
and  lack  of  time.  I  had  no  involvement  in  the  management  or  operation  of  the  Lions  Club, 
and  I  made  no  effort  to  alter  any  of  its  policies. 

f.  Although  I  was  never  a  member  of  the  following,  I  utilized  their  golf  facilities: 

Morgantown  Country  Club,  Morgantown,  West  Virginia 

(1958-1961,  and  during  summers  of  1966  and  1967) 
The  Greenbrier,  White  Sulphur  Springs.  West  Virginia 

(intermittently  during  1961-1969) 
Greenbrier  Valley  Elks  Club,  Lewisburg,  West  Virginia 
(summer  of  1969) 
One  or  more  of  these  entities  may  have  had  restrictions  on  membership  on  some  of  the 
bases  enumerated  in  this  inquiry.   I  was  not  familiar  with  their  membership  policies  nor 
in  a  position  to  seek  to  alter  them. 

Other  than  the  foregoing,  the  response  to  this  inquiry  is  in  the  negative. 


Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for  nomination 
to  the  federal  courts?  If  so,  did  it  recommend  your  nomination?  Please  describe  your 
experience  in  the  entire  judicial  selection  process,  from  beginning  to  end  (including  the 
circumstances  which  led  to  your  nomination  and  interviews  in  which  you  participated). 

There  is  no  selection  commission. 

In  1992,  I  advised  Senator  Robert  C.  Byrd  and  Senator  John  D.  Rockefeller  IV  of 
my  interest  in  the  Fourth  Circuit  Court  of  Appeals.  Each  of  the  Senators  spoke  with  me 
in  this  regard.  Thereafter,  in  early  1993,  I  was  recommended  to  the  White  House  by 
Senator  Byrd  and  Senator  Rockefeller  for  a  vacant  position  on  the  Fourth  Circuit.  This 
position  continues  to  be  vacant. 
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In  early  1998,  Fourth  Circuit  Judge  K.  K.  Hall  of  West  Virginia  notified  President 
Clinton  that  he  would  assume  Senior  Status  on  February  24,  1998.  Thereafter,  Senator 
Byrd  and  Senator  Rockefeller  recoininended  my  appointment  to  the  vacancy  created  by 
Judge  Hall's  change  of  status. 

In  early  April  1998,  I  was  interviewed  with  respect  to  possible  appointment  by 
representatives  of  the  White  House  and  the  Department  of  Justice.  Thereafter,  in  May 
1998,  I  was  also  interviewed  by  representatives  of  the  Federal  Bureau  of  Investigations  and 
the  American  Bar  Association. 


Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee  discussed  with  you 
any  specific  case,  legal  issue  or  question  in  a  manner  that  could  reasonably  be  interpreted  as 
asking  how  you  would  rule  on  such  case,  issue  or  question?   If  so,  please  explain  fully. 

No. 


5.  Please  discuss  your  views  on  the  following  criticism  involving  "judicial  activism." 

The  role  of  the  Federal  Judiciary  within  the  Federal  government,  and  within  society 
generally,  has  become  the  subject  of  increasing  controversy  in  recent  years.  It  has  become  the 
target  of  both  popular  and  academic  criticism  that  alleges  that  the  judicial  branch  has  usurped 
many  of  the  prerogatives  of  other  branches  and  levels  of  government. 

Some  of  the  characterization  of  this  "judicial  activism"  have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than  grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a  vehicle  for  the 
imposition  of  far-reaching  orders  extending  to  broad  classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad  affirmative  duties  upon  governments  and 
society; 

d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional  requirements  such  as 
standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in  the  manner  of 
an  administrator  with  continuing  oversight  responsibilities. 
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My  view  of  judicial  activism  is  simple  --  I  am  opposed  to  it.  I  believe  strongly  in  the 
principles  of  our  Constitution  and  in  our  constitutional  system.  The  judicial  branch  must  strive 
to  be  cognizant  of  and  adhere  to  its  appropriate  constitutional  role,  and  must  always  be  respectful 
of  the  established  constitutional  roles  of  the  executive  and  legislative  branches  of  our  government. 
In  particular,  the  judiciary  should  always  resist  any  temptation  to  engage  in  any  form  of  judicial 
legislation.  The  specific  tendencies  described  above,  as  subparagraphs  5. a.  through  5.e.,  are,  in 
my  view,  examples  of  inappropriate  judicial  activism. 

Those  appointed  to  serve  as  judges  on  the  various  courts  of  appeal  shouid  always 
understand  and  apply  principles  of  stare  decisis  in  the  fulfillment  of  their  constitutional 
responsibilities.  In  my  view,  appeals  courts  and  appeals  court  judges  should  give  strict  adherence 
to  decisions  rendered  by  the  Supreme  Court  and  to  all  applicable  constitutional,  statutory  and 
judicial  authorities. 


July  3,  1998 
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DIRECTOR 


Federal  Bureau  of  Investigation 

United  States  Department  of  Justice 

Washington.  D.  C. 


September  27, 


Honorable  W.  Warren  Upton 
United  States  Attorney 
Southern  District  of  West  Virgi 
4006  United  States  Courthouse 
Charleston,  West  Virginia  25301 

Dear  Mr.  Upton: 

Special  Agent  in  Charge  MacLennan  has  advised 
me  of  the  splendid  manner  in  which  you  and  your  able  assistant, 
Mr.  Robert  B.  King,  have  aided  this  Bureau  in  the  fulfillment 
of  our  responsibilities.    Your  over-all  cooperation  and  com- 
plete willingness  to  be  of  assistance  to  us  are  indeed  gratifying. 

As  examples  of  recent  outstanding  successes  of 
you  and  Mr.  King,  I  have  in  mind  your  diligent,  thorough  prep- 
aration and  aggressive  presentation  of  the  cases  involving 
W.  Bernard  Smith,  et  al.  and  John  Anthony  Bruno,  et  al.    Your 
accomplishments  in  these  matters  should  be  a  source  of  definite' 
pride  to  both  of  you. 

We  in  the  FBI  wish  to  take  this  means  of  express- 
ing our  sincerest  appreciation  to  each  of  you. 


Sincerely  yours, 

0\    ^^si 
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OmCt  OF  TB«  Dl«ieTO« 


UNITED  STATES   DEPARTMENT  OF  JUSTICE 

FEDERAL  BUREAU  OF  INVESTIGATION 

VAtBINCTON.  D.C.    iSUS 

March  8,  1973 


Honorable  John  A.  Field,  III 

United  States  Attorney 

U.  S.  Courthouse 

500  Quarrier  Street 

Charleston,  West  Virginia  25301 

Dear  Mr.  Field: 

Special  Agent  in  Charge  MacLennan  has  advised  me  of 
the  exemplary  efforts  of  the  personnel  of  your  office,  partic- 
ularly those  of  Assistant  United  States  Attorney  Robert  B.  King, 
in  connection  with  the  prosecution  of  the  case  involving 
Paul  Nathaniel  Hankish,  and  others.   The  results  achieved  are 
indicative  of  your  professionalism  and  that  of  your  staff.   On 
behalf  of  my  associates  and  myself,  please  accept  congratula- 
tions on  a  job  well  done. 


;ereiy  yours , 

L.  Patrick  Gra^,  Iir 
Acting  Director 
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UNITED   STATES   DEPARTMENT  OF  JUSTICE 

FEDERAL  BUREAU  OF  INVESTIGATION 

VASBINCTON.  D.C.    JOSIS 

August  28,  1973 
PERSONAL 


Honorable  Robert  B.  King 
Assistant  United  States  Attorney 
4006  Federal  Building 
500  Quarrier  Street 
Charleston,  West  Virginia  25301 

Dear  Mr.  King: 

I  wish  to  extend  my  congratulations  to  you  along 
with  those  of  my  associates  for  your  outstanding  efforts  and 
assistance  which  resulted  in  the  successful  prosecution 
and  conviction  of  Claude  Weldon  Truslow,  Bernard  Lee  Brumfield 
and  George  Thomas  Davidson,  Jr.,  who  were  charged  with  con- 
spiracy and  obstruction  of  justice. 

The  professional  manner  in  which  you  overcame  the 
difficulties  presented  throughout  this  trial  is  indicative 
of  your  desire  to  enhance  the  best  traditions  of  your  office 
and  law  enforcement  in  general. 

We  in  the  FBI  wish  to  express  our  thanks  and 
gratitude  for  a  job  well  done. 


Sincerely  yours 


Clarence  M.  Kelley 
Director 
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UNITED   STATES   DEPARTMENT  OF  JUSTICE 
FEDERAL  BUREAU  OF   INVESTIGATION 

WASMl.vr.10N.  D.C.  }OSJS 


November  28,  1979 
PERSONAL 


Honorable  Robert  B.  King 

United  States  Attorney 

Southern  District  of  West  Virginia 

Post  Office  Box  3234 

Charleston,  West  Virginia  25332 

Dear  Mr.  King: 

I  join  my  associates  in  Pittsburgh  in  thanking 
you  for  your  all-out  effort  in  the  prosecution  of  J.  'Richard 
Barber  for  violation  of  the  Hobbs  Act.   Your  expert  legal 
guidance  and  prosecutive  direction,  your  untiring  efforts 
in  preparing  for  the  trial,  including  giving  selflessly 
of  your  own  time,  and  your  professional  skills  were  in  a 
large  measure  responsible  for  the  success  achieved  in  this 
case. 

My  associates  and  I  appreciate  your  wholehearted 
endeavors  in  this  matter  and  extend  congratulations  on  a 
job  well  done. 


Sincerely  yours, 


CkXILa.^  t^  Co^£^^ 


William  H.  Webster 
Director 
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Parsoonel  Operations  Section  April  6,    1973 

Oepartamt  of  Justice 

John  A.  PUld,   III 
United  States  Attorney 
I  Southern  District  of  West  Virginia 

Charleston*  West  Virginia 

RecoeBendatlon  for  Outstanding  Perfomance  Rating 

I  noainate  and  recoaaend  Robert  B.  King,  Aaslstant  United  States 
Attorney  for  the  Southern  District  of  West  Virginia,   for  an  outstanding 
perfonunce  rating.     Mr.  King  has  been  an  Assistant  U.  S.  Attorney  in  this 
office  since  Hay  4,    1970,  and,    in  ay  opinion,  has  aade  noteworthy  and 
significant  contributions   to  this  office  and  to  the  public  in  the  orderly 
adalnlstratlon  of  Justice. 

Because   the  staff  in  this  office  is   Halted,    it  is  difficult  to 
delineate  specific  duties   that  fall  under  this  assistant's  Jurisdiction. 
Suffice  it   to  say,  Mr.  King  Is  responsible  for  a  predoainance  of  the  crlainal 
work  in  the  Southern  District  of  West  Virginia   including  all  divisions   thereof. 
Likewise,  Mr.  King  shares  the  responsibility  with  other  assistants   in  the 
general  civil   litigations  handled  by  this  office.     He   is  also  responsible  for 
advising  and  counselling  agents  of   the  different   investigative  bodies  end  with 
handling  of  routitie  grand  Juries  as  well  as   Investigative  grand  Juries. 

Throughout  his   tiiree  years  as  an  Assistant  U.   S.  Attorney,  Mr.  King 
has   repeatedly  shown  thst  he   is  a  dedicated  professional.      It   is  difficult  to 
highlight  any  single  achieveaent  which  qualifiea  hla  for  an  outstanding  per- 
foraance  recoeoendation  but  rather  it  is  the  totality  of  bis  work  that  is 
significant.     Through  Mr.  King's   initiative  and  guidance,   significant  convictions 
have  been  obtained  in  the  following  areas  and  specific  cases: 

Stolen  Property 

This  assistant  has  participsted  in  a  aultltude  of  crlainal 
prosecutions   arising  out  of  a  stolen  property  ring  headed  by  organised  crime 
figure,   Paul  N.  Ranklsh.     This   individual  has  avoided  prosecution  by  various 
aeans   for  a  nuaber  of  years,  but,    through  the  tenacious  efforts  of  Mr.  King, 
he  was  convicted   in  the  United  States  District  Court   in  the  Southern  District 
of  West  Virginia  on  three  counts  dealing  with  the  tranaportatlon  in  interstste 
coHMerce  of  stolen  property.     Mr.  King's  value  to  this  office  is  further  enhanced 
by  his  sbillty  to  "turn  sround"  convicted  defendants  and  aake  thea  responsible, 
credible  govcmaent  witnesses.     This  ability  as   it  related  to  two  convicted 
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dafcndanta  (John  AnChoay  Bruno  and  Jackla  Longfellow)  was  rcaponalble  for 
tha  conviction  of  Hanklah.     Alao  Involvad   In  thia  atolen  property  ring  was 
ena,  Leo  J.  Calandroa,  an  allegedly  responalble  and  well  reapected  buaiaeaa> 
■an  froa  Point  Pleatsant,  Waat  Virginia,  who,  after  being  convicted  at  a  flrat 
trial  after  proclalalag  bia   innocence,   aubaequently  entered  plena  of  gullCy 
on  two  other  chargea.     Mr.  King's   ability  to  foreaee  and  predict  areaa  of 
defense  enabeled  hia  to  avoid  aucceaaful  actiona  by  the  defendanta  and  their 
counael  in  all  these  casea. 

Hr.  King,  for  bis  perforaanee  In  the  Hankish  case,  has  been  praised 
by  Acting  Director  L.  Patrick  Cray  of  the  Federal  Bureau  of  Investigation,  a 
copy  of  which  letter  is  attached  hereto. 

Public  Corrtiptlon 

0.  8.  V.  Boon  Brown 

In  on*  of  the  aost  significant  prosecutions  und*rtak*n  by  this 
offlc*  In  recent  years,  Mr.  King  participated  in  and  aianaged  the  trial  of 
Bonn  Brown,   fonaer  aaaociate  of  Ix-Govemor  W.  W.   Barron  of  Weat  Virginia 
for  Jury  bribery.     The  Jury  bribery  occurred  in  connection  with  the  1968 
bribery-conspiracy  case  involving  Brown,   foraer  Governor  Barron  and  other 
Stat*  of  West  Virginia  ptAlic  officials.     In  a  case  in  which  the  general 
consensus  in  this  State  waa  that  no  conviction  could  be  had,  Mr.  King  dis- 
played the  keenness  of  insights  in  trial  tactics  snd  strategy  in  securing 
the  conviction  of  this  individual.     Again  his  expertise   in  handling  the 
direct  exaaioation  of  fomer  Governor  Barron  in  his   testiaony  against  his 
foraer  aaaociate  proved  of  inestiaable  twrth   in  the  final  result. 

n.  S.  V.  Anderson,  et  al. 

Mr.  King  and  foraer  U.  S.  Attorney,  W.  Warren  Dpton,  achieved 
the  lapoeslble  with  the  successful  prosecution  of  five  individuals  froa 
Logan  County,  Vest  Vlrginls,  with  conspiracy  to  violate  the  civil  rights 
of  the  voters  of  Logan  County  by  stuffing  ballot  boxes.     In  dolag  this,  Mr. 
King  snd  Mr.  Dpton  ware  sbl*  to  convict  a  State  Senator,   two  cl«rka  of 
court  snd  a  Sheriff  and  two  of  their  political  allies.     As  a  rosult  of  this 
activity  the  Senator  was  reaoved  froa  his  seat  in  the  West  Virginis  State 
Senate.     The  preparation  and  atrategy  in  this  three  end  one-half  w**ks  trial 
were  novel,   innovative  and  obvioualy  successful. 

Distribution  of  Controlled  Substancea 

Mr.  King  succAssfully  prosecuted  the  first  cases  tried  in  this 
district  for  violation  of  the  newly  enacted  Controlled  Substancea  Act,  21  D. 
S.C.,  Section  841,  et  seq.     It  is  well  settled  that  defenae  counsel  are  at 
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th.lr  bMt  to  d«£.ndln«  fT,ot>M  aec^ed  of  violating  drug  U^  "*  "^.^ 
Kins.  dUpUytng  .  high  <•,«•  «»«  prof*«.too«ll«.  •-"•••'""r  P"«««»«^ 
four  c«s*s  of  thU  typ«  is  the  Southtn  Dlatrlct  of  ««»t  Vlrglala. 

For  his  liork  In  thU  axM.  ho  hoo  boon  co^llMntod  en  tho 
rocord  by  the  prosldiag  judgo. 

Appoolo 

S<ifflco  It  to  ««y  for  ovory  crlalnol  conviction  on  oppool 
follows.     Robert  King  hss  a  perfect  record  of  efflr»enee. 

Conorel 

During  the  pest  yeer  Robert  King  has  worked  nights  aad  woekoais 

to  ■alntaln  n.u  high  lewl  of  schleve^nt  and  baa   loot  annual  Usve  «•  ■ 
result  of  thla  o^ieatLen.     In  addition  to  these  cases  Mentioned,  •»•  ''•^**r,, 
■any  additional  erl»x..i.  j^ry  trUU  e»d  the  proparatlon  and  research  or  etiii 
others.     Ha  also  had  under  tn-  tutelage  and  guidance  ti*o  new  assistants  «d»o 
bad  no  previous  experleace  and  he  -^Hmd  tbea  Intn  IJo*  *Bd  •tfeg%S-y  trial 
Xawyars.     He  was  credited  with  an  ezeeas  w  1500  Uours  of  court  rolatod  t-*"* 

In  addition  to  this,  Mr.  King  has  been  involved  In  ordiaa>^ 
day  to  day  bedlaa  associated  with  being  an  Asilstaot  U.  S.  Attomay  in  ^' 
small  but  active  office;  and,   in  vy  opinion,  has  perforaod  hie  duties  II^  "B 
outstanding  faahlon.     In  ay  contact  with  the  judgea  before  idiea  we  practi" 
I  have  been  advised  dtet  Mr.  King  Is  hold  by  tfaea  In  their  bl|^eet  aetoon 
end  while  sll  the  esolstants  In  ay  office  are  respected  end  well  liked,  all 
of  the  judges  feel  that  Bob  Is  the  aoet  outstanding. 


In  aany  offices  in  Che  Daited  States  Attorneys  ecross  (he 
country  which  ere  larger  than  this  one,  an  attorney  has  a  chance  to  spociellBo 
and  becoae  an  expert  Ib  e  given  area  of  endeavor,  however,  here  xt  r9^ulrea 
that  an  assistant  be  well  ecqoaiatod  wltk  every  erva  of  Che  lew.     la  this 
■obort  B.  King  Is  a  perfectlonisC.     Me  strives  to  aelntaia  his  profoesiMwl 
axpertlse  In  the  ever  changing  arena  of  crlalaal  law.    Be  baa  clearly  aad 
convincingly  deaonstratod  over  the  past  three  years  thst  ho  is  eaineatlT 
qualified  for  recognition  as  an  outstandlag  Aaslstant  United  Steles  ACtSCne^ 
by  the  Depertaent  of  Justice. 
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©fiirp  nf  tl|p  AllunTpy  (Smrral 

January  15,  1981 


Mr.  Robert  B.  King 
United  States  Attorney 
Charleston,  West  Virginia 

Dear  Bob: 

I  have  received  your  letter  of  January  5,  1981,  informing 
me  of  your  resignation  as  United  States  Attorney  for  the 
Southern  District  of  West  Virginia,  to  be  effective 
February  28,  1981. 

You  have  my  sincere  appreciation  for  the  outstanding 
service  which  you  have  provided  to  the  Department  of  Justice 
and  to  the  Nation.   I  particularly  appreciate  your  service 
on  the  Attorney  General's  Advisory  Committee  of  United 
States  Attorneys,  where  you  have  served  as  secretary  and 
as  vice-chairman,  and  your  support  of  the  Attorney  General's 
Advocacy  Institute. 

I  know  that  you  will  leave  the  United  States  Attorney's 
Office  with  great  pride  but  with  a  sense  of  regret  because 
of  the  tasks  and  challenges  of  that  position,  which  are 
as  great  as  any  in  the  field  of  law. 

Personally,  and  on  behalf  of  the  entire  Department  of 
Justice,  I  commend  you  for  your  performance  and  thank  you 
for  your  service.   I  wish  you  every  good  success  in  the 
future. 

With  kindest  personal  regards 

SinG«ely, 


Benjamin  R.  Civiletti 
Attorney  General 


Senate  Response  (Public)  Exhibit  1-F 
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ROBERT  BRUCE  KING 


July  3,  1998 
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HISTORY 

A  seventeen-man  committee  composed  of  Howard  W.  Ball, 
F.G.  Bannerot.  W.H.  Billings,  W.G.  Caperlon,  Jr.,  James  S.  Conley, 
Harry  C.  Davis,  William  M.  Drennen,  Frank  A.  Hardy,  Ruffner  R. 
Payne,  John  V.  Ray,  J.  Banks  Shepherd,  L.N.  Thomas,  O.W.  Van 
Pellen,  Ben  W.  Venable,  W.O.  Ziebold,  Philip  W.  Ziler  and  Charles 
E.  Hodges,  formed  the  Berry  Hills  Golf  Association  in  June,  1950. 
This  association  purchased  land  containing  over  400  acres  on  Middle 
Ridge  near  the  waters  of  Davis  Creek,  Lx)uden  District,  Kanawha 
County,   W.Va.      Out   of  the   wilderness   of  Middle   Ridge   was 
constructed  the  18  hole  golf  course  of  Berry  Hills  Country  Club  in 
1951  and  1952.    The  course  was  designed  by  William  P.  Gordon,  a 
well-known  golf  architect  from  Doylestown,  Pennsylvania.  It  was  first 
opened  for  play  on  June  10,  1952..4n  those  early  days  the  members 
spent  most  of  their  time  picking  up  roc^s  on  fairways  and  looking  for 
lost  balls  in  the  uncleared  rough,  but  the  natural  beauty  of  the  site 
made  the  effort  worthwhile. 

The  ground  floor  of  the  Club  House,  consisting  mostly  of 
locker  rooms,  was  constructed  in  1952.  The  main  floor  was 
completed  and  furnished  in  1956. 

The  swimming  pool  was  completed  and  opened  in  June,  1953. 
The  tennis  courts  were  ready  for  play  in  the  spring  of  1956. 

The  seventeen-man  committee  and  numerous  other  club 
members  and  their  wives  contributed  many  hours  of  time  and  effort  to 
the  planning,  organizing  and  construction  of  the  facilities  at  Berry 
Hills.  W.G.  Caperton,  Jr.  was  the  leader  of  this  team  of  volunteer 
workers  and  became  the  first  president  of  the  club.  This  book  is 
dedicated  to  these  men  and  women  for  their  tireless  efforts  in  helping 
to  make  Berry  Hills  one  of  the  finest  country  clubs  in  West  Virginia. 
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^*^-*^ W.n.Capcrlon  |r. 

^'53 R. r.  Randolph 

1954 lohnParlridgc 

'955 lewisTicrncy 

1956 J.  Banks  Shepherd 

1957 1 IX.  Davis 

1958 c  H.  Johnson 

1959 FrankA.  Thomas,  |r. 

19M> Charles  E.  Anderson 

19^1 llenryP.  Bulls 

19W R.  K.  Tallwl 

19W Williams.  Endres 

19*^4 KcllyE.  Reed 

1 9^5 CharlesM.  Slurm 

^"^^^ Ernes!  L  laughorn 

19<i7 lohnl.  Ray 

19f'» ErwIJ.  Olio 

1909-70-71-72-73-74 W.H.  Belcher 

^"^^^-^f* lamesA.  SloRden 

^''77 Williams.  Endres 

1970 E.A.D«ly 

1979 W.H.  Belcher 

19«»-»1 VinceM.  Palerno 

^9»2.... RolH!rl |.  Halonen 

^'"^-»* N.  Stanley  Eastman 

^^^^* OcnnisVogelsherger 

^90^^07 joe  B.  Holland 

19»8 lohnCipolelli 

19«9 R„lH,rl  I.  Bliss 

1990 leeO.  Hill 

1991 Davids.  Long 

^"^^^ Robert  N.  Hatch,  Jr. 

^'^'^^■'^^ Thomas C  Nacrcboul 

I'^'^^-OC, William C  PicUi 

'*^*^7 )„!,„  E.  p|„j^_|^ 
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BOARD  ov  (;ovi<:knok8 

OFFICERS  AND  COMMllTFES  1997 

Presidenl  (Golf  Comniiltcc) 
John  Plcsich 

Vice-President  (Pool  &  Tennis  Coinniitlec) 
Andrew  A.  Payne 

Treasurer 
MicliacI  Hedge 

Secrelary  (Long  Range  Planning  Committee) 
Mike  Frisk 

House  Comtnitlce 
David  Wallace 

Grounds  Committee 
Robert  Thaxton 

Social  Committee 
Kenneth  Dowen 

Stephen  Farmer 
Membership  Committee 

James  Darlsch 
Co-Chairman  Membership  Committee 

Goir  StalT 

Head  Golf  Professional Darry  Evans,  PGA 

Grounds 
Grounds  Snperintendenl... John  C.  Cummings,  CGCS 
Assistant  Grounds  Superiniendent...Kermit  Smith 
Clubhouse  Staff 

General  Manager Tim  Kirby 

Office  Manager Connie  Doardman 

Chef Jamison  Ugland.  CHC 

Maintenance Rick  Cummings 

(3) 
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BY-LAWS  , 

ARTICLE  I 

NAME 
Section  I .    This  associaliop,  i  corporation  organized  under  the  laws  of  the  Slate  of  West 
Virginia,  shall  be  known  as  BERRY  HILLS  COUNTRY  CLUB. 

ARTICLE  II 

GOVERNMENT 
Section  I.    The  government  and  management  of  this  club  shall  be  vested  in  a  Board  of 
Governors,  consisting  of  nine  (9)  members,  and  the  officers  and  committee  hereinafter  mentioned.  The 
officers  of  this  club  shall  be  a  President,  Vice  President,  Secretary  and  Treasurer. 

ARTICLE  III 

BOARD  OF  GOVERNORS 
Section  I .  Elections.  The  Board  of  Governors  of  this  club  shall  consist  of  nine  (9)  members 
and  shall  be  so  constituted  that  the  terms  of  three  (3)  of  its  members  shall  expire  each  year,  and  at  each 
annual  meeting  three  (3)  members  shall  be  elected  by  ballot  for  three  (3)  year  terms  to  fill  the  vacancies 
caused  by  the  expiration  of  the  terms  of  the  retiring  members.  At  such  election  each  member  present, 
in  person,  shall  vole  for  the  number  of  Governors  to  be  elected,  and  the  required  number  receiving  the 
highest  number  votes  shall  be  declared  elected.  The  members  in  any  meeting  may  remove  any  Board 
member  and  fill  ihc  vacancy,  but  any  vacancy  not  caused  by  such  removal  shall  be  filled  by  the  Board. 

Section  2.  Quorum.  A  majority  of  the  Board  shall  constitute  a  quorum,  and  an  affirmative 
vole  of  Ihc  majority  of  lliose  present  at  any  meeting  shall  be  necessary  to  the  adoption  of  any  resolution. 

Section  3.  Meetings.  Tliere  shall  be  a  regular  meeting  of  the  Board  of  Governors  held 
immediately  following  each  annual  members'  meeting,  at  the  same  place  and  at  such  oilier  limes  and 
places  in  Kanawha  County,  West  Virginia,  as  the  Board  may  from  time  to  lime  designate  by  resolution. 
Special  meetings  of  the  Board  of  Governors  may  be  called  by  the  President.  Vice  President,  any  three 
members  of  tlie  Board  of  Governors  or  by  the  Board  of  Governors.  Such  special  meetings  shall  be  held 
in  Kanawha  County,  West  Virginia,  and  notice  of  such  meetings  shall  be  mailed  to  each  director  at  his 
last  known  post  office  address  at  least  five  days  before  the  time  of  the  meeting.  Any  action  of  a  majority 
of  the  Board,  alihough  not  a  regularly  called  meeting,  and  the  record  thereof,  if  assented  to  in  writmg  by 
all  the  other  members  of  the  Board,  shall  always  be  as  valid  and  effective  in  all  respects  as  if  passed  by 
the  Board  in  regular  meeting  assembled.  No  notice  of  special  meeting  at  which  all  the  Board  members 
are  present  shall  be  required,  and  the  same  shall  constitute  a  legal  meeting. 

Section  4.  Record  of  Proceedings.  The  Board  of  Governors  shall  cause  a  record  of  their 
proceedings  to  be  kept  by  the  Secretary  of  the  club,  or  by  a  .Secretary  pro  tempore.  The  records  shall  be 
verified  by  the  signature  of  the  person  acting  as  Secretary  and  of  the  chairman  of  the  meeting. 

Section  5.  Vole  by  Interested  Board  Member.  No  member  of  the  Boanl  shall  vole  on  a 
question  in  which  he  is  interested  otherwise  than  as  a  member  of  the  club,  except  the  election  of  a 
President  or  other  officers  or  employees,  or  be  present  at  the  Board  while  the  same  is  being  considered; 
but  if  his  retirement  from  the  Board  in  such  case  reduced  the  number  present  below  a  quorum,  the 
question  may  nevertheless  be  decided  by  those  who  remain.  On  any  question  the  names  of  those  voting 
each  way  shall  be  entered  on  the  record  of  their  proceedings,  if  any  member  at  the  time  requires  it. 
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Section  6.  Books  of  Account.  The  Boaiil  of  Governors  shall  cause  regular  and  correct  books 
of  account  to  be  kept,  and  Tinancial  statements  to  be  submitted  to  each  annual  meeting  of  the  members. 

Section  7.  Bonds  of  OfTlccn,  Agents  and  Employees.  The  Board  of  Governors  may  at  any 
time  require  any  ofHcers,  agent  or  employee  of  the  club  to  enter  into  a  bond  for  the  faithful  performance 
of  his  duties  in  such  penally  and  with  such  surety  as  the  Board  may  deem  proper  and  pending  (he 
furnishing  of  such  bond,  any  such  officer,  agent  or  employee  shall  not  perform  any  of  the  duties  of  his 
office  or  position.  The  premiums  on  such  bonds  shall  be  paid  by  the  corporation. 

ARTICLE  IV 

OFFICERS  AND  THEIR  DUTIES 
Section  1.  Election.  As  soon  as  may  be  after  (he  election  of  each  Board  of  Governors,  the 
Board  shall  choose  one  of  its  own  body,  or  its  ex-officer  member,  as  President,  another  as  Vice  President, 
another  as  Secretary  and  another  as  Treasurer.  The  Board  of  Governors  may,  if  i(  deems  i(  advisable, 
select  one  member  to  serve  as  bo(h  Secreury  and  Treasurer.  The  Board  of  Governors  may  also  appoint 
an  Assi5tan(  Secretary  and  Assistant  Treasurer  and  such  other  officers,  agents  and  employees  of  (he  club 
as  (hey  may  deem  proper,  arnl  may  prescribe  the  duties  thereof  and  may  provide  compensation  therefore, 
except  that  the  President  and  Vice  President  shall  serve  wi(hout  compensation. 

Sec(ion  2 .  Duties.  The  President  shall  preside  at  all  meetings  of  the  members  of  this  club  and 
of  (he  Board  of  Governors.  He  shall  be  (he  chief  execudve  officer  of  (he  club  and  shall  have  general 
charge  of  die  business  of  the  club,  subject  to  tlie  direction  of  tlie  Board  of  Governors.  The  duties  of  (he 
President  shall  be  performed  by  the  Vice  President,  in  (he  absence  or  incapaci(y  (o  ac(  of  (he  former.  In 
(he  absence  or  incapaci(y  to  act  of  both  the  president  and  vice  piesident.  the  Board  of  Governors  shall 
appoint  one  of  (heir  own  number,  elec(ed  by  ihe  members  of  the  club,  to  perform 
the  duties  of  the  president  pro  tempore. 

The  Secretary  shall  Veep  the  minutes  of  the  Bnanl  of  Governors  and  also  (he  minu(es  of  the 
meetings  of  (lie  members  of  the  club.  He  shall  attend  to  the  giving  and  serving  of  all  notices  of  (he  club. 
He  shall  have  charge  of  such  books  and  papers  as  (he  Board  may  decide.  He  shall  a((end  to  such 
correspondence  as  may  Ik  assigned  to  him  and  perform  all  the  duties  incident  (n  his  office.  He  shall  keep 
a  record  of  all  members  of  (liis  club,  showing  their  places  of  residence,  and  the  date  tliey  became 
members,  and  such  record  shall  be  open  for  inspection  by  any  meml>er. 

The  duties  of  die  Assis(ant  Secretary,  if  die  Board  decides  to  have  such  an  officer,  shall  be  to 
act  as  assistant  to  the  secretary  to  perform  all  of  his  functions  and  diKies  in  his  absence. 

The  Treasurer  shall  have  charge  of  all  funds  and  securities  of  the  club  which  may  come  into 
his  hands,  and  shall  keep  full  and  accurate  account  of  all  moneys  received  and  paid  by  him  on  account 
of  (he  club.  The  du(ies  of  (he  Assistant  Treasurer  shall  be  to  act  as  an  Assistant  to  the  Treasurer,  and  to 
petfurni  all  of  his  functions  and  duties  in  his  absence,  except  as  res(ric(ed  by  (lie  Board  of  Governors. 

The  Presiden(,  Vice  President.  Secretary,  Assistant  Secretary.  Treasurer  and  Assistant 
Treasurer  shall,  in  general,  perform  the  duties  incident  to  their  offices,  and  any  oUier  duties  designated 
by  die  Board.  All  odier  officers,  agents  and  employees  shall  perform  such  duties  as  may  be  designated 
by  die  Board. 

ARTICLE  V 

COMMITTEES 

Section  I .  There  shall  be  a  House  Committee,  Gulf  Committee  and  Entertainment  Committee, 
and  such  oilier  committees  as  the  board  may  from  time  to  time  designate.  The  members  and  chairman 
of  all  committees  shall  be  appointed  by  die  President. 
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Seclion  2.  House  Commlllec.  Subject  to  the  supervision  and  control  of  llie  Board  of 
Govemore,  the  House  Commillee  shall  have  charge  of  the  Club  House  and  everything  pertaining  thereto, 
including  the  employment  and  supervision  of  employees,  the  purchase  of  articles  and  supplies,  and  (he 
making  and  enforcement  of  rules  and  regulations  governing  the  use  and  enjoyment  of  (he  Club  House  and 
grounds. 

Seclion  3.  Golf  Coinmiltee.  Subject  lo  the  supervision  and  conirol  of  (lie  Board  of 
Governors,  (he  Golf  Commidee  shall  have  charge  of  the  Golf  Links.  Club  House.  Grounds  and  everything 
pertaining  thereto,  including  (he  employment  and  supervision  of  employees,  the  purchase  of  articles  and 
supplies,  the  making  and  enforcement  of  lules  and  regulations  governing  the  use  of  (he  links,  and  (he 
managemen(  of  all  golf  (oumamen(s  and  matches. 

Seclion  4.  Social  Commillee.  Subject  lo  the  supervision  and  conirni  of  the  Board  of 
Governors,  the  Social  ConimiKee  shall  have  charge  of  all  dances  and  enteruinments  given  by  tlie 
association,  and  everything  pertaining  (here(o.  including  die  employmem  of  servams  in  connec(ion 
(herewith,  the  purchase  of  articles  and  supplies  and  the  adoption  of  reguladons  governing  the  same. 

Section  5.  Other  Committees.  The  diKies  of  any  newly  created  commidees  shall  be 
determined  by  (he  Board;  and  such  commiilees,  their  duties  and  membership,  shall  be  posted  on  the 
bulletin  board  within  thirty  (30)  days  after  (he  formation  thereof. 

Seclion  6.  Any  commillee  may.  from  lime  (o  tinte.  originate  proposals  for  permanent  change 
In  those  areas  of  club  property  widiin  (he  conimitiee's  responsibility  for  supervisory  conirol.  Such 
proposals,  witli  plans  (hereof,  and  committee  recommendations  tliereon.  shall  be  submitted  (o  the  Board 
of  Governors,  bul  no  permanent  change,  of  any  type  whatsoever,  shall  be  made  in  Ihe  club  buildings  or 
grounds  until  the  same  has  been  approved  and  authorized  by  the  Board  of  Governors. 

ARTICLE  VI 

MEMBERSHIP 
Section  I.  Classes.  Membership  shall  be  classed  as  Single.  Family.  Non-Rcsident.  Jimior 
Single,  Junior  Family.  Temporary  Mili(aiy.  Inacdve,  Corpora(e.  House  and  Re(ired.  The  number  of 
Single  and  Family  memberships  shall  no(  exceed  four  hundred  (400).  Members  in  (he  Associa(e  Class 
D  classiHcadon  of  membership  as  of  December  9.  1989,  shall  be  emided  a(  (heir  election,  lo  transfer  to 
anodier  classincaiion  of  membership  for  which  they  are  eligible  without  Ihe  payment  of  any  additional 
initiation  fees,  or  to  retain  their  membership  in  the  Associate  Class  B  classification,  but  no  new  applicants 
shall  be  clcc(cd  (o  mcml>ersliip  in  such  classirica(ion.  Meml>ership  in  die  Associa(e  Class  A  classirica(ion 
as  of  December  9,  1989.  shall  be  (ransferred  (o  Single  or  Family  membership,  as  the  case  may  be. 
effective  December  9.  1989,  without  (he  payment  of  tlie  additional  initiation  fees,  and  shall  diereafier  be 
entitled  to  all  privileges  of  (he  Club  available  to  members  in  the  applicable  classincaiion  lo  which  they 
have  transferred. 

Section  2.  Single  Members.  Unmarried  individuals  arc  eligible  for  single  membership. 
Single  membership  shall  extend  ihe  privileges  of  ihe  association  only  lo  the  member,  but  said  member 
shall  have  (he  right  lo  entertain  one  member  of  the  opposite  sex  widiout  charge  for  green  fees,  swimming 
fees,  elc. 

Seclion  2-A.  Junior  Single  Members.  Individuals,  21  to  29  years  of  age,  inclusive,  are 
eligible  for  Junior  Single  membership,  which  extends  to  them  the  same  privileges  as  diose  set  forth  for 
Regular  Single  Members  in  Seclion  2,  and  subject  to  tlie  fees,  dues,  provisions  and  conditions  applicable 
lo  Junior  Family  Members  set  forth  in  Secdon  3-A. 
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Section  3.  Family  Members.  Married  ciHiptes  ind  unmarried  individuals  with  families  are 
eligible  for  family  membership.  Family  membership  shall  extend  the  privileges  of  the  club  to  the  couplft 
or  the  unmarried  individual,  as  the  case  may  he,  and  minor  children  thereof.  Such  minor  children  shall 
be  entitled  lo  the  privileges  of  the  club,  subject  to  such  lules  and  regulations  as  may  be  from  time  to  time 
formulated  by  the  Board  of  Governors. 

On  becoming  twenty-one  years  of  age.  such  a  child  shall  cease  to  be  entitled  to  the  privileges 
of  the  Club,  but  shall  be  eligible  for  Junior  Resident  or  Non  Resident  membership,  as  the  case  may  be, 
upon  application  and  election  in  the  usual  manner:  provided, however,  any  such  single  child  who  is  a 
bonande  enrolled  college  shideni  or  member  of  the  armed  forces  on  active  duty  shall  be  entitled  to  the 
privileges  of  the  Club  until  he  or  she  reaches  the  age  25  years  or  loses  his  or  her  status  as  an  active 
student  or  member  of  the  armed  forces  on  active  duty,  whichever  First  occurs,  at  which  time  he  or  she 
shall  be  eligible  to  become  a  Junior  or  Family  member,  upon  application  and  election  in  llie  usual  manner. 

Section  3-A.  Junior  Family  Members.  Couples  and  unmarried  individuals  with  families,  21- 
29  years  of  age  inclusive,  shall  be  eligible  for  Junior  Family  membership  entitling  them  to  the  same 
privileges  as  a  Regular  Family  member.  Provided,  however,  that  upon  either  xiwuse,  in  the  case  of  a 
couple,  or  the  member  in  the  case  of  an  unmarried  individual,  attaining  the  age  of  thirty  years,  the  couple 
or  the  unmarried  individual,  as  the  case  may  be.  shall  forthwith  become  a  Regular  Pamily  member  without 
payment  of  additional  initiation  fee.  The  number  of  Junior  Single  and/or  Junior  Family  Members  shall 
be  limited  to  thirty  (30)  memberships  at  a  given  time. 

Section  4 .  Junior/Intermediate  Members.  Couples  and  unmarried  individuals.  30  to  35  years 
of  age,  are  eligible  for  Junior/Intermediate  membership,  which  extends  tliem  the  same  privileges  as  those 
set  fourth  for  Regular  Family  Members  in  Section  3,  and  subject  to  the  fees,  dues,  provisions  and 
conditions  applicable  lo  Family  members  set  fourth  in  Section  3. 

Section  S.  Non-ResidenI  Members.  Married  couples  or  unmarried  individuals  21  years  of 
age  or  older  residing  more  than  forty  (40)  miles  (airline  distance)  from  lite  city  limits  of  the  City  of 
Charieslon  shall  be  eligible  for  Non-Resident  membership,  which  shall  extend  the  privileges  of  the  club 
to  such  member  as  are  available  to  Family  Members.  Any  couple  or  unmarried  individual,  as  the  case 
may  l)e,  who  maintain  or  maintains  a  residence  witliin  the  resident  limits  hereinbefore  defmed,  shall  be 
ineligible  for  Non-Resident  membership. 

Non-Resident  members  living  temporarily  in  resident  limits  as  hereinbefore  defmed,  may  be 
required  by  the  Board  of  Governors,  in  its  discretion  to  pay  the  dues  of  Resident  members  while  so 
residing. 

Any  Non-Resident  members  moving  within  the  territorial  limits  of  Resident  membership,  shall 
immediately  make  application  for  Resident  membership,  as  provided  in  Section  10  of  lliis  Article,  except 
the  amount  of  initiation  fee  theretofore  paid  shall  be  credited  upon  the  initiation  fee  payable;  however, 
during  the  normal  period  such  application  being  acted  upon,  applicant  shall  be  entitled  to  the  privileges 
of  Resident  membership  upon  payment  of  Resident  dues.  In  event  favorable  action  is  not,  or  cannot,  be 
taken  upon  such  application  within  tliree  months  following  such  change  of  residence,  then  applicant's 
privileges  in  the  club  shall  automatically  cease. 

Section  S-A.  Temporary  Military.  Members  of  the  armed  forces  of  (he  United  States  on 
active  duty  witliin  the  territorial  limits  applicable  to  Resident  memberships,  are  eligible  for  temporary 
membership  in  tJie  club,  extending  the  privileges  of  the  club  to  such  person  and  his  or  her  family  as 
defined  in  Section  2,  Single  Members  or  Section  3,  Family  Members  as  the  case  may  be;  provided, 
however,  that  no  person  shall  remain  in  this  membership  status  for  more  than  two  years,  after  which  lime 
such  member  may  apply  for  permanent  membership  in  accordance  with  his  or  her  age  and  martial  stahis. 
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meeling  all  requiremenls  as  In  ownership  of  stock  in  the  association  and  paying  the  difference  between 
his  temporary  initiation  fee  hereinafter  provided  aitd  llie  regular  initiation  fee  for  his  or  her  age  status. 
The  Temporary  Military  Memlier  shall  pay  the  regular  dues  applicable  to  his  or  her  age  and  status  during 
the  term  of  his  of  her  membership.  (Temporary  Military  membership  shall  be  limited  to  S  at  any  given 
time.) 

Section  6.  Inactive  Members.  Any  Resident  member  moving  beyond  the  territorial  limits  nf 
a  Residential  membership  may  make  application  to  the  Board  of  CJovemors  to  have  their  classification 
changed  to  an  Inactive  Member.  Inactive  classificalion  must  remain  in  effect  for  a  minimum  of  one  year. 
If  the  member  should  move  within  the  territorial  limits  of  the  Club  for  Resident  memliership  within  the 
one  year  period,  they  shall  not  have  the  privileges  of  the  Club  unless  tliey  pay  the  Resident  meml)ciship 
dues  for  the  period  they  were  classiHed  as  inactive  members. 

Section  7.  Corporate  Membership.  A  corporation  or  firm  desiring  to  provide  one  or  more, 
hut  not  exceeding  S,  memberships  for  its  officers  or  key  personnel  may  do  so  by  filing  application  for  the 
number  of  memberships  it  desires.  Application  for  membership  in  the  Club  shall  then  l>e  made  by  the 
individuals  designated  by  the  corporation  in  the  same  manner  as  any  other  person.  They  shall  apply  for 
membership  and  all  eligibility  requirements  and  other  provisions  of  these  Bylaws  shall  apply  to  all  such 
individual  applicants. 

Section  R.  Home  (Social)  Membership.  Any  couple  or  unmarried  individual,  with  or  without 
families,  shall  l)e  eligible  for  a  House  Membership.  A  House  Membership  shall  extend  the  privileges  and 
enjoyments  of  the  clubhouse,  tennis  courts,  and  swimming  |>ool  to  the  members  and  ihcir  minor  children. 
Tlicy  may  not  use  the  golf  course.  Tlie  privileges  of  guests  introduced  by  House  Members  shall  l>e 
limited  to  die  privileges  of  the  House  Memlier  classification 

Section  9.  Kellreil  Members.  Any  memlicr,  over  sixty  five  (65)  years  of  age.  holding  a 
'Single'  or  Taniily*  nicin))crship  for  at  least  ten  (10)  years,  and  completely  retired  from  any  gainful 
occupation,  may  apply  for  a  Retired  Membership  which  may  l>e  granted  by  a  vole  of  Uie  Board  of 
Governors.  A  Retired  Member's  dues  shall  at  no  lime  e(|ual  an  amount  greater  than  seventy-five  (75) 
percent  of  the  dues  of  a  Famdy  member.  A  Retired  Member  shall  extend  all  the  privileges  of  the  club  to 
the  memlicr  except  Retired  members  may  not  use  the  golf  course  on  weekends  or  holidays  unless  the 
Board  shall  otherwise  provide.  Such  prohibition  shall  not  apply  to  special  golf  events  which  occur  on 
weekends  or  holidays. 

Section  10.  Voting  Privileges/Holding  Office.  Unly  Single  and  Family  members  shall  be 
entitled  to  vole  or  hold  office.  In  the  case  of  Family  Members,  either  spouse  shall  be  entitled  to  cast  the 
vote  for  a  Family  Membership,  but  each  such  Membership  shall  be  entitled  to  only  one  vole.  In  the  case 
of  a  Family  Menil>eiship,  either  spouse  may  hold  office,  but  both  spouses  may  not  hold  office 
simultaneously. 

Section  II.  Application.  Applications  fur  membership  shall  be  in  writing,  signed  by  the 
applicant  and  the  applicant  shall  be  recommended  by  two  members  of  the  club. 

No  applicants  shall  be  elected  to  membership  except  upon  the  affirmaiive  vote  of  all  but  one 
of  the  members  of  the  Board  of  Governors  present  at  any  regular  assembled  meeting. 

ARTICLE  VII 

FEF^  AND  DUES 
Section  1 .    Inilltilion  Fees  and  Annual  Duu.   11ie  initiation  fees  and  annual  dues  fur  each 
class  and  category  of  membership,  including  the  schedule  of  payments  of  both,  shall  be  as  determined 
from  time  to  tune  by  the  Board  of  Govemors,  provided,  however,  diat  any  changes  in  (he  annual  dues 
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(or  each  class  and  category  of  membership,  and  ihe  schedule  n(  payments  thereof,  shall  be  approved 
by  a  majority  of  members  entitled  to  vole  under  Article  VIII,  Section  2  of  these  By-Laws. 

Section  2.  Iitdcbtedness.  Whenever  any  member  shall  become  indebted  lo  the  association 
for  Hues  or  any  credit  extended,  the  Treasurer  shall,  on  the  first  day  of  each  month,  or  as  soon 
thereafter  as  practical,  send  to  each  of  the  members  so  indebted  to  the  club  a  statement  of  his 
indebtedness  as  of  said  date,  calling  attention  lo  the  following  provisions  of  this  by-law  and  if  any 
member  shall  fail  to  pay  such  indebtedness  within  Ivi^nly  days  thereafter,  the  Treasurer  shall  post  his 
name,  together  with  the  amount  of  his  ind<>bledness  and  the  dale  of  such  posting,  on  the  bulletin 
board  of  the  club,  at  the  same  lime  notifying  such  member  in  writing  that  his  name  has  been  posted 
and  that  unless  such  indebtedr>ess  is  paid  within  ten  days  from  the  dale  of  such  posting  his 
delinquency  will  be  reported  lo  Ihe  Board  of  Governors  and  the  Board  of  Governors  shall,  within  its 
discretion,  drop  said  member  from  the  list  of  membership  within  ninety  days  after  delinquent  has 
been  reported  lo  the  Board  of  Governors,  and  if  such  member  is  dropped  from  the  list  of  members, 
then  he  shall  be  notified  of  that  fact  by  lite  Treasurer. 

Section  3.  Resignation.  No  Member  shall  be  permitted  to  resign  from  the  club  unless  his 
indebtedness  is  paid  in  full. 

Section  4.  Collcclion  of  Indebtedness.  If  any  member  who  may  have  been  dropped  from 
the  membership  of  the  club  under  Section  3  above  shall  be  indebted  lo  the  club,  the  Board  of 
Governors  shall  proceed  to  collect  such  indebtedrtess  by  suit  or  ollierwise,  as  it  may  deem  proper. 

ARTICLE  VIII 

MEETINGS 
Section  I .  The  •nnuil  meeting  of  this  club  shall  be  held  in  Kanawha  County,  West  Virginia, 
on  the  second  Sanirday  in  December  of  each  year.  Other  meetings  may  be  called  by  itie  President  or  by 
Ihe  Secretary  upon  die  written  request  of  four  (4)  members  of  the  Board  of  Governors  or  Tifieen  (IS) 
memben  of  the  club.  Notice  of  all  meetings  shall  be  mailed  to  each  member  of  the  club  at  least  Tive  days 
prior  lit  each  meeting. 

Section  2.  Fifteen  percent  (1$%)  of  Ihe  members  of  the  club  entitled  to  vote  shall  constitute 
•  quorum  for  Ihe  transaction  of  Ihe  business  at  all  meetings.  Only  members  present  at  the  meeting  shall 
be  entided  one  vole  on  all  nutters,  except  for  Ihe  election  of  the  members  of  the  Board  of  Governors. 
Before  a  member  shall  be  entitled  to  vole,  he  must  have  paid  all  his  indebtedness  lo  the  club  for  which 
he  has  l>een  billed. 

Section  3.  The  order  of  business  at  annual  meetings  shall  he  as  follows  lo  wit: 

1.  Roil  Call. 

2.  Reading  of  Minutes. 

3.  Report  of  Committees. 

4.  Report  of  OfTicers. 

5.  General  Business. 

6.  Election  of  three  (3>  memben  lo  the 
Board.  Robcitt  Rules  of  Order  shall 
apply  to  all  meetings  except  as  otherwise 
provided  by  these  By-Laws. 
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ARTICLE  IX 

CONTRACTS  AND  INDEBTEDNESS 
Section  t .  Tlie  Officers  and  Doard  of  Governors  may  incur  obligations  or  indebtedness  on 
behalf  of  the  club  in  an  amount  not  to  exceed  $50,000.00  at  any  one  lime  for  operating  expenses  above 
the  budgeted  net  receipts  of  the  club.  Any  indebtedness  incurred  in  excess  of  that  amount  for  operating 
expenses  or  any  obligation  or  indebtedness  above  the  budgeted  net  receipts  of  the  club  for  capital 
improvements  must  be  approved  at  an  annual  or  special  meeting  of  (he  club  members  by  a  majority  of 
all  members  entitled  to  vote.  Advice  that  such  authority  will  be  sought  and  of  the  purpose  of  the 
expenditure  shall  be  given  in  the  notice  of  such  annual  or  special  meeting  of  the  club  mcml>ers. 

ARTICLE  X 

AMENDMENTS 
Section  I .    These  Dy-Laws  may  be  altered  or  amended  at  any  annual  or  called  meeting  of  the 
club  by  a  rwo-thirds  (2/3)  afFirmaiive  vote  of  the  members  present;  provided,  iwtice  of  the  proposed 
changes  of  (lie  By-Laws  shall  be  set  out  in  such  notice. 


BERRY  HILLS  COUNTRY  CLUB 
RULES 

Any  member  found  violating  any  of  these  rules  shall  be  subject  (o  disciplinary  action  by  the 
Doard  of  Directors  including  but  not  limited  to  suspension  of  club  privileges  or  permanent  dismissal  from 
the  Club. 

HOUSE  RULES 
USE  OF  CLUB  HOUSE 

1.  The  Club  House  will  be  opened  every  day  of  the  week,  except  on  Monday,  al  8:00  a.m.  It  will  be 
closed  Moiulay  except  by  special  arrangement  with  (lie  Doard  of  Govcniors. 

2.  Cars  must  not  be  parked  in  the  front  circle  nor  on  the  drive  between  (he  wes(  parking  lo(  and  (he 
main  road.  Anyone  violating  this  rule  will  be  charged  $25.00  for  each  offense.  These  charges  will  be 
put  on  the  member's  monthly  bill. 

3.  Members  and  guest  of  members  are  expected  to  conform  to  standard  of  dress  generally  acceptable 
to  the  membership,  at  all  limes.  Gentlemen  are  to  wear  Jackets  after  5:30  p.m.  on  the  main  door 
of  the  Club  House  as  well  in  the  Formal  Dining  Room  unless  they  are  advised  to  the  contrary. 
Dathing  suit  attire,  jeans,  cut  offs,  etc.  are  not  permitted  in  the  grill  or  television  room,  or  anywhere  on 
the  main  floor.  Hats  and  caps  are  not  permitted  in  die  grill  or  television  room,  or  anywhere  on  the  main 
floor.  Coir  Shoes  with  cicated  soles  must  not  be  worn  on  the  main  floor  or  main  stairway.  Shirts 
with  collars  are  required  in  all  areas  of  the  club  house,  except  children  12  and  under  will  be  permitted 
to  wear  T-shirts  with  sleeves  (no  tank  tops). 

4.  In  the  Formal  Dining  Room  high-chain  will  not  be  available  and  menu  variations  arc  not  permitted. 

5.  Members  and  guest  of  members  are  expected  to  conduct  themselves  properly  and  with  consideration 
for  (he  rights  of  other  members  of  the  club  when  using  the  club's  facilities. 

6.  Members  and  their  guests  are  prohibited  from  tipping  employees  in  any  way.  Violation  of  this  rule 
will  be  grounds  fur  action  up  to  and  including  termination  of  club  membership. 

7.  Members  shall  not  reprimand  employees.  All  complaints  and  suggestions  regarding  unsatisfactory 
service  or  facilities  should  l>e  made  tu  the  General  Manager  or  in  writing  in  House  Coinmiiiee. 
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8.  Memlwrrs  must  pay  for  any  club  properly  broken,  damaged  ur  removed  by  dicmsclvesurihcir  guests, 
and  arc  responsible  for  all  charges  by  ilieir  non  member  guests. 

9.  Members  are  expected  to  comply  with  the  spirit  of  llie  laws  against  gambling.   Where  games  of  a 
purely  social  nature  are  played,  significant  stakes  are  prohibited. 

10.  Children  under  the  age  of  sixteen  years  are  not  permitted  in  tlie  adult  locker  room,  unless  they  are 
under  tlie  direct  personal  supervision  of  a  parent,  and  never  at  the  inconvenience  of  another  member. 

1 1 .  Pels  will  not  be  permitted  in  tlie  Club  House  or  around  the  swimming  pool  at  any  lime. 

12.  The  unautliorized  use  of  fireworks  or  other  such  devices  in  or  around  the  Club  House  will  not  be 
tolerated. 

13.  Take  out  sales  of  food  and  beverages  are  pruhibiled. 

14.  1'licre  will  t>e  a  $100  penally  assessed  against  ineml>ers  who  do  not  Tile  the  necessary  form 
cimtcrning  noii-meml»cr  income.   This  form  is  rc<|uiicd  for  panics  of  eight  (8)  or  more. 

15.  Tliere  will  be  a  nonsmoking  area  designated  in  the  Formal  Dining  Kooin. 

PRIVATE  PARTIES 

1.  Club  facilities  will  be  available  for  private  panics  only  when  they  arc  sponsored  by  members,  who 
must  accept  ultimate  responsibility  for  all  charges  arising  from  the  function,  and  for  the  conduct  of  the 
guests. 

2.  No  part  of  the  Club  House  will  t>c  turned  over  to  private  enlcnainmeni  except  by  the  arrangement 
of  the  member  with  the  (ieneral  Manager.  Approval  of  the  Doaid  of  (iovcrnors  may  \k  re(|uired  for  very 
large  private  panics,  ami  such  panies  will  noi  l>e  permitted  on  holidays  or  on  weekends  when  heavy  use 
of  club  facilities  by  the  general  tuembcrship  is  expected. 

3.  A  minimum  charge  will  Ite  made  for  the  exclusive  use  of  any  pan  of  the  Club  House  for  any  private 
function.  I'he  charge  will  depend  on  tlie  ponion  of  the  club  reserved. 

4.  When  panies  exicnd  beyond  their  scheduled  lime,  an  additional  charge  will  be  levied  to  cover  the 
extra  cost:   SIOO.OQ  per  hour  after  11:00  pm. 

5.  Private  Panies  of  nine  or  more  will  lie  assessed  20%  on  all  food  and  bar  checks. 

MEALS 

1.  Food  service  will  be  available  at  the  Club  House  whenever  it  is  open,  according  to  a  seasonable 
schedule  which  may  vary  from  mon(h-lo-monih.  Tliese  schedules  will  be  printed  in  the  club's  montlily 
newsletter. 

2.  An  assessmeni  of  IS  petceni  will  be  made  on  all  dining  room,  grill  room  and  bar  checks. 

3.  A  minimum  charge  will  be  made  for  fond  for  each  Regular  Family,  Single,  Junior,  Junior  Family, 
Associate  and  Retired  Member.  The  minimum  charges  fur  (lie  above  categories  will  he  SI 30.00  per 
quarter. 

4.  No  fiKKl  or  liquor  brought  in  from  outside  the  club  may  be  consumed  on  club  premises  except  by 
S|>ecial  arrangement  with  Club  Manager. 
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DINING  ROOMS 

I.  All  Dining  Areas  will  be  open  for  dining  iccording  lo  seasonable  schedules  which  are  printed 
monlhly  in  Club  Newsleder. 

LOCKER  ROOMS 

1 .  Application  for  lockers  shall  be  made  in  the  office.  Lockers  will  be  rented  only  by  the  year,  payable 
in  advance  on  April  1st.  Lockers  will  not  be  rented  in  the  men's  and  women's  main  locker  room  lo 
persons  under  16  years  of  age. 

2.  The  men's  locker  room  will  have  an  attendant  on  duly  from  1 1:0()  a.m.  to  9:00  p.m.  every  day 
except  Monday,    l^lcr  service  can  be  arranged  for  in  advance,  by  contacting  the  office. 

GUESTS 

1.  Members  may  entertain  non-resident  guests  on  (he  golf  course,  on  the  tennis  courts  and  at  the 
swimming  pool,  at  any  time  the  club  is  open,  upon  registration  of  the  guest  at  the  facility  involved.  A 
guest  fee  will  be  charged  lo  the  host  member  of  such  use.  Out-of-tuwn  guests  may  also  attend  club 
entertainments,  where  they  will  be  charged  the  same  fees  as  a  member. 

2.  The  entertainment  of  guests  from  the  resident  membership  area  by  members  is  subject  lo  certain 
restrictions.  The  Golf  Rules,  Tennis  Rules  and  Swimming  Rules  contain  the  restrictions  applicable  to  tlie 
use  of  those  facilities.  Whether  or  not  club  entertainments  are  open  to  local  guests  will  be  decided  on  a 
case  by  case  basis.  Where  no  specification  is  made,  the  event  may  be  presumed  to  be  open  to  such 
guests. 

3.  Members  may  entertain  guests  at  meals  without  payment  of  any  fee  in  addition  to  tlie  price  of  the 
meal,  except  as  noted  under  Private  Parties. 

4.  Any  Resident  Memlicr's  house  guests,  who  do  not  themselves  reside  within  the  Resident  membership 
limits,  may  be  granted  the  privileges  of  the  club,  subject  to  approval  by  the  House  Committee  and 
payment  of  non-resident  guest  fees.  Members  are  required  to  register  every  such  person  introduced  by 
them  as  a  visitor.  Tlie  office  will  issue  such  guests  a  guest  card  for  identification.  Only  one  guest  card 
will  be  issued  to  any  one  individual  in  a  calendar  year.  Members  may  also  obtain  the  same  rights  for 
other  guests  from  outside  the  Resident  Membership  area  for  periods  of  up  lo  two  weeks,  subject  to  the 
condition  listed  above.  Members  are  at  all  times  responsible  for  tlie  conduct  and  accounts  of  their  visitors. 

SWIMMING  POOL  RULES 

The  rules  below  must  be  obeyed  by  all  members  so  we  can  operate  the  pool  for  the  maximum 
enjoyment  of  all  members,  and  above  all  operate  it  with  the  highest  degree  of  safety. 

1 .  Children  under  9  years  of  age  may  not  be  left  at  the  pool  without  supervision  except  with  permission 
of  the  lifeguard.   Lifeguards  are  not  employed  as  babysitters,  but  for  the  safely  of  all  members. 

2.  Glassware  of  any  kind  is  NOT  permitted  in  the  pool  area. 

3.  Paper  cups,  plates,  etc..  must  be  placed  in  refuse  cans. 

4.  The  regular  duty  hours  for  lifeguards  is  1 1 :00  am  to  7:00  pm 

5.  Swimmers  in  bathing  suits  must  NOT  visit  die  Club  rooms  and  Pro  shop. 

6.  Doistcrous  conduct  and  unsafe  use  of  die  diving  boards  is  absolutely  prohibited. 
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7.  Childien  under  16  years  of  age  are  not  pennitled  lo  use  the  men's  and  ladies'  golf  locker  room  but 
must  use  pool  locker  rooms. 

8.  Club  bath  towels  are  NOT  permitted  at  the  pool  or  in  the  pool  locker  rooms. 

9.  The  lifeguards  are  charged  with  the  enforcement  of  these  rules  and  have  the  authority  to  order 
anyone  from  the  pool  area.   Violation  of  any  of  tiie  niles  will  be  referred  lo  die  Dnard  of  Governors. 

10.  A  guest  fee  shall  he  charged.  All  members  must  register  guests  upon  arrival  at  the  pool.  No  guest 
shall  l)e  allowed  at  pool  unless  accompanied  by  a  member. 

11.  Appropriate  swimming  allire  is  required. 

TENNIS  RULES 

1 .  Members  may  entertain  on  the  tennis  courts,  guests  who  do  not  live  within  Residential  Membership 
limits,  upon  payment  of  a  fee  of  $2 .00  for  each  guest.  Members  may  entertain  guests  who  reside  within 
Residential  Membership  limits,  upon  payment  of  a  fee  of  S2.50,  but  such  guests  may  not  be  entertained 
more  than  ten  limes  year.  Before  play  is  commenced  the  names  of  all  such  guests  much  be  registered  at 
the  Club  Manager's  office,  the  Tennis  Professional,  or  other  person  on  duly  al  courts  by  the  member 
entertaining  Ihem;  otherwise  the  fee  will  be  wiilMjrawn.  It  is  the  personal  responsibility  of  the  host 
member  to  assure  that  the  guest  is  properly  registered  and  accompanied  by  a  member. 

2.  Players  must  wear  regulation  tennis  shoes  with  soft  rubber  soles  and  no  heels. 

3.  Tlie  courts  will  be  reserved  for  d^e  use  of  adults,  or  for  juniors  playing  with  adults,  on  weekdays 
until  noon.  Any  other  restrictions  in  use  of  die  courts  will  be  determined  by  dre  Tennis  Cnmmillee,  or 
the  Tennis  Tiufessional  and  will  be  posted  al  the  courts. 

4.  When  all  available  courts  are  in  use,  and  members  are  wailing  lo  play,  players  must  give  up  their 
court,  at  the  completion  of  one  set.  Un<ler  such  conditions  duce  set  must  be  ended  upon  comple'ion  of 
die  twelfUi  game  by  die  play  of  a  lie  breaker. 

3.    To  maintain  a  proper  standard  of  appearance,  it  is  desirable  for  players  lo  wear  suitable  tennis  attire. 

6.  Tlie  use  of  any  courts  may  be  restricted  at  any  time  by  ihe  Tennis  Professional.  Grounds 
Superiniendenl.  General  Manager,  or  by  die  Commiiiee  when  it  is  deemed  necessary  on  account  of  work 
to  be  done,  tournament  play,  conditions  of  courts,  etc. 

7.  During  the  lime  when  die  Tennis  Professional  is  on  duty  he-she  shall  have  die  audiority.  and  it  will 
be  his-her  duly  lo  enforce  all  rules.  At  other  limes  this  shall  be  die  responsibility  of  die  General  Manager 
and  die  Tennis  Committee. 

8.  All  persons  on  die  tennis  uiurts  are  expected  lo  observe  the  rules  of  tennis  eiiquelie. 

/ 

9.  A  hullelin  board  will  be  located  at  Ihe  tennis  courts  for  special  items  regarding  use  of  die  courts. 

If  any  such  bulletins  conflict  widi  the  foregoing  rules,  die  bulletin  board  will  have  precedence. 

10.  Players  will  not  be  permitted  on  tennis  courts  prior  lo  ROO  a.m.  because  of  daily  maintenance  of 
courts.  Courts  closed  from  noon  lo  1:00  p.m.  for  routine  maintenance. 


(13) 


115 
GOLF  RULES 

DAYS  OF  PLAY 

The  golf  course  is  open  fruni  8:00  a.m.  until  sunset,  Tuesday  through  Sunday,  with  the  exception  of 
Memorial  Day,  July  Fourtli,  ami  Labor  Day  weekends  when  the  Club  and  golf  course  may  be  open  on 
a  Monday.  (Course  hours  will  vary  according  to  season.) 

Flay  shall  not  commence  on  any  portion  of  the  course  without  clearance  from  the  Pro. 

RULES 

1.  Guests  may  play  golf  only  if  accompanied  by  host  members.  Members  must  pay  for  any  club 
properly  broken,  damaged  or  removed  by  lliemselves  or  their  guests,  and  are  responsible  for  all  charges 
by  their  non-meml)er  guests. 

2.  Members  shall  register  their  guests  in  the  Guest  Book  at  the  pro  shop. 

3.  Associations  or  Groups  must  apply  to  ilie  Golf  Chairman  for  permission  of  its  members  to  use  the 
golf  course,  and  such  applications  are  subject  to  approval  by  the  Board  of  Governors. 

4.  Members  are  limited  to  three  (3)  guests  wiihoul  prior  approval  of  the  golf  committee.  Tliere  must 
be  a  member  playing  in  any  group  of  guests  not  considered  an  outing. 

5.  Guests  are  permitted  to  play  only  (2)  times  per  month,  not  to  exceed  (10)  times  in  a  calendar  year. 
This  restriction  applies  even  though  llie  guest  may  lie  hosted  by  more  than  one  member. 

6.  Members  shall  not  reprimand  employees.  All  complaints  and  suggestions  regarding  unsatisfactory 
service  or  facilities  should  Ik  made  to  (he  General  Manager  or  in  writing  to  Mouse  Committee. 

7.  Green  fees  and  can  fees  for  o\itings  of  more  than  thiny-six  (36)  will  be  higher  than  those  charged 
regular  members.  Funds  generated  by  these  outings  are  dedicated  toward  (lie  resurfacing  of  tlie  back  nine 
cart  paths. 

GENERAL  RULES 

A.  Groups  of  more  than  four  players  will  NOT  be  permitted  at  any  time  unless  the  Golf  Professional 
determines  (hat  a  Tivesome  will  no(  interfere  widi  the  pace  of  play. 

B.  Noiiplaying  children  must  not  be  on  the  golf  course  during  busy  golfing  periods  even  when 
accompanied  by  an  adult  and  never  at  the  inconvenience  of  another  member. 

C.  It  is  expected  (hat  all  groups  will  start  on  No.  1  lee  after  registering  witli  the  Pro  Shop.  Players  may 
be  allowed  to  tee  off  on  number  10  after  9  a.m.  with  the  approval  of  (he  Golf  Professional. 

D.  Golf  players  shall  dress  in  keeping  with  (he  best  interests  of  all  concerned  while  playing.  Shirls 
with  collars  must  be  worn  at  all  times.  No  Jeans  or  cut  off  Jeans.  If  shorts  are  worn,  Bermuda  length 
shorts  are  the  rule.    No  tennis  or  other  type  inappropriate  style  shods  are  allowed. 

E.  Each  golfer  is  expected  to  respect  the  rules  of  (he  Golf  Committee  and  (o  keep  the  golf  course 
attractive  and  to  practice  proper  golf  etiquette.  Members  are  expected  to  keep  litter  off  the  golf  course. 
repair  ball  matks,  take  traps,  replace  divots,  and  abide  by  all  golf  cart  rules. 

F.  The  Golf  Professional,  Golf  Course  Superintendent,  and/or  Golf  Committee  shall  have  discretion  in 
■II  matters  not  covered  by  these  rules. 
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C.   Golf  carts  will  be  available  for  rental  on  days  of  play  from  lime  the  pro  shop  opens  until  7:00 
p.m. 

H.  Golfers  shall  refrain  from  driving  into  groups  ahead  of  them  and  stow  groups  that  will  not  let 
faster  groups  play  through  shall  be  reported  to  the  golf  shop. 

I.     Slower  groups  shall  allow  faster  groups  to  play  through. 

|.  All  iiersons  under  18  years  of  age  are  considered  junior  players  and  must  pass  a  Rules  and 
Etiquette  test  as  well  as  a  playing  ability  lest  before  being  permitted  on  the  course  or  the  driving 
range  when  each  is  available  for  use  by  ihe  general  membership.  )uniors  who  have  passed  these 
tests  will  l)e  considered  approved  junior  players  and  shall  be  permitted  lo  use  the  golf  course  and 
driving  range  when  each  is  available  for  use  by  the  general  membership.  I  lowever,  an  approved 
junior  players  access  lo  ihe  golf  course  may  be  limited  by  the  Golf  Professional  and/or  the  Golf 
Committee. 

K.  Unapproved  juniors  may  only  play  with  an  adult  member  after  5:00  p.m.  on  days  the  club  is 
open  or  with  the  approval  of  the  Golf  Professional.  Unapproved  juniors  may  use  the  driving  range 
facilities  when  accompanied  by  an  adult  member  during  normal  operating  hours. 

L.  Retired  members  ire  pcnnitted  lo  play  on  weekends  after  1 :00  p.m..  or  fullowing  the  lalesi  lee  lime. 

M.  Pull  carls  are  not  permitted  on  the  golf  course  at  any  lime. 

N.   These  rules  will  be  strictly  enforced. 

CART  RULES 

1 .  No  one  shall  he  allowed  at  anylime  to  rent  or  operate  a  golf  can  widumi  possessing  a  valid  drivers 
license. 

2.  Golf  carts  are  lo  be  relumed  lo  the  pro  shop  in  iJie  same  condition  as  they  were  when  rented. 
Membcis  are  responsible  for  any  and  all  damage  done  to  lite  can  during  tlieir  use. 

3.  Golfers  shall  obey  all  daily  rules  regarding  use  of  llie  cans  on  ihe  course. 

4.  Upon  presentation  of  a  cuneni  physicians  letter  for  medical  reasons,  a  member  may  be  exempt  for 
the  'cart  path  only  rules*.  This  exemption  will  be  granted  by  the  chairman  of  the  grounds  commillee. 
Cans  used  by  'exempt  members'  will  be  marked  by  i  red  flag.  Because  of  course  conditions  this 
privilege  is  at  the  discretion  of  the  Grounds  Superintendent. 
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BERRY  HILLS  COUNTRY  CLUB  MEMBERSHIP 

Name  Spouse's  Name  Member  Status 


Dr.  Arlhor  Ahptanalp 

1517  Thomai  Circle.  Chirlcsinn.  WV  25314 


(Fae) 


Wlltlam  AntmUt  (Ixraltc) 

1450  UiMlen  Hcifhu  RokI.  Chiileston.  WV  25314 

Rkhard  Adams  (Uia) 

52  Meadowcrest  Drive.  Parkersbutg.  WV  26101 

Wnib  R.  Adami  (Neta  Jo) 

511  Dabrtcy  Drive.  Chaileslon.  WV  25314 

Willis  E.  Adams.  II  <Carol) 

144  Edtewaler  Lane.  Tornado.  WV  25202 

Dr.  Adia  AdI  (Vanliha) 

1568  Nodingham  Road.  Charleston.  WV  25314 


Clark  Adklns 

8  Shannon  Place.  Charleston.  WV  25314 


(Robin) 


John  Alderman  (I^Tnn) 

80  Abney  Circle  Road.  Charleston.  WV  25314 

Dr.  R.  David  Allara 

1622  Virginia  Si  East.  Apt  C.  Cliarleston.  WV  2531 1 

Charits  Aliard  (Barbara) 

406  Sheriden  Circle.  Charleston.  WV  25314 

Mn.  JoH  (roily)  Aitrn 

1403  Bedford  Road.  Charleston.  WV  25314 

Mrs.  IjtTTj  Andrevrs  (Beatrice) 

2709  Deseret  Drive.  Charleston.  WV  25302 

Paul  E.  ArboK«<l  (Dnnna) 

42  Coventry  Ridge  Road.  South  Charleston.  WV  25309 

Dr.  Constantino  Arceo  (FJIr^bcth) 

4608  Kanawha  Ave.SE.  Charleston.  WV  25304 


Edward  C.  Armbretht 

907  Chestnut  Road.  Charleston.  WV  25314 


(Calvert) 


Kevin  James  Arnold  ^  (IJnda) 

21 16  Glenrieki  Terrace.  Sndlli' Charleston.  WV  25303 

Joseph  E.  Atkins,  DDS.  (Rrrrianne) 

PO  Box  174.  Madison.  WV  25130 

K.  Franklin  Austin  (Cheryl) 

708  Kanawha  BNd  W..  Chaileslon.  WV  25302 


Social 

Senior 

Non-RcsMenI 

Family 

Family 

Family 

Family 

Family 

Family 

Family 

Associate 

Social 

Family 

Family 

Family 

Family 

Family 

Family 


LIST 

Phone  Nuinlwr 
3433648 
343-7409 
485  3174 


342  3310 


7222205 


744-9892 


345-7863 


345-0125 


346-1576 


3436772 


346  1474 


343-0025 


744-5877 


925-6771 


346-7463 


3460336 


369  2112 


346  1344 
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Jamc*  B.  Ball 

PO  Box  33.  Arbovale.  WV  25341 

Ralph  Ballard  (Drbbic) 

217  Trap  Post  Road.  Charleston.  WV  2S309 


J»mn  n.  Barlich,  Jr. 

16  Rae  Place.  Charleston.  WV  23314 


(Bonnie) 


DarM  Bauer  (Calherliic) 

1404  Meadowcre<tt  Drive.  Charleston.  WV  23314 

James  A.  Beck,  Jr.  <IJsa) 

73  Tanglewood  Drive.  Danville.  Wv  23303 

Alex  Meade  Belcher  (l>el>Me) 

f  I  Swarlhmore  Ave.  Charleston.  WV  23302 

llarrr  F.  Bell.  Jr.  (Carrie) 

12  Hamilton  Place.  Charleston.  WV  23314 

Alan  R.  Bcmsieln  (Audrey) 

1340  Johnson  Road.  Charleston.  WV  23314 

BrenI  A.  Best 

1 176  Emerald  Road.  Charleston.  WV  23314 

Terry  Be<hH  (Past;) 

1 10  Olde  Ash  Une.  Charleston.  WV  2331 1 

Boh  BtkB  (Sosan) 

1402  Swcctbrier  Road.  Charleston.  WV  25314 

Darren  Kevin  Bofsess  (Khn) 

200  ninlhKk  Road.  Charleston.  WV  23314 


Family 

Family 

Family 

Family 

Family 

Family 

Family 

Family 

Junior 

Family 

FamBy 

Family 


4564320 


744-3207 


346-0113 


344-J722 


369-3103 


344-92SI 


3426300 


342-6812 


342-OM2 


346-4S26 


744-9«9l 


Frtdericli  L.  Bom(s 

f  1  Kori  Road.  Charleston.  WV  23304 

(Roth) 

Social 

124  East  Ridge  Road.  Charleston.  WV  23314 

(Drnitr) 

Fmillj 

Wimam  W.  Booker 

1924  Parkwood  Road.  Charleston.  WV  25314 

(Mary) 

.Social 

AMiln  Bosv>rll,  II 

PO  Boi  1 1 234.  Charleston.  WV  25339 

(Marsha) 

Family 

Mike  BoHSlany                                                     (.Sara  IMh) 
4702  Kanawha  Avenue.  SE..  Charleston.  WV  25304 

FamUy 

Kenneth  P.  Bowen                                            (Jranctlc) 
211  E.  Coventry  Woods.  South  Charleston.  WV  23309 

Family 

Thomas  N.  Braaarlle.  Jr. 

(Susan) 

Family 

1619  Clark  Road.  Charleston.  WV  25314 


Rmcr  A.  Braun 

1307  Dogwood  Road.  Charleston.  WV  23314 


925-2300 


342-6200 


342  3024 


342-0325 


925I68S 


744-1022 


344-3436 


3427423 
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Roy  M.  nnwcr,  II 

31 S  Green  Acres.  Hurricane.  WV  25526 


7J7-IJ57 


ainton  A.  Briler,  Jr.MD  (Dorh) 

10  A  W  Columbia  Sireei.  Wrighisville.  Beach.  NC  28480 

William  K.  nrolhriion  (Meica) 

1332  Morningside  Drive.  Chailcxion.  WV  25314 

.Sam  ItroTcrman  (Carolyn) 

801  Louden  Heights  Road.  CharlcMon.  WV  25314 


FimMy 

342-4975 

Family 

343  2781 

Family 

344-3034 


Brenda  Brown 

107-A  Morris  Street.  Charleston.  WV  25301 


Social 


343-3588 


James  F.  Brown.IV  (Palll) 

1503  Coventry  Lane.  Charleson.  WV  25314 


Social 


744-3331 


Karl  II.  Brown,  Jr.  (FeeRy) 

515  Woodcliff  Road.  Charleston.  WV  25314 


Family 


768-3929 


Norman  Bsharah  (Rosemary) 

425  McKinlcy  Avenue.  Charleston.  WV  25314 


Social 


346-7764 


Guy  Richard  Burci 

I  Gat  Creek.  Charclston.  WV  25314 


(Unda) 


Family 


l.A,.  Burns  (Annabel) 

1507  Chafton  Road.  Charleston.  WV  25314 


Senior 


343-3522 


John  r.  Busconl  (Fhyllls) 

2134  Presidential  Drive.  Charleston.  WV  25314 

Or.  Stephen  11.  Bush  (MarKi) 

4400  Kanawha  Avenue  SB.  Charleston.  WV  25304 


James  L.  Cabell 

35  Carriage  Road.  Charleston.  WV  25314 


(Maggie) 


Family 

342-0557 

Family 

925-9129 

Family 

343-8163 


liorl  Caldwell 

2005  Northwood  Road.  Charleston.  WV  25314 


343  3302 


Robert  A.  Campbell 

203  Walker  Drive,  Dunbar.  WV  25064 

Fllwood  Canada  (Mary  Frances) 

4009  Virginia  Ave.SE.  Charleston.  WV  25304 

l)r.   Rkhard  CapHo  (Mary  Ann) 

1097  Fledderjohn.  Charleston.  WV  25314 


Jr  ./Inter. 


Htto  Carter,  |r. 

PO  Box  399,  Insliluir,  VW  25112 


(Phyllis) 


|ohn  Cavacini 

1621  Virginia  Street,  tasi,  Charleilon.  WV  2531 1 

Dr.  lerill  Cavender  (lean) 

900  S|King  Road,  Charleston,  WV  25314 


766-7168 

Family 

925-0137 

Famay 

746-0400 

Social 

768-576  J 

Family 

344-2623 

Family 

344-2136 

(im 
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H.  Trumin  Chafin 

Box  1799,  Willidnison,  WV  25(.6I 

Dr.  Ki«horr  Challa  (|acj) 

123  EjsI  RkIrc  Road.  Charleslon,  WV  25314 

Robert  Chcnowelh,  |r.  (Marjoric) 

Rl  f)  Box  29f>  D,  Cliarleslon,  WV  25311 

Willie  M.  Childress,  O.D.  (Barbour) 

I  5.i(l(llpl)rpd  lane,  Soulh  Charleston,  WV  25309 

C.  Wayne  Chrislian  (Amanda) 

1509  Royal  Oaks  Road,  Charleston,  WV  25314 

|ohn  C.  Cipolelli  (Nancy) 

10f>7  Green  Meadow  Road,  Charleston,  WV  25314 

John  Clayton,  Jr. 

899  Sherwood  Road,  Charleston,  WV  25314 

B.  Diane  Clements 

301 )  Virginia  Avenue,  Charleston,  WV  35304-1 109 

Amy  Clendcnin 

2709  lakevirw  Drive,  SI.  Albans,  WV  25177 

Michael  Cline  (Carole) 

1531  Dixie  Street,  Charleston,  WV  25311 

Robert  D.  Cline,  |r.  (IJij) 

PO  Box  3394,  Charleston,  WV  25333 

Mrs.  Robert  j.  Clubb 

I I  Brittany  Woods,  Charleston,  WV  25314 

lames  Cochrane  (Kim) 

501  Edgcwood  Road,  Hurricane,  WV  25526 

Leonard  S.  Coleman 

5  Granville  Drive,  Elkvicw,  WV  25071 

Wayne  Coleman  (Caroline) 

804  Cordon  Drive,  Soulh  Charletlon,  WV  25303 

Michael  Comer  (Kim) 

2026  Parkwood  Road,  Charleston,  WV  25314 

Clyde  B.  Conner,  )r.  (Maxine) 

1305  louden  HeiRhit  Rd.,  Charleston,  WV  25314 

David  P.  Cook  (Roberta) 

1985  Parkwood  Roarl,  Charleston,  WV  25314 

Michael  Cooper 

2305  Adams  Ave  #18,  Munlinglon,  WV  25704 

Robert  Cope 

742  Rnxalana  Hills,  Dunliar,  WV  2S064 

ludge  John  Copenhaver  (CamUle) 

601  linilen  Road,  Charleston,  WV  25314 


Non-Residcnt 

Ir/lnter. 

Social 

Family 

Family 

Family 

Family 

Social 

Family 

Social 

Family 

Family 

lunior 

Family 

(unior 

IrTlnter. 

Senior 

Family 

Non-Retident 

Junior 

Family 


2356123 


345-7776 


346-2532 


744  2743 


342-0154 


344-9243 


342-6256 


343^)590 


727-3652 


345-8690 


3454)410 


345-6021 


562-0071 


965-6880 


744-4965 


3439685 


346-9538 


345-1675 


429- 1 507 


766-6850 


347  6610 
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Ch*rlr«  t).  CriRRcr,  M.I).  (Mary) 

2UJ  Pfcsidcniial  Dfivr,  CI>jflr»lon,  WV  25314 

Mary  Crile* 

307  26lh  Sircci,  SE,  Chartcslon,  WV  25304 

Dr.  Clen  Crotly,  |r.  (Kalhy) 

»5  Brillany  Woods.  CharleMon,  WV  25314 

Rick  Crotly 

1500  Bridge  Roa<I.Apl.2n,  Charlcslon,  WV  25314 

Billy  |oc  Crum,  |r.  dttn) 

1948  Parkwood  Road,  Charleslon,  WV  25314 

Lillian  Crure 

1512  Dogwood  Road,  Charleston,  WV  25314 

Or.  |an  H.  CunninRham  (VIcki) 

4404  Kanawha  Ave  ,SE,  Charleston,  WV  25304 

FraiKii  M.  Cumulte,  III 

1545  Clark  Road,  Charleston,  V/V  25314 

Robert  I.  Cumulte,  Sr.  (Helen) 

Post  Orrice  Box  6024,  Columbia,  MO  625056024 


r^mily 


346  600) 

Senior 

346-2506 

Family 

342-6306 

Family 

342-3033 

Family 

343-3B32 

Associate 

346-3834 

Family 

925-5834 

Family 

345-3442 

Non-Resident 

286-4204 

Arden  |.  Curry,  II 

1251  Edgewood  Drive,  Charleston,  WV  2S302 

Joseph  Anthony  C/ul  (Jeanine) 

705  Myrtle  Road,  Charleston,  WV  25314 

Norman  T.  Daniels,  |r.  (Belh) 

2137  Presidential  Drive,  Charleston,  WV  25314 

Hal  I.  Oamold  (Beverly) 

1405  Longridgc  Road,  Charleston,  WV  25314 

Dennis  Davis  (Sandy) 

1514  Coventry  lane,  Charleston,  WV  25314 

Catherine  OePaulo 

fRB  Grosstiip  Roa<t,  Charleston,  WV  25314 

Dr.  W.  Alva  Dcardorff  (Page) 

1417  Robin  Flood  Road,  Charleston,  WV  25314 

Don  A.  Oechman  (Jonene) 

1222  Ellen  Drive,  So<ith  Charleston,  WV  25303 

Pamela  Deem 

410  Al)hcy  Drive,  Charleston,  WV  25314 

Jerry  Derrick  (Cwyn) 

1330  6lh,  SE.  Charleston,  WV  25302 

Steven  Oeiter  (Trkia) 

7  Stoney  Point,  Charleston,  WV  25314 

Waller  B.  Dial,  Jr.  (Marlene) 

1211  Colonial  Way.  Charleston.  WV  2SJI4 


Family 

Social 

Family 

SocUi 

(Family) 

Socbl 

Social 

FamUy 

Social 

Family 

Family 

Social 


346-4391 


346-3411 


3456666 


343-«255 


744-0064 


342-6420 


744-6008 


342-5542 


346-4r>81 


J43-342I 


(20) 


53-754  99-5 
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TItn  OlPlero  (Ch»r»» 

I9ni  r^rkwrMKl  Ro.-«l,  ClurlrMnn,  WV  }'i\}i 

Or.  Harry  DuiKan,  |r.  (Paula) 

A  Hunter  PoinI  Road,  Chatleslon,  WV  25314 

|o?eph  F.  Dunn 

1006  Dell  Way,  South  Charleston,  WV  23309 

Kenneth  M.  Dunn  (Mary) 

1516  Dogwood  Road,  Charleston,  WV  25314 

Charlie  Dusic  (Becky) 

1111  Virginia  Slreet,E.  Charleston,  WV  25301 

Dr.  Kenneth  Dwyer  (Jeanne) 

»14  Brittany  Woods  Road,  Charleston,  WV  25314 

N.  Stanley  Eatlman  (Emily) 

203  Mckinley  Ave.  Fort  Hill,  Charleston,  WV  25314 

Bemie  lller  (Bei,i«) 

763  lower  Donnally  Road,  Charleston,  WV  25304 

Mrs.  lames  (Mary)  Elliott 

1512  Bedford  Road,  Charleston,  WV  25314 

Laura  O.  Ellis 

1504  Lyndale  Drive,  Charleston,  WV  25314 

ElUahelh  (Belly)  EvaiH 

1908  Woodsidc  Circle,  Charleston,  WV  25314 

Stephen  Farmer  ,kj„„, 

1808  Rosewood  Road,  Chvlcslon,  WV  25314 

DanW  W.  FerRwon  QodK) 

1598  Virginia  Street,  E.  Ch«lctlon,  WV  25JM 

WillUm  C.  Field  ,f,^, 

4306  Kanawha  Avenue.  SE,  Charleston,  WV  25304 


Michael  Fioravanle 

430  Tiny  Ridge,  Sumerco,  WV  25S67 


(fenny) 


I.  Victor  Flanagan  (Crela) 

2309  Winchester  Road,  South  Charleston,  WV  25303 

larry  Ford  (Reliecca) 

19  High  Meadow  Drive,  Charleston,  WV  2SJ1 1 


Todd  Forester 

493  3rd  Street,  Madison,  WV  251  JO 

Daniel  S.  Foster 

J  Monticello  Place,  Charleston,  WV  25314 

lames  I.  Fotter 

1628  Berkshire  Place,  Charleston,  WV  25314 

Ford  Francis 

20(>3  Smith  Road,  Charleston,  WV  25314 


(Beth) 

(Kathy) 

(Donna) 

(21) 


FamHy 

3459915 

Family 

J42-4JJ3 

Family 

768-1590 

Family 

342-5743 

Junior 

965-0663 

Family 

345-3807 

Senior 
Family 
Social 
Social 
Social 
Family 
Family 
Famay 
Family 
SocUl 
Family 
Junior 
Family 
Family 
Family 


343-3764 


925-2897 


J4W)059 


345-9279 


J43-08S5 


346-4246 


J440646 


925-3468 


756-JOJ4 


345-2248 


342-1491 


369-5061 


344-1060 


344-2165 


343-27JJ 
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Mkhtcl  S.  (ranch 

I  KM)  I  ilH>tlv  Avrniie,  A|ijilnirnl  1 702,  PiHUnnK.  Ppnn    1  iiJ7 

Dr.  Manuel  P.  Franco  (Becky) 

5(16  Edxewooil  Road,  Hurricane,  WV  2SS26 


f .  Richard  Freer 

I7IS  Sierra  Roail.  Charlctlon,  WV  2SJI4 


(tllen) 


George  French  (Rowann) 

IS4  VVhis|}cring  Woork  M..  CharleVon,  WV  23304 

SuMima  Friedman 

316  Monroe  Stccct,  CharlcMon,  WV  2S)0) 

Fredricli  (Mike)  Fri«k  (VickO 

Mil  Noyet  Avenue,  Charleynn.  WV  25)04 

Kevin  Fuhner  (Amy) 

782  Roialana  Hilh  Orive,  Ounbar,  WV  25064 

|oe  V.  Funderburk  Qune) 

•4  Dawn  PUr,  Charlr^on.  WV  25)14 

larry  George 

•)  Bkchircc  lane,  Charletlnn.  WV  25)14 

Shawn  George  (Giwty) 

10  8MJ  lane,  Charletlnn.  WV  25)04 

Dr.  linda  Ccnmiila  (Danle) 

92  Omk  Drive,  Charlciinn,  WV  25)14 


Non-Re«idenl 

412)911625 

Family 

562-7999 

Senior 

)4).|927 

SocUl 

9252992 

hmior 

746-0409 

Family 

925-784) 

|uniOf 

766-7794 

FamHy 

)44-36l6 

SocUl 

)46-)705 

FamMy 

925^0802 

fmOf 

J4)-25I7 


Troy  Gialrat 


(Slephaitie) 


no  Hickory  Hill  Place  f).  CharleMon,  WV  25)14 


Social 


)4)46I0 


Timolhy  |.  Giibom  (Chriiline) 

2146  Piewdeniial  Drive,  Charletton,  WV  25)14 


Family 


)44-9Sn0 


Charlei  CiHiam,  Jr. 

PO  Box  90.  Alicrnani,  Ala.  )5440 


nm 


NOf^mCSiOCfll 


Sidney  CiHii 

18  Wey  Fern  Roail,  CharleMon,  WV  25)14 

Robert  CoMwnilh  (lyrni) 

1528  Dogwood  Road,  CharleUon,  WV  25)14 

PhiNip  (Goodwin  (Pam) 

f )  Woiidt>criy  lanr,  CharlcMnn,  WV  25)04 

Richard  Grant  (Patricia) 

2110  Prnidpnlial  Drive,  Charletinn,  V^  25)14 

Gale  Gray  (Pamela) 

1524  Amumn  Ri>a<l,  CharleMon,  WV  25)14 

Robert  Gray 

4605  MacCorkle  Ave.  SW,  So.  CharleMon,  WV  25)09 


Family 

)4)-)79) 

Family 

)4)-S0)4 

Family 

925-9082 

Fwnily 

)46-7in8 

Family 

)46)125 

rSNNiy 

746-0776 

Victor  N.  Green  (Marjorie) 

607  N.  Brlmonl  Orivr,  Charl«Ion,  WV  25)14 


an 


)4f>-l554 
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Cforgf  W.S.  Crovr,  |f.  (Helfn) 

1405  Oodford  Ro»il.  Cluilcslcin,  WV  25J14 

loteph  F.  Cuilfoile  (^ »y*) 

1408  Woodmcrc  Drive,  Charleston,  WV  25314 

George  C.  Colhrie 

4603  Kanawha  Ave.  SE,  CharleMon,  WV  25304 

larry  Haddad  (Debbie) 

925  Ncwion  Road,  Charleston,  WV  25314 

Philip  A.  Haddad  (Coinevee) 

PO  Box  4154,  Charleston,  WV   25364-4154 

Dr.  John  B.  Haler,  |r.  (Rebecca) 

16  DowinR  5t  Clcndenin  Sq.,  Charleston,  WV  25301 

KenI  S.  Hall,  Sr.  (Marie) 

853  tdgewoorl  Drive,  Charleston,  WV  25302 

David  W.  Mall  (Phyllis) 

4657  Washington  St.  W.  Cross  lanes,  WV  25312 

Mn.  R.  Edward  (Eliiabelh)  Hamrick 

401  Fort  Hill  Drive,  Charleston,  WV  25314 

Gregg  W.  Happe  (lynda) 

110  Coventry  Woods,  South  Charleston,  WV  25309-9530 

lames  Harri«  (Ifcby) 

1523  Royal  OaVs  Drive.  Charleston,  WV  25314 

Jennings  Hart  (l*>w) 

1506  Hampton  Road,  Charleston,  WV  25314 

Robert  Norri<  Hatch,  |r.  (Kimberly) 

133  Whispering  Woo<)s  Road,  Charleston,  WV  25304 

Gary  "loe"  Hallield  (Mary) 

101  Woodlwidge  Drive,  Charleston,  WV  2531 1 

David  Hawkins  (Cindy) 

1808  ShadylKook  Road,  Charleston,  WV  25314 

Dr.  Thomas  Morion  Hayes  0»n) 

5  Comstock  Plate,  Charleston,  WV  25314 

wmUm  I.  Hayes  (Becky) 

1416  Berllord  Roarl,  Charleston,  WV  25314 

fslher  l.  Healh 

4907  Virginia  Avenue.  Charleston,  WV  25304 

Richard  Healh  (Bertie) 

1510  Brentwood  Road,  Charleston,  WV  25314 

larry  C.  Healon,  It  (Veronica) 

20  Algon<|uin  lane,  Easton,  CT  06612-0016 

Miie  Hedge  (Julie) 

724  Cha|>pell  Roarl,  Charleston,  WV  25304 

(J3I 


Family 

SocUl 

Social 

Famity 

SocUl 

Social 

Family 

Family 

Social 


Social 


Social 


Family 


Nort-ResidenI 


Family 


340  4313 


344-1442 


9258405 


)4(.5255 


9259645 


3425310 


3433052 


776-4016 


346-2445 


Family 

744-3286 

Family 

342-4511 

Family 

3453429 

SocUl 

925-5050 

Family 

3442029 

Family 

345-5425 

Family 

346-9921 

343-0902 


925-3342 


3467519 


203-459-2610 
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A^  PinnjKic  Driv*-,  Cliwk-tKin,  WV 

WillUm  M.  Hcria«r  (AnnI 

I  ]40  Morningtidc  Drive,  OurlcMon,  WV  253 1 4 

lee  O.  Hill  (Angle) 

1629  Stonehenge  Road.  Charleston,  WV  2S314 

Stephen  T.  Holbrooli  (Ann) 

f2  Hilllop  Coud,  Chvlrston,  WV  2S3I4 

lay  Holcomb  (Deborah) 

804  Townscnd  Drive,  Charleston,  WV  25311 

|oe  B.  Holland  (Belly) 

1619  Loudon  Heights  Road,  Charlelon,  WV  25314 

Or.  |A.B.  Holl  Qean) 

1406  Qoincy  Lane,  Charleston,  WV  25314 

Thoma*  R.  Homan,  OVM  (Sandi) 

1410  Bedford  Road,  Charleston,  WV  25314 

Raymond  I.  Hope,  )r.  (Brenda) 

510  South  Fort  Drive,  Charleston,  WV  25314-1057 

Chad  Hovis 

2919  Chesterfield  Ave.  #3,  Charlesotn,  WV  25304 

[dward  Howard,  DOS 

1321  Virginia  Strrrl.Charlcslon,  WV  25301 

Rkhard  I.  Howard,  DOS 

4612  Kanawha  Ave.,  SE,  Charleston,  WV  25304 

Chris  Howal  (Amy) 

1571  Thistlcwood  Circle,  Hurricane,  WV  25526 

David  A.  Hoyer 

1718  ShadylKook  Road,  Charleston,  WV  25314 

Meredith  (Buck)  Hunt  (Cinna) 

606  Bcndvicw  Drive,  Charleston,  WV  253 1 4 

Robert  Hurley  (Nancy) 

1 1 1  McDavid  Lane,  Charleston,  WV  2531 1 

Michael  Husson  (Diana) 

200  Quarry  Ri<lge  fast,  Charleston,  WV  25304 

John  C.  Hutchinson  (Berry) 

19  Norwnofi  Road,  Charleston,  WV  25314 

Richard  Hutter  (Rosalie) 

71  Morningside  Drive,  flkview,  WV  25071 

Alice  Imbrogrto 

326  McKinlcy  Avenue,  Charleston,  WV  25314 

Or,  Ramakrishnan  S.  Iyer  (Chang) 

138  East  Ridge  Road,  Charleston,  WV  25314 


Family 

J4J-2226 

SocUl 

344-5048 

Family 

345-1166 

Family 

342-3341 

lun/lnter. 

346-8140 

Family 

344-2226 

Family 

343-5903 

Social 


Senior 


Social 


NP 


346-5884 

lunior 

344-8902 

Family 

3422259 

Family 

926-2412 

lunior 

757-9562 

lunior 

342-3580 


345-1360 

Family 

342-5331 

Family 

345-5050 

Family 

346-7724 

Family 

%5-7714 

Social 

3449532 

Fam«y 

343-2837 

(24) 
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ladle  O.  lacliVMi  (lane) 

J421  New  Ca»llr  Road,  CiMrlcMim,  WV  i-jJM 

Ted  lackion  (M<g) 

29  Carriage  Road,  Charlerton,  WV  25J14 

Oifh  f .  larrell  (Bonnie) 

I  BOS  Smith  Road,  Chartetlon,  WV  25314 

Dr.  Thomas  larrell  (Sally) 

1333  lake  Drive,  Daniels,  WV  25832 

C  Richard  lennings  (Diana) 

314  Gail  Drive,  Charleslon,  WV  25J14 

lohn  lohnslon  (Palrkia) 

42  Carriage  Road,  Charleston,  WV  25314 

ForresI  Jones,  |r.  (Beverly) 

1331  Torlcy  Road,  Charleston,  WV  25314 

Ann  Dick  Jones 

1234  Staunton  Road,  Charleston,  WV  25314 

John  R.  Jones  (Kim) 

23  Coventry  Road,  So.  Charleston,  WV  25309 

Richard  Jones  (Sharon) 

1966  Smith  Road,  Charleston,  WV  25314 

William  T.  Jones  (Eloise) 

1121  Londonderry  Road,  Charleston,  WV  25314 

Dr.  larry  Kalaskey  (Traci  lea) 

856  Rawley  Ave.,  Morganlown,  WV  26505 

Pamela  Kaitdiari 

311  Southpoinle  Dr.,  Charleston,  WV  25314 

T.D.  Kauffell  (lois) 

1407  Connell  Road,  Charteslon,  WV  25314 

WHIIam  T.  Kepple  (Anne) 

1902  Massry  Circle,  So.  Charleston,  WV  25303 

lairy  Kerr  (Darlene) 

1522  Royal  Oaks  Road,  Charleston,  WV  25314 

Robert  B.  King  (Julia) 

4606  Virginia  Avenue,  SI,  Charleston,  WV  25304 

John  O.  Kiier 

2506  Kanawha  Avenue,  SE,  Charleston,  WV  25304 

Kenneth  Kleeman  (Joy) 

1501  Clinlwood  Road,  Charleston,  WV  25314 

Kenneth  Knopf  (Kimberly) 

5309  Morning  Dove  Lane,  Cross  lanes.  WV  25313 


FamRy 

J46-7H8 

SocUl 

343-4407 

Famay 

345-5432 

Nort-ReskJent 

763-2040 

Roherl  Knowles 

I  Deacon  Hill,  Charleston,  WV  2531 1 


(Marysue) 
(25 


Social 

Family 

SocUl 

SocUl 

Family 

Social 

Family 

NorvResWenl 

FamHy 

Family 

Family 

Social 

Family 

Senrar 

Family 

Family 

Social 


345-8883 


342-1714 


344-4565 


346-7840 


345-8005 


344  1407 


598-3846 


NP 


34.1-8147 


744-5024 


343-2172 


344-2637 
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Eunice  S.  Krebs 

IS6S  Clark  Road.  Charleston,  WV  2S3I4 


Social 


343-0038 


Rolwrl  M.  Krieg,  UDS 

758  Lower  Donnally  Road.  Charleston.  WV  25304 

WUIiam  Kries,  III 

1 18  Whispering  Woods  Road.  Charleston.  WV  25304 

Dr.  WilUam  Krieg.  Jr. 

2012  Northwood  Rd..  Charleston.  WV  25314 

Rolwrt  E.  Kuhns 

4007  Virginia  Avemie  SE.  Charleston.  WV  25304 

Chandra  M.  Kumar 

2036  Parkwood  Road.  Charleston.  WV  25314 

John  K.  Kuyk,  DDS 

2149  Presidential  Drive.  Charleston.  WV  25314 

Lester  Labus 

1812  Shadybrook  Rd.,  Charleston.  WV  25314 

Larry  LaFon 

104  East  Ridge  Road.  Charleston.  WV  25314 

Gordon  C.  Lane 

9  E.  Fem  Road.  Charleston.  WV  25314 

James  E.  Lane 

41  Quarry  Ridge  Rd..  Charleston.  WV  25304 

Frederick  Lang 

14  High  Meadow  Drive,  Charleston,  WV  25311-9734 

Frank  S.  Law 

I  Wildacre  Road.  Charleston.  WV  25314 

Lee  Lawler,  Jr. 

822  Edgewood  Drive.  Charleston.  WV  25302 

Dr.  Kec  Chin  Lee 

128  Bast  Ridge  Road.  Charleston.  WV  25314 

Richard  11.  Legg 

1973  Parkwood  Road,  Charleston.  WV  25314 

Ruth  Lemmon 

5308  Ashbrook  Rd..  Cross  Lanes.  WV  25313 

Robert  lycurant 

1925  Oakridge  Drive,  Charleston,  WV  2531 1 


(Debbie) 

Family 

925-8019 

(Terri) 

Family 

925^065 

(Naomi) 

Family 

342-2083 

(Martha  Lou) 

Social 

925-3429 

(Mai\|u) 

Family 

343-5348 

(Pam) 

Family 

346-9342 

(Benita) 

Family 

342-2508 

(Evelyn) 

Family 

345-2626 

(Susan) 

Family 

342-4499 

(Lisa) 

Family 

344^)064 

(Sue) 
4 

Social 

346-6336 

(Tanya) 

Social 

343-0415 

(Carolyn) 

Family 

344-8836 

(Joung) 

Family 

345-9961 

(Debbie) 

Family 

344^076 

(David) 

Social 

776-4742 

(Ilnrriet) 

Social 

346-2494 

(26) 
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All«nhy  I^wU 

18  Wildacre  Rd.  Charleston,  WV  25314 


(Sliirlcy) 


Family 


344-2005 


Norwin  Lilly 

R«.  7.  Box  27  ID.  Soulh  Charleslon.  WV  25309 


(Donna) 


Family 


756-9413 


David  M.  Lincoln 

1331  Johnson  Road,  Charleslon,  WV  25314 


(Stephanie) 


Jr./Inter. 


342-6662 


William  Lively 

1542  Summil  Drive,  Charleslon.  WV  25302 


(Kalle) 


Family 


343-5857 


David  S.  Long 

914  Ridgcway.  Charleslon.  WV  25314 


(Barbara) 


Family 


343-1133 


R.  ScoK  LonK 

18  Bridlewood  Road.  Charleslon,  WV  25314 


(Sara) 


Jr./Inler. 


344-2845 


GreK  R.  Lord 

717  Amity  Drive,  Charleston.  WV  25302 


(Sharon) 


Family 


343-2323 


Donald  Lncci 

107  Woodshire  Place.  Charleslon.  WV  25314 


(Dclwrah  Copcland)     Family 


346-6466 


Roberl  L.  Ludwig 

209  Commons  Way.  Chapel  Hill.  NC  27516 


(Brill) 


Non-Res 


919-932-4341 


Mark  Mahler 

46  Carriage  Rd..  Charleslon.  WV  25314 


(Debi) 


Social 


342-1004 


Locva  M.  Maki 

1207  Colonial  Way.  Charleston,  WV  25314 


Associate 


342-5613 


Charles  M.  Mallory 

1614  Ridgeview  Road.  Charleslon.  WV  25314 


(Sylvia) 


Family 


342-2634 


I>r  Krk  P.  Manlt 

16  Dunlevy  Road.  Charleston.  WV  2S3I4 


(.Sandra) 


Family 


342-23S3 


Robert  Marlncll 

Rl.  49  Box  82.  Raw!.  WV  2569! 


Non-Rnldnit 


235-5516 


Dr.  John  B.  Markry 

1730  Louden  Heights  Rd..  Charleslon.  WV  25)14 


(Brtty) 


Family 


343-2614 


John  I..  M«rk.<,  Jr. 

4I06Suunlon  Ave.  SE  .  Charleslon.  WV  25)04 


Family 


9254044 


Gerald  R.  Martir 

3)0)  Suuion  Avenue.  SE.  Charleston.  WV  25304 


(Charlmr) 


Family 


343-226) 


Thomas  K.  Manin,  Jr. 

20S  Timber  Trail  Rd  .  Charleston.  WV  25)04 


(Melodir) 


Family 


925  17)0 


Ih*.  Jerome  Masiei^*>ur| 

1127  Monlfose  Dr..  So   Charleslon.  WV  25)0) 


(Sandra) 


Social 


(27) 
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Rarhara  MrClrllnn 

31 13  Virginia  Avenue.  SE.  Chatlcsion.  WV  25314 


Family 


344-8800 


Samurl  MrCliinK 

1532  Tennis  Club  Road,  CharleMon,  WV  25314 


(Itonnle) 


Social 


l)a»ld  MrCormlck 

201  Central  Avenue.  Logan,  WV  25601 


Julia  McCormtck 

735  Chappcll  Road.  CharlcMon.  WV  25304 


(Judy) 


Non-Rrsldrnt 


Social 


752-9333 


925-5405 


John  McCiukey  (Anne) 

10  Abney  Circle.  Charleston.  WV  25314 

David  n.  McFarland  (Pamela) 

1401  Hunters  Ridge  Road.  Charleston.  WV  25314 

Rocky  McFarland  (Jane) 

Route  I.  Box  3S-A.  Statts  Mill.  WV  25279 

Scoll  J.  McKlnney  (Rae  Ann) 

9239  »K  Westbury  Woods  Dr.,  Charlotte.  NC  28277 

J.  Kemp  Mcljiuchlin,  Jr.  (Vkkle) 

49  Abney  Circle,  Charleston.  WV  25314 

Rolxrl  McNamara  (FJIeni) 

3  Sloncy  Point  Rd..  Charleston.  WV  25314 

Km  McNeil  (Jane) 

142  Whispering  Wood.  Charleston.  WV  25304 

Clfnn  C.  Mcchllnc  (Unda) 

258  Brentwood  Drive.  Cogan  Station.  PA  17728 

JefTrey  V.  Mchalk 

1532  E.  Btklge  Road.  Charleston,  WV  25314 


llrrbm  W.ll.  Meyer,  III 

1576  Pine  Hill  Rd..  Charleston.  WV  25314 

Dale  Miller 

1218  Ukeside  Villiage.  Morganinwn.  WV  26S05 

David  S.  Miller 

1225  Staunton  Road,  Charleston.  WV  25314 

James  T.  MUler 

1421  Nottingham  Rd.,  Charlcsinn,  WV  2)314 

Jamc*  W.  Millnr 

ISS2  Bridge  Road.  Charleston,  WV  2S3I4 


342-8623 

Family 

744-3756 

Non-ResldenI 

372-4812 

Non-RrsldenI 

704  341-8889 

Family 

342-0962 

Family 

342-4608 

Family 

925-2110 

Non-Re<tldenl 

717-4940636 

Social 


(Donna) 

Family 

(Christie) 

NonResidenI 

(Karen) 

FamUy 

(Cbmy) 

Family 

(Jean) 

FamUy 

3466833 


342-0575 


291  3067 


344-3086 


744-0584 


343-0277 


Richard  MMcr 

26  Walker  Road.  Elkview.  WV  25071 


(Janle) 


Social 


%5-3484 


(28) 
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TlnMrthy  M.  Mitltr  (Annr) 

701  Laurel  Road.  Charlcslon.  WV  2S)U 


iokn  Mllchcll,  Jr. 

1638  Woodvale  Drive.  Charleston,  WV  25314 

Robert  Monday 

111  East  Ridge  Road.  Charleston.  WV  25314 

Peyton  C.  Montgomery 

n  Swarthmore  Avenue.  Charleston,  WV  25302 

Peyton  C.  Montgomery,  III 

#2  Swarthmore  Avenue.  Charleston.  WV  25302 

David  Moore 

210  Quarry  Ridge  E  .  Charleston.  WV  25304 

Dr.  Donald  II.  Moore 

29  Bridlewood  Road.  Charleston.  WV  25314 

Ruth  Moore 

711  Cambridge  Drive.  Charleston.  WV  25314 


Paul  Moran  (Ann) 

PO  Box  990.  Uwisburg.  WV  24901 

Peter  K.  Moran  (Anne) 

5  Players  Club  Road.  Charleston,  WV  25311 

Dr.  William  Morgan  (Dlllie) 

16  Wild  Acre  Road.  Charleston.  WV  25314 

John  (Jay)  Morgan  (KHiy) 

#5  Bridlewood  Road.  Chtflesion,  WV  25314 

Wayne  Morxan  (Betty) 

1514  PUyct  Drive.  Leiington.  KY  4051 1 

Gary  Moniton 

iS6l  Louden  Heights  Road.  Chailcslon,  WV  25314 

Charlca  S.  Morton  (Skaroti) 

14  Norwood  Road.  Charleston,  WV  25314 

J.  Stcvm  Mo«e«  (Doris) 

431 1  Staunton  Avenue.  Charleston.  WV  25304 

Rick  M«M<i  (Carolyn) 

109  East  Ridge  Road.  Charleston,  WV  25314 

Robert  MofM  (NIkM) 

1350  lohnsnn  Road,  Charleston.  WV  2S3I4 

Cbarle*  G.  Moyrr*  (Patricia) 

5  (}uail  Cove  Road,  Charleston.  WV  25314 

DonaM  Mueller  (Kathy) 

1526  Bedford  Road,  Charleston,  WV  25314 

Tom  Naerebont  (Cathie) 

1525  StonehengeRoad.  Charleston.  WV  2S3I4 


Family 


345-5867 


(Stephanie) 

Social 

342-3553 

(Joyce) 

Family 

342-2483 

(Carol) 

Family 

346-7412 

Family 

346-7412 

(.Susan) 

Family 

343-2555 

(Robin) 

Family 

Associate 

Non-Resid 

Family 

Family 

Sodal 


Soctol 

Family 

Family 


345-0870 


343-8749 


645-3789 


342-0715 


346-7285 


343-2429 


Non-ResMcnt 

606-2S2-OS34 

FMrilr 

3448337 

Family 

346-8154 

Family 

925-9239 

Famfly 

342-7322 

Family 

345-3593 


3467964 


3420424 


345-4520 


(29) 
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llr.  IJnnrl  Nair  (Marjr  Mnw) 

ISI5  Slnndicnie  Rojd.  ChailcMoii.  WV  lMi4 

Cl;d«  C.  Nwljr  (IMly) 

1302  Hi.  Vernon  Place.  Charlcsion.  WV  2)314 

HaroM  Edward  Nr«ly  (Cynlhia) 

19S3  Parkwood  Road,  Charlctlon,  WV  2SJI4 

George  NeHan 

2324  Woodland  Avcmw,  South  Charlrilon,  WV  2530) 

Dr.  Timolhy  Nelson 

647  Holly  Road,  Charl<>«lon.  WV  25314 


Albert  I.  Ne«ler,  |r. 

I2B  Rolling  Arrps.  Winfiokl.  V\A/  25213 

M.  Randolpli  Neville 

3906  lancatler  Avrnur,  Charlcilnn,  WV  25304 

l.l.  Na>ert 

I  Crmvtiii  Road.  OudrUdn.  WV  25314 

Richard  t.  Nolan 

1507  Bartiprry  lane.  Charb>Mnn.  WV  25314 

Richard  Nolan.  |r. 

2138  PreMlenlial  Drivp.  Chailptlon.  WV  25314 

Pawl  I.  N«i<il>a<im 

2130  Prptidcniial  Orivp,  Cli^lctlnn,  WV  2S3I4 

Oanny  O'Oonovan 

1715  Smith  Rd.,  CharleMon.  WV  25314 

Rohert  |.  O'NeM 

1415  Bedford  Road,  Cli-vlcMon.  WV  25314 

lameiOade* 

1206  Henry  Road,  South  Charlr^un,  WV  2S303 

Or.  Ron  Samuel  Oliver 

819  Middle  Road.  CharlrMtm.  WV  2SI14 

C.f .  (Shipl  Olwn,  III 

512  linden  Road,  Charlnlnn,  WV  25314 

Robert  O.  Order* 

f6  Comtloclt  Place,  Charlrtlnn,  WV  25314 

Robert  O.  Order*,  |r. 

828  ChpVnut  Road,  CharlrUon.  WV  25314 


Social 


Family 


344-9236 


344-4142 


343-4981 

(lee) 

Social 

744^702 

Gufanne) 

FamRr 

3453403 

Itelly) 

Famfly 

7550055 

(Tammra) 

Family 

925-5300 

(lerrO 

FamHr 

342-1405 

(Barbara) 

leiJoff 

342-6624 

(flifabelh) 

Family 

343-f>829 

(llarrieM) 

FamMy 

3424)883 

(Idilh) 

Famiy 

345-5323 

(SuMn) 

rMMiy 

343-8034 

(louiie) 

FamMy 

744-9988 

(DUne) 

'-* 

345-6432 

(Suian) 

Family 

345-6825 

Om") 

FamMy 

345-7484 

(Aral) 

Family 

3454390 


Joseph  Orlandi  (Caroline) 

PO  Bo«  4592,  Charlesum,  WV  25364-4592 

RnnaM  I.  Otbom  (Calhy) 

814  E.  Donnally  Rd  ,  Chadrtlcm,  WV  25304 

Allen  S.  Pack  (Clerata) 

1821  Orvnralale  Cin >,  Chafknbm,  WV  25314 


Senior 


345-1634 


om 
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Or.  it\tW  W.  Park*  Social 

710  Myfllo  Road,  CharlcMon,  WV  25314 

Alri  Panon,  |r.  r»»nily 

PO  Box  AB,  Marmcl.  WV  25365 

|oe  PanoiM  (SUcy)  NoivResWtnl 

Route  1,  Box  181  A,  Evans,  WV  25241 

Mahrndra  M.  Palel  (Shobhana)  famHy 

6  Hunter  Point  Road.  Charleston,  WV  25314 

Mkhael  C.  Patemo  (Mary)  Social 

425  Highland  Ave.,  South  Charleilon,  WV  25303 

Mkhael  Palemo  JPalrkia)  FamHy 

423  Highland  Avenue,  South  Charleton,  WV  25303 

Ion  Pauley  (Susan)  FamHy 

916  Ridgeway  Road,  Charleston,  WV  25314 

Andrew  A.  Payne,  III  (Mary)  FamRr 

1414  loudr'n  Heights  Roa<l,  Charleston,  WV  25314 

Randy  Payne  FamHy 

105  McFarland  Street,  Charleston,  WV  25301 

Tom  Payne  (Calhy)  FamHy 

1956  Parkwood  Rd.,  Charleston,  WV  25314 

Thompson  E.  Pearcy  (Kelly)  FamNy 

One  Monticello  Place,  Charleston,  WV  25J14-2372 

C  ludton  Pearson  Qane)  Senior 

1509  Quarrier  Street,  Charleston,  WV  2531 1 

AverHI  Perdue  Famiy 

1S8  Whispering  Woods  Road,  Charleston,  WV  25304 

Erk  Persily  (CyndQ  lim/lnl 

126  Whispering  Woods  Road,  Charleston,  WV  25304 

Meredith  Perslnger  (Nfary  B)  Senior 

4109  Staunton  Avenue,  SE.  Charleston.  WV  2S304 

Ansus  Peyton  Social 

1559  Virginia  Street.  E. Charleston.  WV  2531 1 

John  E.  nesirh  (AUce)  Family 

25  Carriage  Road.  Charleston.  WV  25314 

Edgar  Allen  Poe,  Jr.  (Rebecca)  Family 

15  Stony  Point  Road.  Charleston.  WV  25314 

Robert  D.  PollitI  Family 

40  Birchlree  Lane.  Charleston.  WV  25314 

PrbcHIa  Pope  Associate 

1343  Morningside  Drive,  Charleston,  WV  25314 


9254)431 


372-6931 


343-6509 


345-2466 


346-7520 


344-9295 


925-1958 


925-7671 


342-8361 


345-5202 


344-9923 


343-2631 


on 
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Chrhlopltvr  B.  Power 

1511  Bedford  RomI.  Chwirtton,  WV  ;S)I4 

Aiarty  f  resvnan 

844  Bridge  M.,  Chjrieton,  WV  25)14 

Reno  |.  lamella 

2001  Nonhwood  Road,  Charletion,  WV  25)14 

Dr.  DavM  RaiHon 

2100  Smith  Road,  Charleslon,  WV  25)14 

Dr.  P.M.  Rao 

19)2  Parkwood  Road,  Charletton,  WV  25)14 

Dr.  SalhHhchandra  Rao 

120  EatI  Ridge  Road,  Charletlof«,  WV  25)14 


(Elirabelh) 

IrJInlcr. 
ramily 

)42-)494 
544-)  175 

ffran) 

SocUl 
Family 

34)-)0)B 
7444590 

(Nhmno) 

Family 

34)2897 

(VanHM 

Family 

34)^)191 


|ame«  Ray 

4607  Kanawha  Avenue,  SE,  Charleilon,  WV  25)04 

Philip  Reale 

Pot»  OfTice  Box  157,  Clenvillc,  WV  26)51 

Kelley  Reed  III 

407  Abbey  Drive,  Charleslon,  WV  25)14 

Charlei  Rhodei 

420  Montcalm  Drive,  Charleston,  WV  25)02 

Dr.  loteph  V.  Rice 

17)2  Louden  Heights  Road.  Charleslon,  WV  25)14 

WillUm  A.  Rke,  )r. 

1411  Connelt  Road,  Charleston,  WV  25)14 

Ronald  Riley 

1519  Bedford  Road.  Charleslon,  WV  25)14 

Marjorie  H.  Rippeloe 

6  Barnes  Place,  Charleston,  WV  25)14 

Rkhard  Ringer 

40)  Rock  Holly  Road,  Charleslon,  WV  25)14 

lohn  S.  Robertson 

304  Woodbridge  Drive,  Charleston,  WV  25)1 1 

larry  E.  Robertson 

1502  Coventry  lane,  Charleslon,  WV  25)14 

Houghton  RobMn 

1519  Conncll  Road,  Charleston,  WV  25)14 

Steve  Rodberg 

2007  Kanawha  Ave.,  Charleston,  WV  25)04 

Clyn  Rodger* 

1004  Benton  Ridge  Dr ,  Louisville,  KY  40245 

larry  I.  Roller 

2003  Parkwood  Road,  Charleston,  WV  25)14 


Social 


925-5278 

(Terry) 

Non-Retident 

462-7096 

(Irene) 

FamSy 

744-6569 

(Tami) 

Social 

)42-5714 

(Cathy) 

FamUy 

342-6543 

(Cherry) 

Family 

342-7301 

(Cormie) 

Family 

Astoclate 


344-3251 


344-1408 

(Ariene) 

SocUl 

)42-5160 

(ShelU) 

Family 

)45-9008 

(Sheree) 

FamHy 

744-2670 

(Elma) 

FamHy 

343-9106 

Ooan) 

Family 

342-8673 

(Deborah) 

Corporate 
Family 

502-241-8245 

345-168) 


(32) 
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Dr.  C«ri  |.  Rnncaitlronr 

610  Bcmlvirw  Drive,  Ch*rlr««io,  WV  2S1M 

Sluart  O.  Rom 

1424  Quarrier  SI.  Ajrt  C,  Chwtejion,  WV  25301 

lack  Ro«i 

19J4  Parkwood  Road,  Charlesloo,  WV  25J14 

Dr.  Arthur  B.  Rubin,  O.O. 

1940  Parkwood  Road,  Charleston,  WV  25)14 

Rkk  Rubin 

5  WiW  Arre,  Charleston,  WV  25314 

David  RubrechI 

44  Carriage  Rd.,  Charleston,  WV  25314 

Dee  Rumbaugh 

1587  Hampton  Rd.,  Charleston,  WV  25314 


(Tonwnle) 

family 
tun/lnl 

J41-7414 
342-)607 

(toy) 

Social 

344-9950 

(Melissa) 

Family 

343-3207 

(Wendy) 

Family 

342-1 20S 

(Sandy) 

Social 

Family 


342-7769 


Cleiwi  Runyan 

2545  S.  Atlantic  Avenue,  11606,  Oaylona  Beach  Shores, 

Michael  Runyan 

6  Woodcresi  Lane,  Charleston,  WV  25314 

Daniel  M.  Sadd 

542  Mohawk  St.,  ColumlHK,  Ohio  43206 

Dr.  Ramanalhan  Sampath 

117  East  Ri<lRc  Road,  Charleston,  WV  25314 

letsc  Samples 

P«>SI  Office  Box  157,  tikvicw,  WV  25071 

R.  Robert  Samples 

144  Knollwood  Drive,  Charleston,  WV  25302 


(Palsy) 

Non-Residenl 

Fl  32118 

904788-5739 

(Jacqueline) 

Family 

N  Ofl'H  VSKKfll 

342-4490 
614-280-0527 

(Shoba) 

Family 
lun/lnter. 

342-2533 
%5-3924 

Family 

346-8875 


Or.  Uljal  Sandhu 

2000  Smith  Road,  Charleston,  WV  25314 

Dennis  C.  Sauler 

274  Eureka  Road,  Charleston,  WV  25314 

Brent  Sears 

1408  Ravinia  Road.  Charleston,  WV  25314 

lack  W.  Sears 

811  Newton  Roa<l,  Charleston,  WV  25314 

ScnII  Sumner  Segal 

12  Wildacre  Road,  Charleston,  WV  25314 

Craig  I.  Selby 

1419  Nottingham  Roa<l,  Charleston,  WV  25)14 

Or.  VMor  Srlrar^J 

1112  Btecry  Drive.  Charleston.  WV  2531 1 

Dr.  Arvind  R.  Shah 

I70S  Sierra  Road.  CharlcMon.  WV  25)14 


(Shinda) 


SocUl 


)44-8407 

Family 

)44-89% 

(Juiia) 

|r.  Inler. 

)42-)022 

(Belly  Jane) 

Family 

)42-4740 

(Robin) 

Social 

)42-8806 

(Mary  Sue) 

Family 

744-8)92 

(M«r,) 

Family 

34S-8468 

(Vina) 

Family 
(.1.M 

)44I8II 
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l>r.  Jack  F.  .Shsmhlln 

#21  SouUi  Gale  Rd..  CharlcMon.  WV  25314 

Dr.  Nfd  ,Shanmu|;hani 

136  Ejsi  RkIkc  Road.  Charleston.  WV  25}I4 

J.  Danlu  Shepherd 

1606  Ridfeview  Road.  Charleslon.  WV  2S3I4 

Datld  Shirlaw 

2032  Paikwood  Road.  Charleslon.  WV  25314 

David  Shuman 

645  Holly  Road.  Charlesion.  WV  25314 

Dr.  Robert  J.  Siniclelon 

1 561  Connell  Road.  Charleston.  WV  25314 

DsTld  SIrk 

8  Woodcliffe  Road.  Hurricane.  WV  25526 

Dr.  Charlei  L.  Smilh 

1501  7(h  Ave..  Charleslon.  WV  25312 

(;.N.  Smilh,  III 

1592  Connell  Road.  Charleslon.  WV  25314 


(Karl 
(Menaka) 


(Rebecca) 


(OIlTla) 


(Ronnie) 


(VIcU) 


Famlir 
Famllj 
Senior 
Family 
Family 

Family 
Family 
Family 


342-5550 


344-4110 


344-3732 


3439852 


346  3204 


347-6633 


342-7272 


344-2277 


Dr.  Ralph  S.  Smilh 

4002  Virginia  Ave.  SE.  Charleslon.  WV  25304 

Dr.  Richard  D.  Smilh 

29  Briiiany  Wood  Rd.  Charleston,  WV  25314 

Mr«.  Robert  L.  Smith  (Teddy) 

1548  Hampton  Road.  Charleslon.  WV  25314 

Shannon  Snodxraxs 

22  High  Meadow  Dr..  Charleslon.  WV  2531 1 

James  Ronald  Snyder 

1745  Woodvale  Drive.  Charleslon.  WV  25314 

Michael  5!okolo5ky,  Jr. 

2106  Presidential  Drive.  Charleston.  WV  25314 

Tom  Sporck 

10  Carriage  Road.  Charleslon.  WV  25314 

Roy  Stanley 

1 1 15  Shamrock  Road.  Charleslon.  WV  25314 


(Mildred) 


(Kathy) 


Senior 


Family 


Social 


Jun./Inl. 


Family 

(Deborah) 

Family 

(Vkky) 

Family 

(Deborah) 

Family 

925-7760 


346-5102 


343-7936 


345-7600 


344-1008 


342-7375 


3430139 


Mark  R.  Slaun 

1532  H  Bridge  Road.  Charleslon.  WV  25314 


Junior 


345  1413 


Timothy  A.  Slrnms 

328  Knollwood  Drive.  Charleston,  WV  25302 


(JodI) 


Junior 


344  5099 


Mary  Ann  Steed 

1532  Autumn  Road.  Charleslon.  WV  25314 

Curtis  Steele 

1026  Forest  Road.  Charleston.  WV  25314 


(Mary) 
(34) 


Social 


Family 


3436084 
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Mellaia  Sicphrns 

1243  Piula  Roid.  Chirlcsmn.  WV  25314 


(Kkhard) 


346-2642 


boulse  SlephrnMn 

411  Faifview  Drive,  ChatleMon.  WV  25302 


342  6573 


Hope  R.  Stewart 

#9  St.  Chifles  Place.  Chafleston.  WV  25314 

neuglaf  Stlnion 

229  Aihby  Avenue.  Charleston.  WV  25314 


(Gall) 


Familr 


343-9245 


343-8985 


t       T.J.  Summers 

1578  Kanawha  Bouleyar(l.Apt.7-B.  Charleston.  WV  2531 1 


344-9191 


Mark  Swartz 

1422  Virginia  St.  E..  Charletson.  WV  25301 

Dr.  Muhib  TarakJI 

131  East  Ridge  Road.  Charleston.  WV  25314 

Douglas  P.  Tajlor 

706  Christian  Dr..  Charleston.  WV  25303 

Jack  Tajrhir 

2900  First  Avenue.  Huntington.  WV  25702 

Larrj  Taylor 

1237  Edgewood  Drive.  Charleston.  WV  25302 

Andrew  K.  T«f<er 

4307  Kanawha  Avenue.  SE.  Charleston.  WV  25304 

Ganpat  G.  Thakkrr 

1713  Sierra  Road.  Charleston.  WV  25314 

Robert  E.  Thaxlon 

1803  Rolling  Hills.  Charleston.  WV  25314 

David  B.  Thomas 

602  Braifwood  Road.  Charleston.  WV  25314 

Michael  P.  Thompson 

4609  Virginia  Avenue.  SE.  Charleston.  WV  25304 

Dr.  Edward  Henry  Tlley.  Ill 

1744  Alpha  Road.  Charleston.  WV  25304 

Dr.  Bert  Tlpler 

1412  Meadowctcast  Drive.  Charelston.  WV  25314 

Ih-.  Charlei  William  Topp 

2030  Parkwood  Road.  Charleston.  WV  25314 

Dr.  S.W.  Trammell 

1937  Olympus  Road.  Charleston.  WV  25314 

R.  David  Travis 

721  Churchill  Drive.  Charleston.  WV  25314 

Jack  Trittlpo 

USOakwood  Road.  Charleition.  WV  25314 


(Mary  Jo) 

Social 

343-5819 

(Leila) 

Family 

343-2020 

(MelliMla) 

Family 

744-4210 

(Judy) 

Non-RcsidenI 

523-9360 

(Catherine) 

Social 

3460563 

(Marco) 

Family 

925-1820 

(Chandranl) 

Family 

343-7384 

(Dorothy) 

Family 

344- 1380 

(Sandra) 

Family 

342-1432 

(Molly) 

Family 

925-5342 

(Dr.  GIna  Dusch) 

Family 

925-6763 

(Marilyn) 

Family 

342-6535 

(Jerl) 

Family 

344-9114 

(BHsy) 

Family 

343-3394 

(Karen) 

Family 

3437361 

(Frances) 

Family 

343-3323 


(35) 
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Dr.  C.  C«rl  Tully 

4330  Spring  Hill  Avenue,  South  Charleston.  WV  23309 

Mallhew  Uplon 

2910  Noycs  Avenue.  SE.  Charleston.  WV  23304 

W.  Warrni  Upton 

4307  Virginia  Avenue.  Charleston.  WV  23304 

Mr*.  W.  Harold  UrIIng 

1402  Mt.  Vernon  Road.  Charleston.  WV  23314 

Rijr  M.  Van  Mrtre 

2041  in  lOlh  Ave..  Huntington.  WV  23703 

Dr.  John  Vargo  HI 

1421  StonehengeRoad.  Charleston.  WV  23314 

Dennis  R.  Vaughan,  Jr. 

No.  2  Dunlevy.  Charleston.  WV  25314 

Jack  W.  Vaughan 

733  Oakwood  Road.  Charleston.  WV  23314 

Mike  Veres 

Rl  2.  Box  64H.  Chapmanville.  WV  23308 


(Margarc<| 

Social 

(Sac  Ann) 

Junior 

(Fran) 

Social 

Aimclalc 

Non-Rcsidenl 

(Dr.  DIanna  Lenick) 

Family 

(DUne) 

Social 

Family 

(Sharon) 

Non-Resident 

768-S474 


343-0186 


923-3276 


3420927 


6974103 


344-4684 


344-8723 


343-6333 


833-8688 


Mary  Alice  VIgneault,  Jr. 

1402  Viewmont  Drive,  Charleston.  WV  23302 


346-9391 


Curtis  Volh 

1317  Tudor  Rd  Charleston.  WV  25314 

Donald  R.  Vrcdcveld 

1404  Somerlayion  Drive.  Charleston.  WV  23314 

Donald  Wafer 

138  Woodvale  Drive.  Huntington.  WV  23705 

Stephen  Wagner 

1316  Wychwood  Rd..  Charleston.  WV  23314 

KennHh  T.  Waldeck,  Jr. 

3623  N.  Crede  Drive.  Cnurleslon.  WV  23302 

Michael  Waldron 

1049  6lh  St  .  Charleston.  WV  25302 

Mrs.  Cecil  I.  (Jenny)  Walker 

250  Baker  Lane.  Charleston.  WV  25302 

I).  Stephen  Walker 

1410  Conneli  Road.  Charleston.  WV  23314 

Mkhael  S.  Walker 

241  Eureka  Road.  Charleston.  WV  25314 

Richard  B.'  Walker 

PO  Box  570  Hurricane.  WV  25526 

David  Wallace 

4704  Virginia  Ave.  SE.  Charleston.  WV  25304 


(Sandy) 

Family 

(Mary) 

Social 

(Mary  Beth) 

Non-Rfsldent 

(Christina) 

Junior 

(Patricia) 

Family 

Family 

AswcUte 

(IMane) 

Family 

(Usa) 

Family 

(Sara) 

Family 

(Margie) 

FamUy 

(36) 

342-1384 


343-7022 


523-9714 


342-0980 


345-8651 


342-2858 


344-2182 


346-8235 


344-0742 


757-8453 


9258520 
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120  Middle  Roid.  Chaflnlon.  WV  23)14 

Roy  W.  WaHrr 

62S  Holly  Roid.  Chaiksion.  WV  2S3I4 

RoimM  Wallen 

303S  Benniniton  Dr..  Cross  Lanes.  WV  2S313 

A.  Todd  Walls 

69  Fawn  Drivc-Sionegaie.  Hurricane.  WV  2SS26 

BenMrd  Wthrle 

1622  Louden  Hrighu  Rd. .  Charlesion.-WV  2S3I4 

;     Gaines  Wehrie 

'     1440  Louden  Heifhu  Road.  Charleston.  WV  2S3I4 

'     Henry  6.  Wehrie.  Jr. 

,     1237  Upper  Ridgeway.  Charleston.  WV  25314 

)     MkhaH  H.  Wehrie 

>      334  Soulhpointe  Drive.  Charleston.  WV  23314 


S.  Gary  Werkman 

205  Whisperini  Wood.  Charleston.  WV  25304 

Ltmh  Whaley 

14  Quarry  Ridge  W..  Charleston.  WV  25304 

C.E.  WhMe 

4100  Kanawha  Avenue.  Charleston.  WV  25304 

James  B.  While,  HI 

PO  Bo«  13050.  Sissonville.  WV  25360  0050 

Mark  WhHe 

16  Coventry  Woods.  South  Charleston.  WV  25309 

Norman  While 

330  Stale  Sirecl.  Madison.  WV  25130 

Thomas  D.  While 

PotI  Office  Box  48848,  Wichita,  KS  6720 1 -8848 

Ronald  Whitney 

1403  Slonehenge  Road,  Charleston,  WV  25J14 

Terry  Whill 

82  Hunling  Hills,  Charleslon,  WV  2531 1 

Basil  Whiltinglon 

5509  Kanawha  Avneuc,  SE,  Charleston,  WV  25304 

lames  F.  Wildey 

1820  Hubcr  Road,  Charleston,  VW  25314 

Bill  Williams 

1409  Slonehenge  Road,  Charleston,  WV  25314 

lames  D.  Williams 

1  Gilchrist  Drive,  SI.  Albans,  WV  25177 


(KUly) 
(Debra) 
(Dawnctle) 
(Cecilia) 

(Sharon) 

(ChrMle) 

(J«ne) 

(Pam) 

(Barbara) 

(TonI) 

(Cynlhia) 

(Maggie) 
(Debra) 
(Jeannetle) 

(Tralece) 

(Gloria) 
(37) 


Family 


Jon/lnl 


343-S2S)  ' 


344- 1327 


776-7681 


S62-0334 


Family 

345-3613 

Family 

346^1004 

Family 

344-0373 

Family 

744-7772 

Family 

923-5363 

FamUy 

343-6013 

Family 

923  8299 

Family 

984-9S33 

Family 

744-1118 

Family 

369  0514 

Non-ResidenI 

316-634-0148 

FamHy 

343-0810 

Family 

344-5335 

Social 

925-3705 

Senior 

343-0754 

Family 
Family 


343-2035 
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Robert  WillUim 

102  Dominion  Place,  Charleston.  WV  2S)04 

Thomai  P.  Wilton 

701  Myrtle  Road,  Charl«lon,  WV  25314 

Dr.  durkt  P.  Winkler 

1  Van  Boren  Ave.,  Charleston,  WV  25Jt4 

Mr«.  Robert  E.  (Vivian)  Wi«e 

1857  Louden  Heights  Road,  Charleston,  WV  25314 

Vernon  I.  Wilhrow 

5307  Arthur  Drive,  Cross  lanes,  WV  253 1 3 

Parhe  |.  Wolfe 

106  Mark  Drive,  South  Charleston,  WV  25309 

RichartI  Wolford 

1557  Bridge  Road,  Charleston,  WV  25314 

Haiel  Work 

1522  Hampton  Road,  Charleston,  WV  25314 

David  Wrighl 

5  West  Coventry  Road,  South  Charleston,  WV  25309 

Mn.  William  E.  (Bobbie)  Wrighl 

1506  Barberry  Lane,  Charleston,  WV  25314 

lamct  Zedosky 

1SS3  Ml.  Vernon  Road,  Charleston,  WV  25314 


Family 

3450053 

(MargarcO 

Senior 

346-5253 

(KImberty) 

Family 

345-7499 

Atsoclale 

344-9043 

(Harielle) 

Family 

776-1482 

(Penny) 

Family 

744-5140 

(Alison) 

Social 

344-2640 

SocUl 

343-0183 

(Deniw) 

SocUl 

(Lenore) 


Associate 


Family 


746-0373 


345-7030 


WHIUm  Ziebold 

12  Wildacre  Road,  Charleston,  WV  25314 


(Mary) 


Senior 


on 
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BERRY  HILLS  COUNTRY  CLUB 


CLUB  HOUSE 
744-1393   OR   744  2341 

GOLF  SHOP 
744-8790 

GROUNDS  DEPARTMENT 

744-2257 


FAX-NUMBER 
744-7040 
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SENATE  RESPONSE  (PUBLIC) 
EXHIBIT  20 


ROBERT  BRUCE  KING 


July  3, 1998 
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,   M-lfM    I 
■    Ikt.im     i 

i     _  .    _J 
1 1.  rtfMi  lupofiin 

I  King,   Kobcrt  B 

'4.TMk 


FINANCIAL  DISCLOSURE  REPORT 

NominatioB  Report 


(Anick  llljudgti  Im/icsic  acint  or 
micr  nana  matumt  pidttM  mdic 


X  CMn  or  OitaaiaiiM 

U.S.  ct.  of  ttpftlM.  4th  Cir. 

,,      06/24/l»»a 


Atpon  lUfuni  b>  Ar  £iAki 
HtformAaeflMifaiLKo 
101-1*4.  Hotemttr  M.  /M> 
aVSC  Afp  4.Stt  101-11}) 

{l.Dilt*ril<yan 
:  oe/2»/i99« 


I  U.   S.  Circuit  Judg*  -  Ncain*c 

r  Ctoabtn  or  OOkt  AMnm 

1300  konk  Ono  Center 

707  Virginia  strocc,  CMt 

CMrloiton.  «V  2Sa01 


01/01/1*97 

10 
0C/29/199e 


t.  Oa  Ikt  knto  of  Ikt  laroraaiioo  coalilM4 1*  M>  IUh"  •ii' ■■> 
■odlWnltoai  ptfuloiac  iWmo,  H  b  io  ■>  iplilio.  I*  caaifilaan 


I    Rntnrtic  Oflktr 


lUfOKTAKT  sorts  The  immaumaccompanyiniiliu firm  mtaiU/olUimJ  CamplnfU ptra. 
e/Kckait  iki  NOSE  hatfoi  tack  ttcacfi  f^rt  yon  haw  no  npanabk  t^formaton  Sign  a*  Ikr  lattfaf 


i.  POSITIONS      (Ktponmt  ntdl^idtutl  OKly  mt  pfi  9-JJofhalnKnonl) 

POSITION 
j         ■  NONE    OJo  irponaMc  poiiiiom  ) 


NAME  OF  ORGANIZATION /ENTITY 


1  Cjctcutor 


Cstoto  of  Gladys  Holymon  King  Gregory  <d«c*os«d  aothcr) 
Groonbrior  County,  Most  Virginia 


3     Co-Trustoc 


Millian  C.   King  Children  Education  Truit,    (deceaaed  brother).   United 
National  tank   Icorpcrate  Trustee),  Charleston,  Itv 


D.   AGREEMENTS    */>or<infi«rf>vAe/<»i<)  «*«>//■/«  <<*nin«-fi«w; 

DATE  PARTIES  AND  TERMS 

'   NONE  (No  icponafck  agrccmcnu  ) 


Law  rirv  Buy-out:   Our  law  fim.    King  JUlen  Guthrie  i  HcMugh.   has  a  buy-out  provision 
for  a  Withdrawing  partner.     Pursuant  thereto,   the   (cont'd.    Part  B) 


m.    NON-INVESTMENT  INCOME        (HtpcnUt  *•*..*«/  md  «»»  srr  pp  1 7-14  tf/mtncHom ) 

DATE  SOURCE  AND  TYPE  CROSS  INCOME 

i  NONE    (ttonponbUmm^MWmmmamc)  0««. ■« »»oiiKi) 


1  1»9« 

2  1*97 

3  199a 

4  1994 


King  Allen  a  Guthrie  (services) 
Charleston,  HV 


King  Allen  t  Guthrie  (services) 
Charleston,  av 


(•) 


King  Allen  Guthrie  t  McHugh 
Charleston,  wv 


Pennzoil  Products  Coaapany   (S)    (Koyalties) 
Houston,   TX 


S  443,000.00 
t  374.000.00 
$        121,000.00 


(*)   Approximate  six  months  share  of  1998  net  income  of  law  firm. 

Senate  Response  (Pnblic)  Exhibit  20 
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;   NancofPcnonRcponing  i  DneofRepon 

RNANCIAL  DISCLOSURE  REPORT   [    King.    Robert   B.  i    06/29/1998 

IV.  REIMBURSEMENTS    -  transportation,  lodging,  food,  enteruiDment. 

(helvdei  those  to  spouse  anj  dependent  children  use  the  parenlheticals  "(S)  *  and  "(DC)  "  to  indicate  reportable  reimbursements  rtcetved  by  spouse 
and  dependent  children  respectrvely    See  pp  2S-2S  of  Instructions} 


SOURCE 
NONE  (^'0  suc^  rtporubk  icimbunctncnU-) 


DESCRIPTION 


V.    GIFTS 

(Includes  those  to  spouse  and  dependent  childrer 
rrspectivefy   See  pp  29-32  of  Insirvciions  ) 

SOURCE 
'  '    NONE      (No  such  reportable  gifts.) 

1      Exempt 


t  the  partnlheiicals  "(S)  "  and  "(DC)  "  to  indicate  gifts  recerved  by  spouse  and  dependent  children. 

DESCRIPTION  VALUE 


VI.   LIABILITIES 

(Includes  those  of  spouse  and  dependent  children    indicate  where  applicable,  person  responsible  for  liabilio  b)  using  the  parenthetical  ''(S)"for  separate 
Imhllay^  the  spouse  "(Jj'for  joint  tulbilit)  of  reporting  indtvuiual  and  spouse,  and '(DC)'  for  liability  of  a  dependent  child   See  pp  33-3Soflm 


CREDITOR 
NONE  (No  rcponable  liibilit 


Bank  One.   M«st  Virginia 
ChatJeston.   nv 


DESCRIPTION 

Mortgage  on  Town  House.  Horgantown 
Individual  Line  of  Credit 


VALUE  CODE* 


>VAL  CODES  J-SI 5.000 or  less  K-SIS,OOI-SSO,000  L-S50.00lloSI00.000  M-^SIOO.OOI-S^SO.OOO  N-S250.OOI-S50O.O00 

0-S500.001-SI.000.000    PI -SI. 000,00 1  .$5,000,000    P2-S5.000.O0l-S25.00O.00O    P3-S25.O0O.OOl-S50.OOO.0OO    P4-S50,000.001  or  more 
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t  Name  of  Penon  Repoiting  j 

FINANCIAL  DISCLOSURE  REPORTj^King,   Robert  B. _      j 

~  tlncHiHes'lHou  bj^iouxand 

VII.  Page    1    INVESTMENTS  iDd  TRUSTS-  iDCoroe,  value,  trinsictions  <kptniUnichildrtn  Stepp  3i-i4ofhatniai 


DaicofRcpon 
06/29/1998 


!      Dcscnpiion  of  Assns 

-  Micate  where  applicable,  owner  of 
!  Uie  asxi  by  tuing  the  parenthetical 
I  "(Jj'Jorjoml  ownership  of  reporting 
tndn'iAdalandspouu.  'fSJ'foraep- 
\  erate  ownership  by  spouse.  '(DC)' 
'  for  ownership  by  depentteni  child 

Place  '00' after  each  asset 
exempt  from  prior  disclosure 

^^^""^^NONE^fNoreporubltTncomclslcBTor" 
I  transactions.) 


1   tmnzict  Onl 


Income  during 
fcporting  period 


(1)  1(2) 

Amount :  Type 
Code       (e.g.. 


'Gross  value 

I  ■  end  of 

I  repotting         j 

jperiod         J 
1(1)     1(2)  '     Id) 
Value  Value    j  Type 
I  Code  'Method  (eg.  tniy. 
{()-P)  I  Code     I  Kll,  partial 
l(0-W)    sale. 

inerger, 
redemption) 


Tiansaatoru  during  icponing  period 


If  not  exempt  from  disclosure 


0)         (3)     1(4)       (5) 
Date       Value  Gain     Identity  of 
Month-  Code  |Code  |  buyer/seller 
(J-P)   (A-H)'  (irpnvalc 


2  Banc  One  Corporat 


5  Callaway  Golf  Co  (Com) 
€  Cisco  Systems  Inc  (com) 
1    Coca-Cola  Company  (com) 

6  Coaipaq  Computer  Corp  (com) 
9  Dell  Computer  Corp  (com) 

10  Halt  Disney  Corp  (com) 

11  CatcHly  2000  Inc  (com) 

12  Intel  Corp  (con) 

13  Iomega  Corp  (com) 

14  Merck  i  Co  Inc  (com) 


: Dividend 
iNont 


IS  Microsoft  Corp  (com) 


i  A    j  Dividend   l 
I Hone     I  J 
B   I  Dividend  I  L 


1<  Morgan  Stanley  Dean  Vittei 

Discover  «  Co  (com) 
17  Motorola  Incorporated  (com) 


L  I  T 

4 i   - 


Dividend  ;  J  I  T 


llncXiainCodes  A-SI.OOOorkss  B-S1.001-S2.SOO  C-S2.50I-SS.000  D-SS.00I-SI5.000  E-SI3.00I-S50.000 

(ColBI.D4)       F-SSO.OOI-SIOO.OOO  G-S 1 00.00 1 -SI. 000.000         H I -SI. 000.00 1 -SS. 000.000       H2-SS.000.00lorniorc 

IVdCodes  )-SIS.000orlesi  K-SIS.OOI-SSO.OOO  L-SSO.OOI-SIOO.OOO  M-Sl6o.0OI-S2SO,0OO  N-S2S0.00I-SS00.000 

(Col  CI.D3)     O4S00.00 1 -SI. 000.000  PI-SI.OOO.OOI-SS.000.000  P2-S5.00O.00l-S25.00O.00O  P2-S25.OO0.0OI-S50.0O0.OOO  P4-SSO.000.00 1  or  more 


3VdMihCMes   0-Appraisal 
(Cd  C2)  U-Boolt  Value 


R-Cosi  (real  estate  only) 
VOiher 


S-Asscssmern 
W-Esteated 
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■  Nime  of  Penon  Reporting 
FINANCIAL  DISCLOSURE  REPORT     King.   Robert  B. 

"  (Includes  those  of  spouse  and 

VIL  Page  2    INVESTMENTS  and  TRUSTS-  locome,  value,  transactions  dependent  children  See  pp  36-54  of  Instmctionsj 


Due  of  Repon 

06/29/1998 


Descripiion  or  Aucu 

Indicate  where  applicabie.  owner  of 
the  asset  by  using  the  parenthetical 
'(J)" /or  joint  ownership  of  reporting 
ii^n-idual  and  spouse.  '(Sj'/orsep- 
erate  ownership  by  spouse.  '(DC)' 
for  ownership  by  dependent  child 

Place  "(X)  '  qfter  each  asset 
exempt p-om  prior  disclosure 


Income  during  |  Gross  value      '  Tranuaiom  during  reporting  period 

reporting  period  i «  end  of         ! 

reporting 

[period 

td)    1(2) 


(I)         |(2) 

Amount  ^  Type  j  Vdue '  Value     Type 

Code      l(e.g.  icode  'Method  (e.g.buy. 

(A-H)     ,  dividend.       |(J-P)    Code     |»ell,pwtial 
l(0-W)     talc, 
interest)         '  |  |  merger, 

redemption) 


^NONC    (No  reportable  lncome,asset5,  or 


J 


— \. 


I  18  Mike  Inc  CL  B  lonii) 
'  19  Oracle  Corp  (com) 

!  20  Pepsico  Incorporated  (corn! 

i     - 

j  21  Proctor  k   Gamble  Co   (com) 

'  22  Sprint  Corp  (com) 

t  --  - 

•  23  3Con  Corp  (cornl 

24  «  Home  Corp  Ser  A  (com) 

'   2S  LSI  Logic  Corp  (com) 

26  American  Express  Company   (com 

27  Citicorp  (com) 

26  Federal  Home  Loan  Corporation 
,    (com) 

29  First  Onion  Corp   (com) 

30  Johnson  t  Johnson  (com) 

31  Eli  Lilly  t  Co.  (com) 

32  Pfizer  (con) 

33  PNC  Corp  (com) 

34  Schering  Plough  Corp  (com) 


If  nol  exempt  6om  disclosure 

'~m        IW    ](1)      I  (5) 
Dale      IvtluelCiin  i  Identity  of 
Month- 1  Code  'Codc     buyer/icller 
(A-H)    (Ifprivau 
{  trmsaction) 


Dividend  K 
Dividend  !  L 
{Dividend   j 


Dividend 

J 

T 

1 

Dividend 

K  ]  T 

~\ 

Dividend 

K 

T 

J 

-  H 


A-J,.. 


Dividend  \    k 

L__ 

Dividend  i  K 

t  ! 

I  Dividend  \    k 


4-  1- \ 

Dividend   I    K    .    T 
{Dividend    I    K     j    t 


„1 


t  lilcA3ain  Codes  A-SI.OOO  or  less  B-SI.00l-S2,S00  C-S2.SOI-S5.0(X)  I>=SS,00l-SIS.000  E-SIS.OOI-SSO.OOO 

(Col  B 1. 04)       F-$50.00l-J100.000  G-$)OO.OOI-$I,000.000         H1-II.OOO,OOI-J5,000,000        HJ-JS.OOO.OOl  or  more 

|2VilCode$  J-=J  15.000  or  less  K-JIS.OOI-JSO.OOO  L-$50.00I-JI00.000  M-J100,001-I2SO.OOO  N-J250.OO1-J50O.0O0 

(Col.CI,D3)     OJ500.00 1 -J  1.000.000  Pl»tl,000.001-$5.000.000  P2-$S.000.00I-J25.000,000  P3-$25,000.001-$SO,000,000  P4-$50.000.001  or  more 


I  3  Vil  Mtli  Codes    Q-Appreisal 
'.    (Col  C2)  U-Bool>  Value 


R^ost  (real  estaie  only) 
VK)lher 


S>  Assessment 
W-Estlmated 


T-Cash/MarVet 
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r  Nbik  of  Pcnon  Reponng 
riNANCIAL  DISCLOSURE  REPORT   ]  King.   Robert  B. 


DKtofRepon 

06/29/1996 


(Inchtdet  those  ojspctat  and 


VII.  Page  3   INVESTMENTS  and  TRUSTS-  iDcome,  value,  transactions    dtpiKkm  d\tutn>t  Sn  pp  }i-n  of  hat 


Descripijoti  of  Assets 

Micatt  whtrt  applicabU.  owner  of 
lAr  osie/  bi'  tatng  iht  parmhetical 
'(Jf' foe  joint  e\mershtp  o/rtpoettng 
bidividual and ipouje.  'fS)'foraep- 
trou  owmrship  by-  spouM.  '(DC)' 
for  ovmenlup  by  drptndent  child. 

Pica  'PO' after  tach  azael 
txtmplfrom  prior  dtsetanrr 

^^     "l  NONE    (No  rtpoiubic  mconK.essels,  or" 
BBsactions.) 

35  Kells  Farqo  t  Cov  (COB) 

36  Assend  CouBunications     fcom) 


3"7  ESS  Technolojies   Inc.    (cornl 
36   Peirgain  Technologies    (com) 

39  Seagate  Technologies      (com) 

40  Horldcon  Corp    (com) 

41  Sun  mcrosystems    (com) 


:  Gross  value     '  TmsactiofH  during  reporting  period 


[period 

|(f)"~]C) 
Value  Value 


<l)        10)  Id)     iC)         (1) 

Aamaii  Type  Value  Value     Type 

Code      |(e.t.  Code  ' Method  (eg. buy, 

(A-H)    {dividciid.      I(J-P)  I  Code     Isell.paniri 
(Q-W)   I  tale, 
aiterest) 


If  not  exempt  fnan  disdosive 


Divideild    I   K 


_-J 


EXEMPT- 


O)        1(3)     1(4)      I  (5) 
Dae       Value'Cain     IdeMily  of 
Month-  'Code  ICode     buyer/seller 
Day       |(J-P)  !(A-H);  (ifprivae 
oansaction) 


42  Yahoo  In 


43  Tricon  Global  Restaurants  In 
(com) 

44  Abercroabia  i  ritch  (com) (S) 

45  Cisco  Systems  Inc  (com)  (S) 

46  Dell  Conputer  Corp  Icon) (S) 

47  Federal  Hone  Loan  Corporatio 
(com) (SI 

46  Merck  i  Co.  Inc.  (com)  (S) 


49  t,.    I.    DuPont  (com)  (S) 

50  America  Online  Inc  Del  (com) 
IDCI 

51  Eltrax  Systems  Inc  (com) (DC) 


;none  ;   J.    I    I      I 

[None 


Dividend 
1  Dividend    I    J 


'  i 


I  Hone 


d   I   J     I    T       I 
71    T      I 

—1   J 

L|     T       I 

"     I     T        ] 


XJ..-'.. 


E-SIS.001-J50,000 


llnc«siii  Codes  A-SI.OOO  or  less  B-SI.00I-S2.$00                  C-S2.J0l-S$.0O0                       IVSS.OOI-SIS.OOO 

(Col  BI.D4)       F-SSO.OCI-SIOO.OOO  G-S 1 00.001 -SI. 000.000         H I -SI. 000.00 1 -S5. 000.000        Ki-SS.OOO.OOl  or  more 

IVslCodes           )-JlS.OOOorless  t>J15,OOI-$50.000                L-J50.00 1  $100,000               M-JIOO,001-$2SO.OOO          ~N-S250,0OI-JS0O.O0O 

(Col  CI.D3)      OSSOO.OOI -SI. 000.000  PI-S1.000.00l-$5.000.000  P2-JS.O00.00l-S25.0O0.0OO  P3-S25.000.OOI.S50.000.000  P4-S50.000.00 1  or  more 


3VelMUiCodes    (>-Appraisal 
(Col  a  I  U-Book  Vtlue 


R-Cost  (reel  cstsle  only) 
V-Other 


S- Assessment 
W-Estimned 


TKjsh/Mirkel 
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jNme  of  Penan  Rcponini 
HNANCIAL  DISCLOSURE  REPORT     Kin?,   l(ob«rt  B. 


DHcofRcpon 

oe/29/i99e 


(hciudei  ikott  ofifXMM  md 


VII.  Page  4   INVESTMENTS  *Dd  TRUSTS-  iDComc, value,  trannetions    dtptndm dtUdnn  SnppH-Ut^hatnKiioia) 

Gran  value     |  Transaciiom  during  icpoitiiit  period 


Docripdon  of  Asaeu 

htdlcalf  aAtrr  i^icabU.  ewmr  <4 
dW  aatt  by  uiinf  Un  partmhtitcal 
•(Jfjorjomi  citntrtlup  o/rtponint 
Hdlvldyal ami  ipatiit.  '(S)'/or  tep- 
trau  owmrthjp  by  q}<mte.  '(DC)' 
Jet  awKtnlitp  by  dtftitdtni  diM 

floa  '(X)' tfirr  tach  otMl 
txtmplfocm  prior  duclontrt 

r="=rM)NE    (No  itpomble  mcoracttseu.  or  " 
I  nroaciions.) 

52  Motorola  Incorpoztced   (com)    IDC) 


n|wmim  period 


Amount 

Code 

(A-H) 


S3  Popsico  Incorporated  (cool (DC) 

\  %\  scon  Corp  Icomi I  DC  I 

'55  Tricon  GLBL  Restaurant! 

I  (DC) 


^ 


cj  1(1)  "loj     TO) 

Type  lvalue  Value     Type 

(et..  Code  I  Method ,  (c.(..  buy, 

dividend.  (J-P)  I  Code     {lell.panial 
■em  or  (Q-W)  Inle, 


I   Ifnolexonpi  Inm  discloture 


4,-  ■ 
-I J  H-^ 

Dividend    |   j         T 


Dividend  j  J 
Dividend 

None     I 

i 


(2) 
Dae 
Momh- 
Dey 


I  (3)      («)        (5) 
Value'Cain     Identity  of 
Code  |Code  '  buyer/icllcr 
(J-P)  |(A-H)!  (if  private 
j  ffansaction) 


,rt 


^--. 


56  Cisco  Syatema  Inc. Icom) (DC) 

57  Pan  An  Corp  (com) (DC) 

SB  Hindncre  Durable  Holding  Icom) 
IDC) 

59  At  Home  Corp  Sei  A  icon) (DC) 

60  Dell  Computer  Corp.  ( 

61  Intel  Corp  (com)  (DC) 

..  . -  J 

62  Oracle  Corporation  (com) (DC)    | 

63  Pennzoil  Products  Co.,  C 
Houston,  TX      (5)           I 

e«  Oil  and  C^s  Interests,  Tyler  and  C 
other  counties,  MV  (S) 


I  jon.^  n 


J    ;  T 

--i   — '•■  - 


— i. 


6S  Gillette  Co  (con) 


66  Hilton  Hotels  Corp  (con) 


Dividend 
Dividend 


-i" 


J  .._;.._! 


1 
J- 


_\ I 


67   MindBcre  Durable  Holding  (coa) 

IS) 
66  Cooipaq  Computer  Corp.  Icom) 

IDC) 

1  IneWain Codes  A-sr.ddOot less  JEMl'DOI-CSOO  C-$2.50l -55,000  D-SS.OOI-SIS.OOO 

1    (Col  Bl.CM)       F-SSO.OO)-$)00.000  Ot 1 00.00 1 -5 1. 000,000        HI-5i.OOO.OO)-S;.000.000        H3-J5.0OO.O0I  ormorc 

|2ValCodes  1-5)5.000  or  less  K-S15.00l-$50.000  L-550.00I-JI00,000  M-S10O.OOI-J25O.OOO  N-$250.OOl-J5OO,OOO 

'    (C0ICI.D3)     OtS00.00l-5).000.000        PI-5I.OO0.0O)-SS.OOO.OO0  P2-SS.0OO,0OI-S2S.0O0.OOO  P3-S2S,O00.00l-SS0.0O0.0O0  P4^S0,0O0,00l  or  more 


E-5IS.00I-S50.000 


^  3  Val  Mth  Codes   Q-Appraisil 
I    (Col  C2)  U-Book  Value 


R-Cost  (leal  csiau  only) 
V-Othet 


S- Assessment 
W-Esiimated 
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fNaae  oftaioi  lUpoitiai 


HNANHAt  DISCLOSURE  REPORT  |  mnt.  iiob«rt  ». 

VII.  P«f*  S   INVESTMENTS «Bd  TRUSTS-  tacome,  v«l»«, InimetlOBf    ^ipndnicM*n  Stt pp  M-i4 cf hatnMUmi) 


DocoflUpcM 

06/29/l»9a 


QkHaHtidioitafipaiaimd 


DocripiioiiorAticu 

iKdKOUwIitncfplicaUt.tnmtrpf 
Ikt  out  I  by  wins  f'W  panmthtlietti 
•(Jj'fcrjouti  a^^Ktrstuli  olrtpcrmt 
mdnutual imi ifiaa:  •(S)'jvmp- 
tmu  owmnlup  by  jpatat  'fDCJ' 
for  atmmlup  by  dc/xadnv  ctuU 

riaa  '00'  a/ltr  •flc*  <aKl 
tmm^frcm  prior  daclamrt 

=^^"NONE    (No  ra^fl2l< 


!  69  United  MnkSharu   (cca)    (DC) 


70  »  r  Hicro  D«vie«8  (COB)  (DC> 

71  King  Alltn  Guthrie  i  McHugh 


Gran  value      Traoaaion  4urin|  mmiiin  pchod 


fcpomng 


(I)  Taj     |Ti) 

VataclVataK    JTypt 
Co*  !  Method  (eg.  kvy. 
lyr)  jCode     lielLpnal 
(Q-W)    «*. 


If  aa  ewmpi  froa  diidorare 


C) 
Date 
MoMk- 
Day 


O)     («)       (« 
Valiie'Gaiii     Mendiy  of 
Code  ICode  |  buyer/fellcr 
(>P)  (A4»);  (ifprivw 


J        J 


72 


Our  law  finn.  King  Alko  Guthrie  &  McHugh,  has  t  buy-out  provinon  for  a  wiibdrawing  panoer. 
Punuast  tfaereto.  the  withdrawing  partner  is  compensated  by  payment  of  a  fixed  stun,  plus  bis  or  ber  capital 
account,  plus  his  or  ber  share  of  the  finn's  net  income  to  the  date  of  withdrawal  The  fixed  sum  is  ralnilairri 
00  Ihe  basis  of  the  withdrawing  partner's  units  of  participation  (percentage)  for  a  period  of  the  firm's 
expected  net  income,  based  on  the  firm's  Annual  Budget. 

As  of  the  end  of  1997.  the  value  of  my  capital  account  at  the  firm  was  approximately  $61,000. 
Based  upon  my  1998  percentage  ownership  of  the  firm,  the  value  of  the  buy-out  provision  is  approximately 
$33,000.  Upon  my  departure  from  the  firm.  I  would  receive  payment  of  that  sum.  plus  payment  of  my 
coital  account,  plus  payment  of  my  share  of  the  firm's  1998  oei  income  to  the  date  of  withdrawal. 


J 


1 

- 

—  ■    - 

!              1         ' 

i  78 

\ 

i          1 

|79 

1 

-- 

i 

Ui 

1 

-  - 

- 

— 

-   ■• 

|«  - 

1" 
1 

i 



— 

L. 

I  IncUain Codes  A-JI. 000 ot  lets 

'    (COIBI.D4)      F-t50,001-$ 1 00.000 

TlVal  Codes         )-S1S.000o(less 

I    (ColCI.D3)     O-SS00.001 -SI. 000.000 

|3VtlM0iCodcs   O-Appraisal 
I    (Col  C2)  U-Bool  Value 


B-Sl. 001-12,500 
G-S100.00I-SI.OOO.OOO 


O42.50l-J5.000 
HI-SI.OCO.OOI-SS.OOO.OOO 


D-SS.OOl -SI  5.000 
H2-SS.000.0OI  ormoft 


E-SI5.00I-SSO,000 


K-S1S.001-tSO.000  L-SSO.OOI-SIOO.OOO  KM100.001-S2S0.00O  N-S250.001-S500.000 

PI-SI.000.001-SS.000.000  P2-S5.000.0O1-S25.0OO.0O0  P3-S25.000.00l-S50,000,000  P4-SSO.000.001  or  more 


RH:osi  (ical  esuie  only) 
VKMier 


T-Caih/Makei 


149 


fNime  of  Person  Reporting  ;  D«e  of  Report 

nNANClAL  DISCLOSURE  REPORT     »tin9,   Robert  B.  106/29/1998 

Vni.     ADDITIONAL  INFORMATION  OR  EXPLANATIONS. 

fbtdicau  pari  t^rtpon.) 


PIkRT  2:  Re:  Law  rim  Buy-out:  cont'd  ...compensated  by  payment  of  a  fixed  sun,  plus  his  or  her  capital 
account,  plus  his  or  her  share  of  the  firm's  net  income  to  the  date  of  withdrawal.   The  fixed  sum  is 
calculated  on  the  basis  of  the  withdrawing  partner's  units  of  participation  (percentage)  for  a  period  of  the 
firm's  expected  net  income,  based  on  the  firm's  Annual  Budget. 

As  of  the  end  of  1997,  the  value  of  my  capital  account  at  the  firm  was  approximately  $61,000.   Baaed  upon 
my  1998  percentage  ownership  of  the  firm,  the  value  of  the  buy-out  provision  is  approximately  $33,000.   Upon 
■y  departure  from  the  firm,  I  would  receive  payment  of  that  sum,  plus  payment  of  my  capital  account,  plus 
payment  of  my  share  of  the  firm's  1996  net  income  to  the  date  of  withdrawal. 


iso 


I    Nmk  of  foiea  lUponiiii  j  DaceflU»en 

nNANCIAL  DISCUKURE  REFORT  !   Kin*,  *ob.rt  >.  .  ;  os/J»/l»»e 

SECTION  HEADING.    (iiidieii«p«ofiq«o«t) 
Infomution   continued  from  Parts   I   through  VI,    inclusive. 

rjkltT      3.   HON-IKVCSTHtNT  INCOHE    (cont'd.  I 
Lin*       Datt  Sourc*  and  Typ«  Grots  Xneca* 

S         IW       rannioil  rroductt  Coapuiy   (SI    (KoydtiMI  Houston,  TX 
(         Kit       ronnteil  rioducts  Coapviy   (SI    (Koyaltiosl     Houston,   TX 
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Nme  of  Penon  Reporting 
FINANCIAL  DISCLOSURE  REPORT  I   King.   Robert  B. 


DauofRepon 

06/29/1998 


K.  CERTmCATION 


In  compli 
Judicial  Acti 

adjudicatory  function  in  a 
minor  or  dependent  childre 
litigation. 

I  certify  that  all  the 
dependent  children,  if  any 
information  not  reported  w 


th  the  provisions  of  26  U.S.C.  4SS  and  of  Advisory  Opinion  No 

and  to  the  best  of  my  knowledge  at  the  tine  after  reasonable 

n  in  any  litigation  during  the  period  covered  by  this  report 

a  financial  interest,  as  defined  in  Canon  3C(3)(c 


y  Co 


57  of  the  Advi 
inquiry,  I  did  not  p< 
.n  which  I,  my  spouse 
,  in  the  outcome  of  ; 


information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or 

is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any 
s  withheld  because  it  net  applicable  statutory  provisions  permitting  non-disclosure. 


I  further  certify  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which 
have  been  reported  are  in  compliance  with  the  provisions  of  5  U.S.C.  app.  4,  section  501  et.  seq.,  5  U.S.C.  7353 
and  Judicial  Conference  regulations. 


»u.,^.^^^. 


V^"   -     OateXvy.^  •;^^^  \^^^ 


Any  individual  who  knowingly  and 
may  be  subject  to  civil  and  crinu 


ilfully  fals 
al  sanctions 


ties  or  fails 
(5  U.S.C.  App. 


nUNG  INSTRUCTIONS 

Mail  original  and  three  additional  copies  to: 

Committee  on  Financial  Disclosure 
Administrative  Office  of  the  United  Sutes  Conrts 
One  Columbus  Cirelc,  N.E. 
Suite  ^30l 
Washington,  D.C.  20S44 
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SENATE  RESPONSE  (PUBLIC) 
EXHIBITS  21-A  through  21-D 


ROBERT  BRUCE  KING 


JnJy  3, 1998 
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FINANCIAL  STATEMEhT 
(NET  WORTH) 


July  3.  1998 


Provide  a  complete,  current  finaocUl  net  wonh  SBteioeni  which  itcmizei  in  detail  aU  aueis 
(jncludiBf  bank  accounts,  rial  ccute,  jecuiilics,  inuu,  investmenu.  and  ocbci  fjnancial  holdings)  all 
liabiUry  (include  detns,  mongtges.  loans,  and  other  financia]  obligaiioni)  of  yourself,  your  spouse,  and 
othet  immediate  metnben  of  your  bousebold. 


Ksm 

lIABiLiflES 

~           ■    ~ 

Cuh  00  band  and  in  banlo 

Lined  securiiki  —  add  tcluxlule 
SCHEDULE  A 

Accovmu  ud  DOUc  Ttreivablc: 
Due  (torn  Tclacrwi  and  triends 
IXie  fromocfacn 
Doubtful 

Real  eiuie  owned  —  add  icKcdule 

SCHUJULEB 
Real  etuu  iiion{agc>  receivable 
Auics  and  other  penooal  pinpcny 

Ca&h  value  —  liie  inntuicc 
Other  uuu  —  iamiir; 
DtA    SCHEDULE  C 

120.000 
-0- 

ScbednlcE 
Notu  payable  lo  banks  —  uniacuicd 

Nom  pvable  lo  leladves 

Nous  payable  to  others 
Aczaonis  and  bills  due 
Unpaid  income  ux 
Other  unpaid  uA  and  interest 
Kcal  estate  monfafcs  pqnble  — 

Schedule  E 
rhsltfl  mortgages  and  other  liens  payable 

Other  debts  —  iicmice: 

414.000 

-0 

Se78.328 

-0- 

-0- 

-0- 

-0- 

-0 

-0- 

-0- 

-0- 

-0- 
^136,756 

-0- 

S40D.oao 

-0 

-0- 

-0- 

SfiO.QOO 

Lift  JftPTnivy  ^liiy  l.^an^ 

(Nonbwetteni  ML  Insanncc  Compaiiy) 

$34,000 

$170,000 

$91,746 

Fcitsloo  PUiu  -  SCHEDULE  O 

M9U33 

Ibtal  babiUtjei 

Nat«artb 

Ibul  liahiliius  and  net  worth 

$184,756 
P,22«,651 

Intenst  Is  Law  Finn 

$100,000 

Total  assets 

52.413,407 

$2,413,407 

CONTlNGEXr  UaBUJTCES 

GENERAL  1NTOR.MATI0N 

As  endorm,  co-nuliei  itt  guarauor 

1)  Lav  run  Line  of  CirdiL,  with  h* 
partnm  ■  S2i)0,000  00 

Balancf 

2)  Law  tlnn  loan  on  cofflputer 
equlpmeni 

Balance 
On  leases  or  cCDincn 

Legal  Claioi 

Pnivisun  fbi  Federal  Income  Tk* 

Other  (DceUl  debt 

SIS  .000 

Art  any  assets  pledged''  (Add  schedules) 

NO 

$116,900 

-0- 

actioM? 

NO 

■0- 

Have  you  ever  lakio  bankruptcy? 

NO 

-0- 



-9- 

Senate  Rcaponsc  (Public)  Exhibit  21*A 
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SCHEDULE  A 

TO 

FINANCIAL  STATEMENT  OF 

RQBBKT  BWCF.  KTNg  OF  mx  1,  199R 

JJ.B.  HUJianl,  W.L.  Lyons,  Inc. 
Ourleston,  WV  2S301 

1.  Koberc  B.  King 

American  Online  lac  Del 
Bankssierica  Coip 
Cisco  Sysmns  Inc 
Coc«  CoU  Company 
Con^aq  Conqratcr  Coip 
Dell  Computer  Coip 
MUi  Disney  Company 
Intel  Cotp 
Meick  &  Co  Inc 
Microsoft  Coip 
Moigin  Stanley  Dean 
Oracle  Coipontion 
Pepsico  Incoiponied 
Procter  &  Gvnble  Co 

Money  Market  Puois $3,628.61 

TOTAL  OF  ACCOUNT S605,338.61 

2,  Reben  B.  King  Special  Account 


CAS  OF  3  JULY  98) 

UrgHAMTQ 

^Uj£ 

1200 

126,150.00 

200 

17,300.00 

300 

27.618.75 

400 

34,200.00 

2500 

70.937.50 

600 

SS.687.S0 

200 

21.012.50 

100 

59,300.00 

300 

40.125.00 

400 

43,350.00 

330 

30,153.75 

600 

14.737.50 

600 

24.712.50 

400 

36,425.00 

Qsue^sx. 

N0.0rSHAKF9 

(AS  OF  3  JULY  98) 

At  Home  Coip  Ser  A 

200 

9,462.50 

American  Online  Inc  Del 

200 

21,025.00 

Dell  Computer  Cotp 

200 

37.125.00 

LSI  Logic  Cotp 

100 

2.306.25 

Oracle  Coiporadoo 

100 

2.456.25 

Money  Marka  Funds S613  93 

Tbtal  of  Accouv |72,988.93 

TOTAL  OF  SECUBITIES  ACCOUNTS  S67B.327.S4 
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SCHEDULES 

TO 

FINaNCX\L  STATEMENT  OF 

ttQBKW  BftUCP-  KING  OF  JULY  3.  1998 

PmI  Estill'  Qnv^ 

{Joim  TtOMDcy  wiUi  SuivivorBtup)  (with  Julia  D.  King.  Spoose) 

Brsirtwyr: 

Charlotcm,  litest  Vlisinia 

Air  Market  VWuc:     $400,000 


lOrAL  REAL  ESTATE $400,000 


SCHEDULE C 

TO 

FINANCIAL  STATEMENT  OF 
RPBEKT  BKUCF.  KING  PF  I\JIX  1 .  199S 


J  J  B.  Hilliard.  W.L.  Lyons.  Inc. 
Charlejion,  WV  25301 


(AS  OF  3  JULY  98) 

coNfPAKV  NO.  OF  SHAMff  ^UUE 

American  Onlme  Inc  Del  200  21.025.00 

Amer  Express  Co  100  11.375.00 

Compaq  Computer  Corp  400  11.350.00 

Intel  Corp  90  6.671.25 

Procter  &  Gamble  Co  200  18.212.50 

Cisco  Systcffis  100  9.206.25 

Eli  Lilly  &  Co.  100  6,625.00 

Mort^  Market  Fund 57.280.81 

Tbtal  of  Account $91,745.81 
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SCHEDULED 

TD 

FINANCIAL  STATEMENT  OF 

KftTtCTT  BMTCT:  KINO  OF  lUIY  3.  1998 


PPTltitW  ^»"« 


King  Allen  Guthrie  ft  McHu^  Money  Puichue  Plan 

hnsion  Fund 

TRUSTEE:  Bank  One,  West  VUginia,  Charlenoa,  WV 

SelfDliecied 

J.J.B.  HlUiaid.  W.L.  Lyoiu.  Inc 

Charlettoa.  WV  25301 


(AS  OF  3  JULY  98) 

coMBcnr 

NO.  OF  SPACES 

VALUE 

Cisco  Syslsc 

600 

55.237.50 

Cidcorp 

200 

29.850.00 

Coca  Cola  Co 

600 

51,300.00 

Compaq  Compuier  Coip 

UOO 

42,562.50 

Dell  Computer  Corp 

100 

74.250.00 

Will  Disney  Co 

300 

31.518.75 

Federal  Home  Ln  Mtg  Corp 

500 

23.531.25 

Fim  Un  Corp 

400 

23.300  00 

CilletieCo 

400 

22.750.00 

Hilton  Hotels  Coip 

300 

8,587.50 

Intel  Corp 

400 

29.650  00 

Johnson  &  Johnson 

500 

37.000.00 

EU  Lilly  &  Co 

600 

39.750.00 

Meick  A  Co  iDc 

300 

40.125  00 

Microsoft  Corp 

600 

65,025.00 

Morgan  Stanley  Dean 

500 

45.687.50 

Nike  Inc 

400 

19.475.00 

Fepsico  Inc 

400 

16,475.00 

Pflserlnc 

400 

43,475.00 

PNC  Bank  Coip 

300 

16.162.50 

Schcring  Plough  Corp 

300 

27.487.50 

Tricon  Global  Restauianu  inc 

40 

1.267.50 

^lU  Paigo  A  Co 

100 

36.900  00 

Monev  Markm  Fund 

$19,000.00 

Ibta]  of  Account 

$800,367.50 
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SCHEDULED 

TO  FINANCIAL  STATEMENT  OF 
RDBEKT  BRUCE  KING  OP  JULY  3.  1998 
fCPNTTWUEP) 

King  Allm  Guduie  It  McHugh  Piofit  Sharing  Plan 

TRUSTEE:  Bank  One.  ^fc«  Vufinia,  Chirlesum.  WV 

Self  Oirecied 

J.J.B.  Hilluid.  W.L.  Lyons.  Inc. 

C3urlesuia.  WV  25301 


coM»jinf 

Afficrican  Online  Inc  Del 

Asoend  Communicaaons  inc 

Ai  Home  Corp  Ser 

Cisco  Sys  Inc 

ESS  IKJuxjlogy  Idc 

Gateway  2000  loc 

LSI  Logic  Coip 

Oracle  Corp 

Furgain  Technologies  Inc 

SaaE^te  Ikchnology 

Sun  Microsystems  Inc 

VfeHdcom  Inc 

'^bbooloc 


200 

100 
100 
100 
100 
100 
100 
150 
200 
100 
100 
100 
150 


(AS  OF  3  JULY  98) 

11.025  00 
4.956.25 
4.731.25 
9.206.25 
468.75 
5,000.00 
2,306.25 
3.684.37 
3,487.50 
2,387.50 
4.343.75 
4.843  75 

23,625.00 


Money  Market  Fund $2,900.00 

TboJ  of  Account S92,96S.62 

Tbul  Pension  Plana $893,333.12 


SCHEDULE E 
TO 

FINANCIAL  STATEMENT  OF 
ROBF.RT  BRUCE  KINC?  PF  ATI.Y  3  199B 


Halaprp  Owir^ 


1.  gf b1  ntatf  Mflrtwew  Fayahk 

Kflldfocc.  Cbarlcstoo,  V^t  VTuj^inia 
Bank  One.  >^^  Vltiinia 


$136,756 


2.  AutoBudtikXABn 

Bank  One,  West  Virginia 


S14.000 
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SCHEDULE  A 

TO 

FINANCIAL  STATEMENT  OF 

JUI.IA  P  KING  fSpgmg) 


Liiffnt  SrtnrttJB 

J.J.B.  HiUurd,  W.L.  Lyons.  Inc. 

Charleston,  WV  25301 


Julia  D.  King 


(AS  OF  30  JUNE  98) 

qoM^Mff 

NO.  OF  ,«!»IARES 

Vf^l^S. 

AbeRiombie  Sl  Pitcb  CI  A 

100 

4.400.00 

Cisco  Systcnu  Isc. 

7S 

6.904.68 

DeU  Comfnuer  Coip 

100 

18.562.50 

Fedl  Home  Loan  M^  Coip 

200 

9,412.50 

Merck  &  Co  loc 

100 

13.375  00 

Money  Maries  Funds 

$5  116  98 

TOTAL  OF  ACCOUNT 

$57,771.66 

E.I.  Dupont  Dc  Nemovus  <  Co  36  2.68S.75 

(Stock  Certificate  held  persooaUy) 

TOTAL  OF  SECURITIES    $60,460.41 
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SCHEDUXJIB 

TD 

FINANCIAL  STATEMENT  OF 

JUT  JA  D  KING  (Span,^\ 


IBS 

Juli*  D.  King 

J.J.R  Hilliard.  W.L.  Lyons.  Inc. 

Chaxlesttm.  WV  25301 


(AS  OF  30  JUNE  98) 
POMPANY  Nft  QF  SHAMS  XiUX 

Cisco  Systems  lac  75  6.904.68 

MerckiCoInc  11  1.471.25 

^lodmue  Dunble  Holding  (  214.87 

Money  Market  Funds $565.71 

TOTAL  OF  ACCOUNT $9,156.51 


SCHEDULE C 
TO 

FINANCIAL  STATEMENT  OF 
TUUA  D  KTNr.  fSpniwe^ 


Various  ical  esute  interests  in  oil  and  natural  gas  iocaud  in  Tyler.  Doddridge.  Riuhie  and 
Wct2el  Counties  of  West  Viifinia.  inhehifd  from  spoiise's  mother  in  1993  Income  is 
received  by  spouse  with  respect  to  these  various  interests  from  the  following: 

Pennzoil  Products  Company.  Oil  City,  PA 

penozoil  Exploration  and  Production  Co..  Houston,  TX 

Hah  Petroleum.  Inc.,  Agem,  Smiibvlllc,  WV 

Ttek,  Inc..  Vienna.  WV 

Carl  E.  outers.  Alvy,  WV 

Ergon  Oil  Purchasing,  Inc. ,  Jackson.  MS 


RUR  MARKET  VALUE $25,000 
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FINANCIAL  SMTEME^TT 
(NET  W3RTH) 


June  30,  1998 


BnnraTwiTrPiTTwr.  tb  /«:«m 


Provide  a  complete,  cuncju  fttiinri»l  net  «anb  wmmwii  which  itemiiH  in  deail  til  uteu  (including 
bank  icrminw.  real  euaxe.  lecuitcies.  vua,  invettsieds,  and  other  ftuncial  holdings)  Ul  liability  (inchide 
deba,  mongagu,  loans,  and  other  financial  obligations)  of  jvurself.  your  ^>eusc,  and  other  immediaie 
members  of  yovu  botisehold. 


LumnTUU 

"^^ -^ 

US  GovenuDetB  iccuritiai  —  add  icbediile 
U«ed  lecisUet  -  SCHEDULE  A 
Unlisted  secOHries  -  add  (chedule 
Aceousis  and  octes  RceivibU: 

Due  baa  idazivei  od  ftieods 

Due  bnaoAen 

Ooubtfu] 

Keal  snale  (wned  —  add  icbsdule 
Real  esuie  monp^  nseivable 
Aum  and  oltier  penoul  pnpeny 
Caih  value  —  lifc  iuunoce 
Other  isseu  —  itemize: 

$200 

Nota  p<y«hlc  «D  bacia  —  leased 

Notst  payable  to  relatives 

Haiti  payable  lo  otheis 

Accotmu  tsd  bills  ^"^ 

Umiid  iocooie  tax 

Oibcr  uspaid  tax  and  ioliBresi 

Seal  estate  moitgigei  payable  —  idd 

Other  debts  —  Itesus: 

•0- 

■0- 

-0- 

1S4,164 

-0- 

-0- 
-0- 

•0- 

o- 

-0- 

-0- 

jy 

-0- 

Ji- 

■0- 

-0- 

-0- 

-0- 

-0- 

Sl.OOO 

-0- 

Tbtai  1'fHli^^' 

Netiwoih 

Ibtal  lUbOldet  and  net  wrrb 

-0- 

$55,364 

Total  aueti 

$55,364 

$53,364 

CONTINGENT  LlAStLITIES 

GENERAL  IWPORMAnON 

As  taiana.  co-marker  or  guaiastor 

Ob  leaie<  or  eontiacts 

Lejal  Clainu 

Provision  fbc  KderaJ  Income  Ikz 

-0- 

Aie  any  asiea  pledged?  (Add  tdiedulet) 

NO 

■0- 

Ar  )qu  ddaodani  In  any  luits  or  Icjal 

jctions? 

NO 

-0- 

Have  )DD  ewr  lakan  baokn^tey? 

NO 

•0- 

-0- 

Senate  Rcfpoue  (Public)  Exhibit  21-C 
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SCHEDULE  A 

TO 

FINANCIAL  STATEMENT  OF 

yBPBT  HftUCF.  KTNO  JS.  fSooJ 


J  J.B.  HiUurd,  W.L.  Lyons.  Inc. 
QarlestOT,  WV  25301 

Koben  Bruce  King  Ii. 

(AS  OF  30  JUNE  98) 
CnMyANV  BO  OF  SHaBKS  SALUfi 

ABcric  Online  IncDd  «00  42.050.00 

100  3.068.7S 


3ComCoip 

__  SO  5.434.37 

MB«y  MartoFonds    •cSlilS 

TOTAL  OF  ACCOUNT  . 5>4,lM.35 
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FINANCIAL  STATEMENT 
(NETWDKTH) 


IOmSO,  19n 


WTU.1AM  VntVKS  KTHC,  n  ftor^ 


Provide  a  cosplcB,  eunuu  ^^"jniHai  net  wmb  itatcnifiit  v^iidi  licoklsi  in  detail  ill  used  (jadudiog  biak 
iccouDU,  Ril  utjte,  (ecurlties,  mifu,  Isvesnnaiu,  xsd  ocher  finmcial  boktingj)  all  liibilily  (include  deba. 
mort^ieei.  loins,  lod  otiscr  finmrul  obUgaiJuu)  of  younelf,  your  wpeast.  md  other  imioediate  msmben  of  your 
bouuhold. 


r^^ ^-' — ^ — -AStikTr— "- 

1'    ■'                 ■■uJteajriKs-  '  — 

Luied  securities  —  SCHEDULE  A 

/SrrfnnirT  *^'^  DotcJ  rccfiviblc: 
Due  frem  ieUliv«i  and  ftieods 
Due  bomotbers 
Doubtful 

Real  estate  mcmffect  receivable 
Auioi  and  oAcj  penonal  prepeti)' 
Cub  v^ue  —  life  iutuziBce 
Other  asset!  —  itemize; 
IRA  ■  SCHEDULE  B 

$1,500 

Nolo  p^lble  CO  bails  —  lecwed 
Notti  P4^U  to  bmJo  —  tmsecuTEd 

Notes  pvable  la  nltti^w 
Nacea  pqrablc  to  olbsti 
V~"iT*'  iDd  bdlb  due 
Uopaid  '^"****  tax 

Real  eitaie  mtmggtt  pQ«bU  —  idd 

schedule 

Cttaoel  xxKUTfiuu  and  oi&er  liens  pnahle 

Othfif  debts  —  llemiiB: 

ili.KO 

-0- 

•D- 

sn.249 

■C- 

-0- 

-0- 

^- 

-0- 

-0- 

-0- 

-0- 

-0- 

•o- 

-0- 

-0- 

.0- 

-0- 

-0- 

S24.acio 

-0- 

S2.367 

Ibol  liabililies 

Nelvonb 

Tool  liabililies  and  net  venb 

sij.no 

$«,3I6 

Total  asica 

{110,116 

sno.116 

CONTWGENT  UABUJTIES 

GENERAL  WPORMATION 

A>  eudoner.  co-tnaliri  oi  guariDtor 
Ob  le^es  or  oaonaj 

LiCgal  Claims 

Prmision  for  Fedenl  bccnse  Tkx 

Othet  ipcetal  debt 

-0- 
-0- 

Alt  aw  asacu  pledged?   (Add  icbedulei ) 

NO 

Are  )<au  (iffrrilMt  in  any  sniu  or  legal 
aciicoi? 

NO 

-0- 

Hiw  >Da  over  taken  bankruptcy? 

NO 

-0- 

•0- 

Senate  Rcspoue  (PabUc)  Exhibit  2I-D 
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SCBEDUUA 

TO 

FIKANCIAL  STATEMENT  OF 

Wn  I  I^M  WBVAW  lOWQ  n  fSanI 


Uat^ 


UB.  HiUitrd,  WX.  Lyoos.  Inc. 
CbariwiDii.  WV  25301 


(ASOF30JtME98) 

co\fPAXV  w()  nv  fff\fv<t  Yi^uiL 

CiKo  Systems  Idc  150  13.809.37 

hs  Am  Cop  300  SO.OO 

Cos^sq  Coaynner  100  2,837.50 

Ai  Home  Corp  Sa  A  100  4,731.25 

America  Osliae  Ik  Del  300  21.02S.00 

DeU  Comjmwr  Corp  300  27.843.75 

InirrMrional  Pibercom  100  871.87 

buel  Cocp  100  7.412.S0 

Onde  CotporatioD  ISO  3.6M.37 

KF  Micro  Devicei  lOO  1,087.50 

TOTAJ.    $83,353.11 

M«ipB ($1,104  47) 

TOTAL  OF  ACCOUVT $82,248  64 


5CSEDULEB 

TO 
FINANCIAL  STATEMENT  OF 

Wn  MAM  BBVAN  KTMO  n  fSnr.^ 


ISA 

J.J.B.  Hilliud,  W  L.  Lyou.  Iw. 
Charktum,  WV  25301 


(AS  OF  30  JUNE  9Q 
COMTaNY  wft  OF  SHAWM  YdUS, 

Compaq  OsBpoieT  30  89123 

Uniiad  RanlBhares  Inc  W  >^  40  1,365.00 

Monq- Market $151.10 

TOTAL  OF  ACCOIWT $2,367.35 
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FOURTH  CIRCUIT  COURT  OF  APPEALS 

1998 
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SENATE  JUDICIARY  COMMITTEE  QUESTIONNAIRE 
I.   Biographical  Information  (Public) 

1.  Full  name  (including  any  fornner  names  used.) 

William  Byrd  Traxler,  Jr. 

2.  Address:    List  current  place  of  residence  and  office  address(es). 

Office:  300  East  Washington  Street 

Greenville,  SC    29601 

Home:  Greenville,  South  Carolina 

3.  Date  and  place  of  birth. 

May  1 ,  1 948  Greenville,  South  Carolina 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).  List  spouse's 
occupation,  employer's  name  and  business  address(es). 

Patricia  Walden  Alford  Traxler 
Computer  Instructor 
Greenville  Technical  College 
South  Pleasantburg  Drive 
Greenville,  SC   29607 

5.  Education:  List  each  college  and  law  school  you  have  attended,  including  dates 
of  attendance,  degrees  received,  and  dates  degrees  were  granted. 

Davidson  College,  1966-70 
B.A.  English,  June  1970 

University  of  South  Carolina,  1970-73 
J.D.,  May  1973 

6.  Employment  Record:  List  (by  year)  all  business  or  professional  corporations, 
companies,  firms,  or  other  enterprises,  partnerships,  institutions,  and 
organizations,  nonprofit  or  otherwise,  including  firms,  with  which  you  were 
connected  as  an  officer,  director,  partner,  proprietor,  or  employee  since 
graduation  from  college. 
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Summer 
1970 


1 970  to  present 

Summer 
1971 


Summer 
1972 


1972-73 


1973-74 


1975-81 


Law  clerk 

William  Byrd  Traxler,  Sr. 
606  East  North  Street 
Greenville,  SC    29601 

Davidson  College  Alumni  Association 
President,  1 974  (date  is  approximate) 

Law  clerk 

William  Byrd  Traxler,  Sr. 
606  East  North  Street 
Greenville,  SC   29601 

Director  of  research  grant  from  American  Bar 
Association,  administered  by  University  of  South 
Carolina  School  of  Law 
Columbia,  South  Carolina 

Part-time  law  clerk 
Legislative  Affairs  Department 
Office  of  the  Governor 
Columbia,  South  Carolina 

Attorney 

William  Byrd  Traxler,  Sr. 
606  East  North  Street 
Greenville,  SC   29601 

Chief  Deputy  Solicitor 

Office  of  the  Solicitor-William  W.  Wilkins,  Jr. 

(State  District  Attorney) 

Thirteenth  Judicial  Circuit 

Greenville  County  Courthouse 

Greenville,  SC   29601 


1981-84  Rape  Crisis  Council  of  Greenville 

Chairman,  Board  of  Directors,  1 984 
(Dates  are  approximate) 


1982-85 


YMCA  Camp  Greenville  Board  of  Directors 
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1982-85  Solicitor,  Thirteenth  Judicial  Circuit 

(State  District  Attorney) 
Greenville  County  Courthouse 
Greenville,  SC   29601 

1985-92  Resident  Judge,  Thirteenth  Judicial  Circuit 

Greenville  County  Courthouse 
Suite  322 
Greenville,  SC   29601 

1 992  United  States  District  Judge 
District  of  South  Carolina 
300  East  Washington  Street 
Greenville,  SC    29601 

1 993  to  present      Federal  Judges  Association 

Board  of  Directors,  1998 

7.  Military  Service:  Have  you  had  any  military  service?  If  so,  give  particulars, 
including  the  dates,  branch  of  service,  rank  or  rate,  serial  number,  and  type  of 
discharge  received. 

I  was  commissioned  2nd  Lieutenant  USAR,  Field  Artillery,  in  1 970  and 
changed  my  branch  to  Adjutant  General  in  1972.  I  was  on  inactive  duty 
until  I  was  placed  on  active  duty  to  attend  the  Officers'  Basic  Course  at 
Fort  Benjamin  Harrison  in  Indiana  in  1974  where  I  was  a  1st  Lieutenant 
and  finished  as  one  of  the  top  ten  graduates  of  that  course.  That 
completed  my  active  duty,  and  I  then  became  affiliated  around  1975  with 
a  reserve  unit  as  a  training  officer.  The  reserve  unit  was, 2d  Battalion, 
323rd  Regiment,  1st  Brigade,  108th  Division  (Tng),  Greenville,  South 
Carolina.  I  was  in  this  unit  for  less  than  a  year  and  was  then  transferred 
to  inactive  reserve  for  the  remainder  of  my  commitment.  I  was  honorably 
discharged  on  June  13,  1978,  and  my  Serial  No.  was  250-80-0391. 

8.  Honors  and  Awards:  List  any  scholarships,  fellowships,  honorary  degrees,  and 
honorary  society  memberships  that  you  believe  would  be  of  interest  to  the 
Committee. 

College:    Davidson  College 

Dean's  List 

Scabbard  and  Blade  Honorary  Military  Society 
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Law  School:    University  of  South  Carolina 

Law  Review 

Director  of  American  Bar  Association  grant 

Omicron  Delta  Kappa,  leadership  fraternity 

Professional: 

Award  from  Bonner  R.  Kidd  Home  for  Alcoholics  for  "untiring 
efforts  to  improve  the  quality  of  justice  in  the  Thirteenth  Judicial 
Circuit." 

Outstanding  Young  Men  of  America. 

Citation  of  Appreciation,  American  Legion,  Greenville,  South 
Carolina. 

Outstanding  Service  Award,  South  Carolina  Solicitor's  Association. 

Award  for  Outstanding  Service  to  Victims,  Southeastern 
VictimA/Vitness  Conference. 

Resolution  of  Commendation,  Mayor  and  City  Council,  Greenville, 
South  Carolina. 

Resolution  of  Appreciation,  County  Council,  Greenville  County, 
South  Carolina. 

Leadership  Award,  South  Carolina  Department  of  Probation, 
Parole,  and  Pardon  Services. 


Bar  Associations:  List  all  bar  associations,  legal  or  judicial-related  committees, 
or  conferences  of  which  you  are  or  have  been  a  member,  and  give  the  titles  and 
dates  of  any  offices  which  you  have  held  in  such  groups. 

1 973  to  present      South  Carolina  Bar  Association 
Criminal  Law  Council,  1981 

1 973  to  present      Greenville  County  Bar  Association 

1981  to  1985         South  Carolina  Solicitor's  Association 
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1 982  to  1 985  South    Carolina     Law     Enforcement     Coordinating 

Committee 

1 982  to  1 992         South  Carolina  Prison  Overcrowding  Project 

1 985  to  1 992         South  Carolina  Circuit  Judges  Association 

1987  to  1992  Governor's  Committee  on  Criminal  Justice,  Crime, 

and  Delinquency 

1 988  to  1 992  Hearing  Master,  Judicial  Standards  Commission 

1989  to  1992  South  Carolina  Sentencing  Guidelines  Commission 

Chairman,  Grid  Subcommittee 

1 989  to  1 990  Advisory  Committee  of  the  United  States  Sentencing 

Commission  on  Alternative  Punishments 

1 990  to  1 991  American  Judges  Association 

1990  to  1992  Ad  Hoc  Committee  on  the  South  Carolina  Rules  of 

Civil     Procedure,     Appointed     by     South     Carolina 
Supreme  Court 

1 990  to  present      Participating  Fellow,  South  Carolina  Bar  Foundation 

1 990  to  1 992  Advisory  Committee  on  Court-Annexed  Arbitration 

South  Carolina  Law  Institute 

1991  to  1992         South  Carolina  Uniform  Jury  Charge  Project 

1 992  to  present      District  Judges  Association,  Fourth  Judicial  Circuit 

1 993  to  present      Feder^Judges  Association 

Board  o^drectors,  1 998 


10.  Other  Memberships:  List  all  organizations  to  which  you  belong  that  are  active 
in  lobbying  before  public  bodies.  Please  list  all  other  organizations  to  which  you 
belong. 
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Lobbying: 

1973  to  present  South  Carolina  Bar  Association 

1973  to  present  Greenville  County  Bar  Association 

1981  to  present  American  Legion 

1990  to  present  Carolina  Motor  Club  (AAA) 

1992  to  present  District  Judges  Association,  Fourth  Judicial  Circuit 

1  993  to  present  Federal  Judges  Association 
Non-lobbying: 

1 948  to  present  Christ  Episcopal  Church 

1 970  to  present  Davidson  College  Alumni  Association 

1981  to  present      Piedmont  Dance  Club 

(By-Laws  attached  as  Attachment  A) 

1  990  to  present      South  Carolina  Bar  Foundation 

1  1 .  Court  Admission:  List  all  courts  in  which  you  have  been  admitted  to  practice, 
with  dates  of  admission  and  lapses  if  any  such  memberships  lapsed.  Please 
explain  the  reason  for  any  lapse  of  membership.  Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to  practice. 

State  of  South  Carolina,  all  state  courts 
November  3,  1  973 

United  States  District  Court 
District  of  South  Carolina 
April  16,  1973 

United  States  Court  of  Appeals 
Fourth  Circuit 
October  15,  1974 

United  States  Supreme  Court 
September  18,  1981 
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12.  Published  Writings:  List  the  titles,  publishers,  and  dates  of  books,  articles, 
reports,  or  other  published  material  you  have  written  or  edited.  Please  supply 
one  copy  of  all  published  material  not  readily  available  to  the  Committee.  Also, 
please  supply  a  copy  of  all  speeches  by  you  on  issues  involving  constitutional 
law  or  legal  policy.  If  there  were  press  reports  about  the  speech,  and  they  are 
readily  available  to  you,  please  supply  them. 

Please  see  Attachment  B  for  copies. 

"An  Empirical  Examination  of  the  235  Housing  Program,"  25  South 
Carolina  Law  Review.  No.  1,  pp.  93-149,  1973. 

"The  Problem  of  the  Mentally  III  Criminal  Defendant,"  3  SCLEOA 
Maaazine.  No.  2,  pp.  20-21,  1982. 

"Removal  of  Bullets  from  Wounded  Defendants,"  3  SCLEOA  Magazine. 
No.  5,  pp.  6-8,  1982. 

"Using  Confidential  Informants,"  1  SCLEOA  Update.  No.  6,  p.  13,  July 
1984. 

"Allocating  Responsibility  Among  Tortfeasors  After  the  Adoption  of 
Comparative  Negligence,"  19  The  Defense  Line.  No.  3,  pp.  7-9,  Summer 
1991. 

"Comparative  Negligence  in  South  Carolina:  Adopted  but  Unresolved," 
South  Carolina  Lawyer,  pp.  32-36,  July/August  1991. 

I  have  written  materials  for  the  Continuing  Legal  Education  (CLE)  and  the 
Judicial  Continuing  Legal  Education  (JCLE)  programs  of  the  South  Carolina  Bar: 

Criminal  Law  Review  and  Update,  #82-34 

October  15-16,  1982 

"Judge  and  Lawyer  Problems  in  the  Trial  and  Sentencing  of  Mentally  III 

Defendants." 

Persuasive  Trial  Techniques:   The  Judicial  Perspective,    #89-50 

January  13,  1989 

"Persuasive  Techniques  in  Opening  Statements  and  Closing  Arguments." 
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Fifth  Annual  Criminal  Law  Update,  #90-04 

January  25-26,  1990 

"View  from  the  Bench:     Issues  Relating  to  the  Judge,   Prosecutor, 

Defense  Counsel,  and  Conduct  of  Trial." 

Evidence  Law  with  a  Special  Emphasis  on  the  Use  of  Medical  Evidence 

in  Civil  Actions,  #90-44 

December  14,  1990 

"Recent  Developments  in  the  South  Carolina  Law  of  Evidence." 

1994  Bridge  the  Gap 

March  1,  1994 

"U.S.  District  Court  Practice-A  Perspective  From  the  Trial  Bench." 

The  New  South  Carolina  Rules  of  Evidence-From  a  Criminal  Practice 

Perspective 

June  9,  1995 

"Article  Vll-Opinions  and  Expert  Testimony" 

That  Was  the  Year  that  Was-A  Survey  of  the  Most  Important  Legal 

Developments  of  1996 

January  3,  1997 

"South  Carolina  District  Court  Practice  and  Procedure  Update." 

That  Was  The  Year  That  Was-A  Survey  of  the  Most  Important  Legal 

Developments  of  1  997 

January  9,  1998 

"South  Carolina  District  Court  Practice  and  Procedure  Update." 

Rules,  Rules,  Rules 

March  20,  1998 

"Motion  Practice  in  Federal  Court." 

I  have  prepared  written  material  for  the  Greenville  County  Bar  Association. 

1992  "The    Ramifications    of    the    Adoption    of    Comparative 

Negligence  in  South  Carolina" 

I  have  prepared  written  material  for  the  annual  Judicial  Conference  sponsored 
by  the  South  Carolina  Supreme  Court.   The  topics  include: 
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1 990  "Arguments  in  Death  Penalty  Cases" 
"Right  to  Counsel" 

"Guilty  Pleas" 

I  have  prepared  written  materials  for  the  annual  meeting  of  the  South  Carolina 
Circuit  Judges  Association.   The  topics  include: 

1991  "Expert  Testimony:   The  Inadmissible  Becomes  Admissible" 

1991  "Guilty  Pleas" 

1995  "The  Admissibility  of  Expert  Testimony:  South  Carolina 

Rules  of  Evidence-Rules  702  and  703" 

I  have  prepared  written  materials  for  the  annual  New  Judges  School  sponsored 
by  the  South  Carolina  Supreme  Court. 

1991  "Sentencing  Criminal  Defendants  in  South  Carolina" 

I  have  presented  written  material  to  the  South  Carolina  Defense  Trial  Lawyers 
Association.   The  topic  was: 

1992  "Comparative  Negligence-Multiple  Defendants" 

I  have  presented  written  material  to  the  South  Carolina  Solicitors  Association. 
The  topic  was: 

1 995  "Article  Vll-Expert  Testimony" 

With  the  exception  of  a  discussion  on  the  prepared  materials  submitted,  I  have 
not  given  any  speeches  on  constitutional  law.  With  regard  to  legal  policy,  I 
gave  a  speech  to  the  Greenville  Bar  Association  that  dealt  with  the  subject  of 
frivolous  law  suits  in  1986.  I  do  not  have  my  notes  from  that  talk,  but  I  have 
attached  copies  of  newspaper  articles  about  it.  I  have  also  attached  articles  I 
have  written  for  the  newspaper  on  various  aspects  of  legal  policy. 


While  I  served  on  the  South  Carolina  Prison  Overcrowding  Project,  several 
evaluations  and  reports  were  issued.  Although  I  neither  wrote  them  nor  edited 
them,  I  have  attached  them  as  information. 

Please  see  Attachment  C  for  copies. 
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13.  Health:  What  is  the  present  state  of  your  health?  List  the  date  of  your  last 
physical  examination. 

Excellent. 
May  20,  1998. 

14.  Judicial  Office:  State  (chronologically)  any  judicial  offices  you  have  held, 
whether  such  position  was  elected  or  appointed,  and  a  description  of  the 
jurisdiction  of  each  such  court. 

I  presently  serve  as  a  United  States  District  Court  Judge  for  the 
District  of  South  Carolina.  1  was  nominated  by  President  Bush,  confirmed 
by  the  United  States  Senate,  and  began  work  in  March  1992.  Civil 
jurisdiction  includes  original  jurisdiction  of  all  civil  actions  arising  under 
the  Constitution,  laws,  or  treaties  of  the  United  States,  and  all  civil 
actions  arising  between  diverse  citizens  where  the  matter  in  controversy 
exceeds  $75,000.  Criminal  jurisdiction  encompasses  all  offenses  against 
the  United  States,  as  specified  by  the  statutes  of  the  United  States. 
Additional  jurisdiction  of  the  district  court  is  set  forth  at  28  U.S.C. 
§  1330  et  seq. 

Prior  to  my  work  as  a  district  court  judge,  I  served  as  a  resident 
state  circuit  judge  for  the  Thirteenth  Judicial  Circuit  in  South  Carolina. 
The  jurisdiction  of  the  circuit  court  includes  both  civil  and  criminal 
jurisdiction  in  South  Carolina.  Criminal  jurisdiction  is  for  all  criminal 
offenses  where  the  penalty  exceeds  30  days  and/or  a  $200  fine.  Civil 
jurisdiction  is  for  all  civil  matters  where  the  amount  in  controversy 
exceeds  $2,500.  The  circuit  court  is  the  highest  trial  court  in  South 
Carolina.  I  was  elected  to  this  position  by  the  General  Assembly  of 
South  Carolina  in  1985  to  fill  the  unexpired  term  of  the  Honorable  Frank 
Eppes  who  retired.  I  was  re-elected  by  the  General  Assembly  in  1 986  for 
a  six-year  term. 

15.  Citations:  If  you  are  or  have  been  a  judge,  provide:  (1)  citations  for  the  ten 
most  significant  opinions  you  have  written;  (2)  a  short  summary  of  and  citations 
for  all  appellate  opinions  where  your  decisions  were  reversed  or  where  your 
judgment  was  affirmed  with  significant  criticism  of  your  substantive  or 
procedural  rulings;  and  (3)  citations  for  significant  opinions  on  federal  or  state 
constitutional  issues,  together  with  the  citation  to  appellate  court  rulings  on 
such  opinions.  If  any  of  the  opinions  listed  were  not  officially  reported,  please 
provide  copies  of  the  opinions 
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TEN  MOST  SIGNIFICANT  CASES 

1.  Carriage  Town.  Inc.  v.  LandCo.  inc..  1998  WL  142304  (D.S.C.). 

2.  Phillips  V.  Anderson  County  School  Dist.  Five.  987  F.  Supp.  488  (D.S.C. 
1997). 

3.  Trident  Reoional  Health  Svs.  v.  Polin.  948  F.  Supp.  509  (D.S.C.  1996). 

4.  Laidlaw  Environmental  Servs..  Inc.  v.  Honeywell.  Inc..  966  F.  Supp. 
1401  (D.S.C.  1996). 

5.  Myrtle  Beach  Pipeline  Corp.  v.  Emerson  Elec.  Co..  843  F.  Supp.  1027 
(D.S.C.  1993). 

6.  APAC-Carolina.  Inc.  v.  Towns  of  Allendale  &  Fairfax.  S.C..  868  F.  Supp. 
815  (D.S.C.  1993). 

7.  Citizens  for  Hopkins  Post  Office  v.  United  States  Postal  Service.  830  F. 
Supp.  296  (D.S.C.  1993). 

8.  Hall  V.  Marion  School  District  No.  2.  860  F.  Supp.  278  (D.S.C.  1993). 

9.  Sharoe  v.  Long.  842  F.  Supp.  197  (D.S.C.  1992). 

10.  Tolleson  v.  Educational  Testing  Service.   832  F.  Supp.   158  (D.S.C. 


1992). 


State  Cases 


REVERSALS  OF  DECISIONS 


C.A.N.  Ent.  V.  Health  and  Human  Services.  292  S.C.  556,  357  S.E.2d  714  (Ct. 
App.  1987),  aff'd.  296  S.C.  373,  373  S.E.2d  584  (1988). 

This  case  involved  interpretation  of  a  contract  between  a  nursing  center 
and  the  State  of  South  Carolina  and  concerned  the  question  of  whether 
overpayments  by  the  State  were  timely  disallowed  under  the  terms  of  the 
contract.  I  interpreted  the  contract  to  require  the  nursing  home  to  repay 
the  overpayments.  The  appellate  court  ruled  the  contract  should  be 
interpreted  in  favor  of  the  nursing  home. 

State  V.  Howard.  295  S.C.  462,  369  S.E.2d  132  (1988),  cert,  denied.  490 
U.S.  1113  (1989).  reh'g  denied.  110S.  Ct.  13  (1989). 

This  was  a  joint  murder  trial  of  two  criminal  defendants,  both  of  whom 
had  given  statements  admitting  their  involvement  in  the  murder.  During 
the  trial  each  statement  was  admitted  into  evidence  after  having  been 
redacted  to  exclude  descriptions  of  the  other  defendant's  identity  and 
activities  during  the  commission  of  the  crime.  Both  defendants  were 
convicted  and  sentenced  to  death.  The  appellate  court  affirmed  the 
convictions  of  both  defendants  but  reversed  one  death  sentence  on  the 
grounds  that  redaction  of  that  defendant's  statement  prevented  the  jury 
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from  knowing  that  he  had  claimed  that  the  other  defendant  had 
dominated  his  actions,  which  would  have  been  a  mitigating  factor. 

Fireman's  Ins.  Co.  v.  State  Farm  Mut..  295  S.C.  538,  370  S.E.2d  85  (1988). 

This  case  concerned  the  novel  question  in  South  Carolina  of  whether 
uninsured  and  underinsured  insurance  coverage  were  mutually  exclusive 
and  how  such  policies  could  be  "stacked."  It  involved  a  very  unusual  and 
complicated  set  of  facts.  The  appellate  court  affirmed  in  part  and 
reversed  in  part. 

Whitmire  v.  State  Farm  Mutual  Automobile  Ins.  Co.,  88-MO-058  (S.C.  Ct.  App., 
filed  June  17,  1988).    [Copy  attached.] 

The  plaintiff  was  in  an  accident  on  a  highway  caused  by  a  farm  tractor. 
The  issue  was  whether  a  farm  tractor  was  a  "motor  vehicle"  within  the 
terms  of  the  policy  and  the  statutes  of  South  Carolina.  I  ruled  that  it  was 
and  that  the  plaintiff  should  have  been  able  to  recover  her  damages  under 
the  uninsured  motorist  provisions  of  her  insurance  contract.  The 
appellate  court  held  the  term  "motor  vehicle"  excluded  farm  tractors 
under  the  South  Carolina  statute. 

State  V.  Rumsev.  297  S.C.  273,  376  S.E.2d  509  (1988). 

The  defendant  was  convicted  of  uttering  a  $426.00  bad  check.  The 
appellate  court  reversed  her  conviction  and  held  the  issue  of  whether  the 
check  was  given  for  a  pre-existing  debt  should  have  been  submitted  to 
the  jury. 

State  V.  Smith.  300  S.C.  216,  387  S.E.2d  245  (1989). 

This  defendant  was  on  trial  for,  and  was  convicted  of,  murder.  The 
State's  theory  was  that  the  defendant  killed  the  victim  to  cover  up 
another  prior  murder  he  had  committed.  Finding  the  evidence  of  the  first 
murder  to  be  clear  and  convincing  as  to  the  defendant's  involvement,  I 
allowed  the  State  to  produce  evidence  of  the  defendant's  commission  of 
the  first  murder  in  order  to  explain  his  motive  for  the  second  murder. 

The  appellate  court  held  that  the  evidence  of  the  first  murder  was 
not  clear  and  convincing  and  the  evidence  concerning  it  should  not  have 
been  admitted.  (The  defendant  has  since  been  convicted  of  the  first 
murder). 
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State  V.  Mvers.  301  S.C.  251,  391  S.E.2d  551  (1990). 

At  trial  I  refused  to  qualify  a  paramedic  as  an  expert  on  blood  spatters. 
The  appellate  court  held  that  she  should  have  been  so  qualified. 

Bates  V.  Citv  of  Columbia.  301  S.C.  320,  391  S.E.2d  733  (1990). 

In  a  false  arrest  case  I  granted  summary  judgment  to  the  City,  finding 
that  there  was  no  issue  as  to  whether  two  law  enforcement  officers  had 
probable  cause.  The  officers  stopped  an  individual  matching  the 
description  of  a  suspect  in  a  fire  bombing  and  arrested  him  for  receiving 
stolen  goods  when  a  check  of  his  bicycle's  identification  number  with 
NCIC  confirmed  that  the  bicycle  had  been  stolen.  The  appellate  court 
determined  there  was  a  jury  issue  as  to  whether  probable  cause  existed. 

Crandall  Corp.  v.  Navistar  Intern..  302  S.C.  265,  395  S.E.2d  179  (1990). 

On  a  summary  judgment  motion  I  held  that  a  cause  of  action  for 
intentional  interference  with  prospective  contractual  relations  did  not 
exist  in  South  Carolina,  just  as  our  state  supreme  court  had  ruled  in  1 978 
and  1983.  When  this  case  came  before  it,  the  supreme  court  reversed 
the  two  prior  cases  and  recognized  this  cause  of  action  for  the  first  time. 

State  V.  Boiden.  303  S.C.  41,  398  S.E.2d  494  (1990). 

The  defendant  was  convicted  of  armed  robbery.  I  permitted  testimony 
about  the  defendant's  smoking  crack  cocaine  during  the  night  before  he 
left  his  room  to  rob  the  motel  in  which  he  was  staying.  The  appellate 
court  held  this  was  irrelevant  and  inadmissible. 

Henderson  v.  St.  Francis  Community  Hosp..  295  S.C.  441,  369  S.E.2d  652 
(Ct.  App.  1988),  rev'd  and  remanded  with  instructions  to  Ct.  App..  303  S.C. 
177,  399  S.E.2d  767  (1990). 

The  plaintiff  slipped  on  a  gum  ball  (seed  pod)  from  a  sweet  gum  tree  in 
a  parking  lot.  The  jury  returned  a  verdict  in  her  favor.  I  granted  JNOV 
to  the  owner  of  the  parking  lot,  holding  that  there  was  no  evidence  of 
negligence  on  the  part  of  the  owner.  The  appellate  court  held  there  was 
sufficient  evidence  to  make  a  jury  issue  and  the  verdict  was  reinstated. 
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Anderson  County  v.  Indiana  Lumbermens  Mut..  304  S.C.  363,  404  S.E.2d  718 
(Ct.  App.  1991). 

A  criminal  defendant  junnped  bond.  A  bond  forfeiture  hearing  was  held 
in  which  the  bonding  company  appeared.  An  amount  of  money  was 
ordered  forfeited  by  another  judge.  The  bonding  company  went  out  of 
business  and  the  County  sought  to  enforce  the  forfeiture  against  the 
surety  for  the  bonding  company.  I  held  that  no  notice  was  required  to  be 
given  to  the  surety  during  the  original  bond  forfeiture  proceeding.  The 
appellate  court  held  that  notice  was  required. 

UNICO  Development  Services.  Inc.  v.  Oconee  Geriatric.  Inc.,  305  S.C.  504, 
409  S.E.2d  425  (Ct.  App.  1991). 

This  case  involved  the  sale  of  a  nursing  home.  An  agent  hired  by  the 
seller  sued  for  his  commission.  The  seller  refused  to  pay,  one  of  the 
grounds  for  refusal  being  that  the  agent  had  also  arranged  to  collect  a  fee 
from  the  buyer.  I  ruled  the  agent  had  breached  his  fiduciary  duty  to  the 
seller  when  he  accepted  a  finder's  fee  from  the  buyer  and  that  this 
precluded  his  recovery  from  the  seller. 

The  appellate  court  held  this  case  fell  within  an  exception  to  the 
general  rule  that  a  broker  cannot  act  as  agent  for  both  vendor  and  vendee 
in  the  sale  of  property  without  notice  to  each  side.  Accordingly,  the 
appellate  court  ruled  the  agent  could  collect  the  commission. 

Ellis  v.  Oliver.  307  S.C.  365,  415  S.E.2d  400  (1992). 

The  plaintiff  brought  separate  lawsuits  against  three  different  doctors 
alleging  that  their  medical  malpractice  had  caused  his  quadriplegia.  Two 
of  the  doctors  lived  in  Richland  County  and  one  doctor.  Dr.  Oliver,  lived 
in  Lexington  County.  I  ordered  the  cases  consolidated  so  that  all  of  the 
issues  could  be  tried  at  one  time  in  Richland  County.  The  Supreme  Court 
held  Dr.  Oliver  was  entitled  to  have  the  venue  of  his  case  transferred  to 
Lexington  County. 

State  V.  Henrv.  313  S.C.  106,  432  S.E.2d  489  (Ct.  App.  1994). 

In  a  pretrial  ruling  I  denied  the  State's  motion  to  admit  the  testimony  of 
two  stepdaughters  in  the  trial  of  a  stepfather  accused  of  molesting  a  third 
stepdaughter.  After  considering  the  question  to  be  a  very  close  one,  I 
ruled  that  there  were  not  sufficient  common  elements  between  the 
actions  the  stepfather  allegedly  took  with  the  two  stepdaughters  and  the 
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actions  he  took  with  the  alleged  victim.  Even  though  I  felt  the  State's 
case  to  be  a  strong  one  without  the  testimony  of  the  two  stepdaughters, 
I  continued  the  case  to  give  the  State  time  to  appeal  my  ruling.  The 
South  Carolina  Court  of  Appeals  ruled  that  the  testimony  of  one 
stepdaughter  was  admissible  and  that  one  was  not. 

Federal  Cases 

Thomas  v.  Peacock.  516  U.S.  349  (1996). 

A  company  operating  in  South  Carolina,  Tru-Tech,  Inc.,  went  out  of 
business  and  after  a  lawsuit  the  court  in  South  Carolina  determined  that 
Tru-Tech  owed  its  former  employees  a  substantial  sum  of  money  for 
benefits  due  under  ERISA.  Later  efforts  by  the  employees  to  collect  the 
judgment  from  Tru-Tech  proved  fruitless  as  there  was  no  money  left  in 
the  corporation  when  collection  was  attempted. 

The  employees  then  sued  Peacock,  an  officer  and  shareholder  of 
Tru-Tech,  in  South  Carolina,  alleging  that  the  corporate  veil  of  Tru-Tech 
should  be  pierced  and  Peacock  held  liable  personally.  Peacock  was  a 
resident  of  Pennsylvania.  After  a  trial,  I  determined  that  Peacock  had 
improperly  withdrawn  money  from  the  corporation,  that  the  corporate  veil 
should  be  pierced,  and  that  he  was  indeed  liable  to  the  former  employees 
for  the  benefits  they  had  lost.  In  so  ruling,  I  held  that  the  District  Court 
in  South  Carolina  had  subject  matter  jurisdiction. 

The  Fourth  Circuit  Court  of  Appeals  affirmed  the  case  on  the 
merits,  ruling  that  subject  matter  jurisdiction  did  exist  because  the  action 
to  pierce  the  corporate  veil  of  a  corporation  owing  a  judgment  should  be 
deemed  within  the  ancillary  jurisdiction  of  a  court  seeking  to  enforce  its 
judgment. 

The  United  States  Supreme  Court  reversed,  holding  that  there  was 
no  subject  matter  jurisdiction  in  the  district  court.  The  Court  determined 
that  ERISA  provided  no  basis  for  subject  matter  jurisdiction  and  that  there 
was  no  authority  to  exercise  ancillary  jurisdiction. 

Gillespie  V.  Landers.  40  F.3d  1 243,  1  994  WL  65271  5  {4th  Cir.  1 994). 

The  defendant  was  found  liable  as  a  "controlling  person"  of  a  corporation 
under  the  South  Carolina  Unfair  Trade  Practices  Act  for  damages  suffered 
by  a  plaintiff  in  the  purchase  of  an  automobile  from  the  defendant's 
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dealership.  Attorney's  fees  were  assessed  against  the  defendant  and  his 
son  who  was  the  primary  wrongdoer. 

The  defendant  did  not  appeal  his  liability  for  the  actual  damages, 
but  he  did  appeal  his  responsibility  for  the  plaintiff's  attorney's  fees. 
After  the  trial  of  the  case  and  while  the  case  was  on  appeal  to  the  Fourth 
Circuit,  the  South  Carolina  Supreme  Court  handed  down  a  decision 
excluding  "controlling  persons"  from  liability  under  the  Unfair  Trade 
Practices  Act.  As  a  consequence,  the  Fourth  Circuit  ruled  that  the 
assessment  of  the  attorney's  fees  should  be  eliminated. 

Carter  v.  Medlock.  43  F.3d  1465,  1994  WL  687287  (4th  Cir.  1994). 

Carter,  a  defendant,  had  been  tried  previously  in  state  court  in  South 
Carolina  pursuant  to  what  was  described  by  the  Fourth  Circuit  as  an 
indictment  "framed  in  a  very  odd  fashion."  He  was  convicted  on  only 
one  count.  When  the  State  sought  to  try  the  defendant  under  a 
subsequent  indictment,  Carter  sought  habeas  corpus  relief,  alleging 
double  jeopardy.  I  construed  the  second  indictment  not  to  encompass 
the  charges  for  which  a  verdict  had  been  returned  in  the  first  case.  The 
Fourth  Circuit  determined  otherwise. 

United  States  v.  Penderarass.  47  F.3d  1 1  66,  1  995  WL  56673  (4th  Cir.  1 995). 

Multiple  defendants  were  tried  together  on  an  assortment  of  drug 
charges.  Four  appealed  their  convictions.  One  of  the  defendants 
obtained  a  reversal  of  one  of  his  convictions  because  the  Fourth  Circuit 
determined  that  some  of  the  information  on  the  Western  Union  "send" 
documents  contained  inadmissible  hearsay  and  was  erroneously  admitted 
into  evidence. 

Wright  v.  Oliver.  99  F.3d  1 1  33,  1  996  WL  531  299  (4th  Cir.  1  996). 

Remand  of  a  prisoner's  lawsuit  was  required  because  of  a  decision  by  the 
Fourth  Circuit  regarding  accrual  of  a  prisoner's  claim  which  was  handed 
down  after  my  decision  in  district  court. 

Aiken  v.  Policy  Management  Systems  Corp..  13  F.3d  138  (4th  Cir.  1993). 

In  a  suit  brought  by  an  employee  for  retirement  benefits  under  his 
company's  benefit  plan,  I  ruled  that  where  there  was  a  conflict  between 
the  terms  of  the  plan  and  the  summary  plan  description  (SPD)  the  plan 
terms  would  control.    The  Fourth  Circuit  ruled,  based  upon  the  case  of 
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Pierce  v.  Security  Trust  Life  Ins.  Co..  979  F.2d  23  {4th  Cir.  1992),  that 
the  SPD  controlled.  I  had  been  aware  of  this  case,  but  at  the  time  I  ruled 
it  was  only  an  unpublished  decision  and  hence  of  no  precedential  value. 
The  Fourth  Circuit  panel  changed  Pierce  to  a  published  decision  after  I 
had  finalized  my  order. 

Wilkes  V.  Young.  28  F.3d  1362  (4th  Cir.  1994). 

Mrs.  Wilkes'  daughter  used  the  family  car  to  go  to  a  county  agency  to 
apply  for  benefits.  While  there,  the  daughter  parked  the  car  in  an  area 
where  parking  was  prohibited  and  received  a  summons  for  the  violation 
with  a  directive  to  report  to  the  magistrate  on  a  particular  date.  The 
daughter  did  not  appear  and  the  county  agency  worker  responsible  for 
parking  violations  had  issued  by  a  magistrate  an  arrest  warrant  for  the 
mother  who,  with  no  prior  record,  was  arrested  on  her  job  and  taken  to 
jail  for  failure  to  appear  in  court.  Several  months  later  another  magistrate 
dismissed  the  charges. 

Mrs.  Wilkes  sued  the  county  and  in  a  trial  before  me  a  jury 
awarded  her  damages.  I  denied  all  post-trial  motions,  ruling  in  effect  that 
she  had  produced  sufficient  evidence  to  substantiate  her  claim  and  justify 
the  award  of  damages.  The  Fourth  Circuit  reversed,  holding  that 
falsehoods  in  the  affidavit  for  the  arrest  warrant  were  not  necessary  to 
establish  probable  cause  and  that  there  had  been  no  constitutional 
violation. 

E.J.  Sebastian  Associates  v.  Resolution  Trust  Corp..  43  F.3d  106  {4th  Cir. 
1994). 

Sebastian  sued  for  money  allegedly  due  for  services  rendered  to  a  bank 
before  it  was  taken  over  by  the  Resolution  Trust  Corporation.  I  held  the 
action  was  barred  by  the  D'Oench  doctrine  and  12  U.S.C.A.  §  1823{e). 
The  Fourth  Circuit  held  that  further  development  of  the  facts  was  needed 
and  that  summary  judgment  was  inappropriate. 

Steinke  v.  Beach  Bunqee.  105  F.3d  192  {4th  Cir.  1997). 

A  teenager  was  killed  when  a  cage  he  was  riding  in  to  the  top  of  a 
bungee  jump  arch  broke  loose  and  plummeted  to  the  ground.  The  jury 
awarded  his  parents  twelve  million  dollars  in  actual  damages.  The  Fourth 
Circuit  remanded  the  case  for  me  to  reconsider  the  amount  of  damages 
in  light  of  the  recent  Supreme  Court  case,  Gasperini  v.  Center  for 
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Humanities.  135  L.Edj.2d  659  (1996),  which  was  handed  down  after  my 
decision  in  the  case. 

Schlumberaer  Industries.  Inc|.  v.  National  Surety  Corp..  36  F.3d  1274  (4th  Cir. 
1994). 

This  case  shows  a  reWrsal  with  my  name  as  the  presiding  judge.  The 
error,  however,  was  attributed  to  another  district  judge  who  had  the  case 
before  me. 


SIGNIFICANT  OPINIONS  ON  STATE  OR  FEDERAL 
CONSTITUTIONAL  ISSUES 

1.  Deal  V.  Moore.  No.  97-1676  (D.S.C.  Mar.  27,  1998). 

2.  Greenville  Women's  Clinic  v.  Brvant.  No.   96-1898  (D.S.C.  July   19, 
1996). 

3.  Phillips  V.  Anderson  County  School  District  Five.  987  F.  Supp.  488 
(D.S.C.  1997). 

4.  Hall  V.  Marion  School  District  No.  2.  860  F.  Supp.  278  (D.S.C.  1993), 
aff'd.  31  F.3d  183  (4th  Cir.  1994). 

5.  Hoffman  v.  Powell.  No.  87-CP-04-927  (Anderson  County,  SC,  Court  of 
Common  Pleas,  June  22,  1988),  aff'd.  380  S.E.2d  821  (S.C.  1989). 


Copies  of  all  unpublished  opinions  are  found  at  Attachment  D. 

16.  Public  Office:  State  (chronologically)  any  public  offices  you  have  held,  other 
than  judicial  offices,  including  the  terms  of  service  and  whether  such  positions 
were  elected  or  appointed.  State  (chronologically)  any  unsuccessful  candidacies 
for  elective  public  office. 

Appointed   Solicitor  for  the  Thirteenth   Judicial   Circuit   by  Governor 
Richard  W.  Riley  in  1981  and  served  until  I  was  elected  Solicitor  in  1982. 

Elected  Solicitor  by  the  voters  in  the  Thirteenth  Judicial  Circuit  in  1 982 
and  served  until  I  became  a  state  circuit  judge  in  1 985. 

17.  Legal  Career: 

a.         Describe    chronologically    your    law    practice    and    experience    after 
graduation  from  law  school  including: 
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Whether  you  served  as  clerk  to  a  judge,  and  if  so,  the  name  of  the 
judge,  the  court,  and  the  dates  of  the  period  you  were  a  clerk; 

Not  applicable. 

Whether  you  practiced  alone,  and  if  so,  the  addresses  and  dates; 

Not  applicable. 

The  dates,  names,  and  addresses  of  law  firms  or  offices, 
companies,  or  governmental  agencies  with  which  you  have  been 
connected,  and  the  nature  of  your  connection  with  each; 


1 973-74         Attorney 


1 975-78         Assistant 
Solicitor 


1978-81  Deputy 

Solicitor 


1981-85         Solicitor 


1985-92 

Resident 

Judge 

1992  to 

U.S.  District 

present 

Judge 

William  Byrd  Traxler,  Sr. 
606  East  North  Street 
Greenville,  SC   29601 

Office  of  the  Solicitor 
Greenville  County  Courthouse 
Greenville,  SC   29601 

Office  of  the  Solicitor 
Greenville  County  Courthouse 
Greenville,  SC   29601 

Office  of  the  Solicitor 
Greenville  County  Courthouse 
Greenville,  Sc   29601 

Greenville  County  Courthouse 
Suite  322 
Greenville,  SC   29601 

300  East  Washington  Street 
Greenville,  SC    29601 


What  has  been  the  general  character  of  your  law  practice,  dividing 
it  into  periods  with  dates  if  its  character  has  changed  over  the 
years? 

1 973-74  General  practice  of  law  including  criminal  defense, 
preparation  of  wills,  domestic  relations,  and  plaintiffs' 
tort  claims. 
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1975-85  Prosecution  of  criminal  cases.  As  a  prosecuting 
attorney,  I  tried  almost  every  kind  of  criminal  case 
including  capital  murder,  rape,  armed  robbery,  assault 
and  battery  with  intent  to  kill,  child  abuse,  and  a 
wide  variety  of  theft  offenses. 

2.  Describe  your  typical  former  clients,  and  mention  the  areas,  if  any, 
in  which  you  have  specialized. 

In  private  practice,  my  typical  clients  were  those  who  were 
referred  by  other  attorneys,  those  who  were  sent  by  the  Greenville 
County  Bar  Referral  Service,  and  those  who  were  already  clients 
of  the  firm.  They  were,  for  the  most  part,  members  of  the  general 
working  public. 

In  my  work  as  a  prosecutor,  my  client  was  the  State  of 
South  Carolina.  The  bulk  of  my  experience  as  a  lawyer  was  in  the 
area  of  criminal  prosecution. 

1 .  Did  you  appear  in  court  frequently,  occasionally,  or  not  at  all?  If 
the  frequency  of  your  appearances  in  court  varied,  describe  each 
such  variance,  giving  dates. 

In  my  private  practice,  I  appeared  in  municipal  court  once  in  1 973 
and  in  civil  court  once.  As  a  prosecutor,  I  was  in  court  for  some 
purpose  virtually  every  term  of  court  for  ten  years. 

2.  What  percentage  of  these  appearances  was  in: 


1973-74 

(1) 

Federal  courts 

0% 

(2) 

State  courts  of  record 

100% 

(3) 

Other  courts 

0% 

1975-85 

(1) 

Federal  courts 

1% 

(2) 

State  courts  of  record 

99% 

(3) 

Other  courts 

0% 

3.         What  percentage  of  your  litigation  was: 

1973-74        (1)       Civil  99% 

(2)        Criminal  1  % 
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1975-85        (1)       Civil  1% 

(2)       Criminal  99% 

4.  State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict 
or  judgment  (rather  than  settled),  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 

When  I  was  the  Solicitor,  I  tried  approximately  60  cases  as  the 
chief  counsel  handling  the  examinations  of  all  witnesses  and 
presenting  all  arguments.  In  most  of  these  cases,  I  had  an 
assistant  taking  notes  and  arranging  for  the  presence  of  our 
witnesses.  As  associate  counsel,  I  participated  in  approximately 
45  cases  where  I  was  involved  in  trial  preparation  and  in 
facilitating  the  handling  of  physical  evidence  and  the  presence  of 
witnesses. 

5.  What  percentage  of  these  trials  was: 

(a)  Jury  99% 

(b)  Non-jury  1  % 

18.  Litigation:  Describe  the  ten  most  significant  litigated  matters  which  you 
personally  handled.  Give  the  citations,  if  the  cases  were  reported,  and  the 
docket  number  and  date  if  unreported.  Give  a  capsule  summary  of  the 
substance  of  each  case.  Identify  the  party  or  parties  whom  you  represented; 
describe  in  detail  the  nature  of  your  participation  in  the  litigation  and  the  final 
disposition  of  the  case.   Also  state  as  to  each  case: 

(a)  The  date  of  representation; 

(b)  The  name  of  the  court  and  the  name  of  the  judge  or  judges  before 
whom  the  case  was  litigated;  and 

(c)  The  individual  names,  addresses,  and  telephone  numbers  of  co- 
counsel  and  of  principal  counsel  for  each  of  the  other  parties. 

In  each  of  the  following  cases,  I  was  the  Solicitor  for  the  Thirteenth 
Judicial  Circuit,  and  my  participation  was  as  chief  counsel  responsible  for  all 
questioning  of  witnesses  and  all  arguments  to  the  jury.  I  generally  would  have 
either  an  assistant  solicitor  with  me  or  an  investigator.  There  is  no  record  of 
who  they  were,  and  I  have  no  independent  recollection  of  which  person  helped 
me  on  the  individual  cases.  Their  job  was  to  assist  in  trial  preparation,  to  help 
me  with  the  physical  evidence,  and  to  offer  suggestions  as  the  case  progressed. 
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(1)       State  V.  Louise  C.  Whitted.  279  S.C.  269,  305  S.E.2d  245  (1983). 


This  defendant  was  tried  for  aiding,  abetting,  and  promoting  the  murder 
of  her  husband  by  her  daughter's  16-year-old  boyfriend.  I  worked  closely  with 
law  enforcement  in  solving  the  crime  and  in  bringing  this  former  beauty  queen 
to  justice.  A  key  to  our  successful  prosecution  was  our  ability  to  procure  the 
evidence  necessary  to  rebut  the  defendant's  version  of  events  the  night  of  the 
murder.  This  was  one  of  the  most  publicized  trials  in  our  area  in  years.  The 
defendant  was  found  guilty  of  murder. 


Representation  date: 
Court: 


February  15,  1982  (Trial  of  Approx.  7  days) 

Court  of  General  Sessions 

Greenville  County 

The  Honorable  Paul  M.  Moore  (deceased) 

Presiding  Judge 


Defense  attorneys: 


Jerry  L.  Taylor  (deceased) 


Stephen  J.  Henry 
406  Pettigru  Street 
Greenville,  SC   29601 
(864)  232-9700 


(2)        State  V.  John  David  Teter.  83-GS-23-753  (March  9,  1983). 

This  defendant  was  a  drunk  driver  with  a  lengthy  prior  record  for  driving 
offenses  in  general  and  for  driving  under  the  influence  in  particular.  He  was 
indicted  for  murder  and/or  reckless  homicide  for  causing  the  death  on  New 
Year's  Eve  of  a  college  student  when  the  defendant  collided  with  the  rear  of  the 
student's  car  as  the  student  was  stopped  at  a  red  light.  This  case  was  unusual 
because  it  involved  the  charge  of  murder  against  a  drunk  driver,  the  theory 
being  that  the  defendant's  recklessness  was  so  extreme  as  to  be  tantamount 
to  intent.   He  was  found  guilty  of  reckless  homicide. 

Representation  date:  March  7,  1983  (Three-day  trial) 


Court: 


Court  of  General  Sessions 
Greenville  County 
The  Honorable  C.  Victor  Pyle,  Jr. 
Presiding  Judge 
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Defense  attorneys: 


B.  O.  Thomason,  Jr.  (deceased) 
William  A.  Coates 
P.O.  Box  10045 
Greenville,  SC   29603 
(864)  242-6360 


Horace  C.  Smith 
P.O.  Box  1144 
Spartanburg,  SC   29304 
(864)  582-4569 

(3)       State  V.  Larrv  Ford  Allen.  277  S.C.  595,  291  S.E.2d  459  (1982); 
State  V.  Walter  Childers.  Jr..  82-GS-23-2130,  31  (July  31,  1982). 

These  defendants  were  charged  with  murder.  Preparation  of  the  case 
involved  my  petition  to  the  court  to  compel  the  extraction  of  bullets  from  the 
body  of  one  of  the  defendants  for  comparison  with  the  gun  of  the  deceased. 
This  issue  was  ultimately  resolved  in  the  Supreme  Court  of  South  Carolina. 
Childers  was  found  guilty  of  attempted  armed  robbery  and  conspiracy.  He  was 
acquitted  of  murder  and  assault  and  battery  with  intent  to  kill.  Allen  was  found 
guilty  of  all  charges. 


Representation  date: 


July  26,  1 982 


Court: 


Court  of  General  Sessions 
Greenville  County 
The  Honorable  Frank  Eppes 
Presiding  Judge 


Defense  attorneys 
for  Allen: 


H.  F.  Partee 
601  McBee  Avenue 
Greenville,  SC   29601 
(864)  242-6800 


Douglas  F.  Patrick 
P.O.  Box  2343 
Greenville,  SC   29602 
(864)  242-9000 


Defense  attorneys 
for  Childers: 


Howard  W.  Paschal,  Jr. 
P.O.  Box  10345 
Greenville,  SC   29603 
(864)  232-5832 
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James  R.  Mann 
102  West  Stone  Avenue 
Greenville,  SC   29609 
(864)  271-2992 


(4)       State  V.  Clifton  Joe  Campbell.  287  S.C.  377,  339  S.E.2d  109  (1985). 

The  defendant  was  tried  for  murder  for  having  poured  gasoline  upon  a 
man  he  suspected  of  having  been  his  wife's  lover  and  setting  him  on  fire.  The 
victim  lived  for  several  months  in  a  burn  center  before  he  died.  A  key  issue  was 
the  admissibility  of  a  dying  declaration.  The  defendant  was  found  guilty  and 
sentenced  to  life  imprisonment. 

Representation  date:  March  12,  1984  (Trial  of  approx.  7  days) 

Court:  Court  of  General  Sessions 

Pickens  County 

The  Honorable  C.  Victor  Pyle,  Jr. 
Presiding  Judge 

Defense  attorneys:  B.  0.  Thomason,  Jr.  (deceased) 

William  A.  Coates 
P.O.  Box  10045 
Greenville,  SC    29603 
(864)  242-6360 


(5)       State  V.  Curtis  Lee  Hvder.  84-GS-39-196  (May  16,  1984). 

This  murder  case  involved  the  disappearance  of  a  teenage  girl  and  the 
subsequent  discovery  of  her  body  in  a  nearby  river.  This  case  involved 
extensive  preparation  and  detailed  legal  analysis  of  the  admissibility  of  a 
confession.  The  defendant  contended  that  he  had  accidentally  killed  the  victim 
while  trying  to  keep  her  from  screaming.  His  statement  was  virtually  the  only 
evidence  against  the  defendant  available  to  the  State.  The  defendant  was 
found  guilty  of  murder. 

Representation  date:  May  15,  1984  (Two-day  trial) 

Court:  Court  of  General  Sessions 

Pickens  County 
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Defense  attorney: 


The  Honorable  Francis  B.  Nicholson  (deceased) 
Presiding  Judge 

John  T.  Gentry  (deceased) 


(6)       State  V.  Aubrey  Lee  Grizzle.  81-GS-23-3012,  13  (September  23,  1981). 

This  defendant  was  tried  for  the  murder  of  the  civil  defense  director  and 
the  manager  of  the  service  department  of  an  automobile  dealer  on  the  same 
day.  He  had  a  history  of  mental  problems,  and  his  defense  was  insanity.  The 
defendant  was  found  guilty  of  murder. 


Representation  date: 
Court: 


Defense  attorney: 


September  21,  1981  (Three-day  trial) 

Court  of  General  Sessions 
Greenville  County 
The  Honorable  C.  Victor  Pyle,  Jr. 
Presiding  Judge 

H.  F.  Partee 
601  McBee  Avenue 
Greenville,  SC   29601 
(864)  242-6800 


(7)       State  V.  Jewel  Loraine  Garrett.  82-GS-23-54  (January  14,  1982). 

This  defendant  was  a  young  girl  who  stabbed  her  high  school  teacher  to 
death  during  school.  She  also  had  a  history  of  mental  problems.  Like  the 
Grizzle  case,  there  was  a  great  deal  of  expert  testimony  presented  involving  the 
mental  abilities  of  the  defendant.  Her  defense  of  insanity  was  rejected  by  the 
jury,  and  she  was  found  guilty  of  murder.  This  case  and  the  Grizzle  case  above 
precipitated  the  passage  of  the  guilty  but  mentally  ill  verdict  option  by  the  South 
Carolina  Legislature. 


Representation  date: 
Court: 


January  11,1 982  (Three-day  trial) 

Court  of  General  Sessions 
Greenville  County 

The  Honorable  Ernest  A.  Finney,  Jr. 
Presiding  Judge 
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Defense  attorney: 


H.  F.  Partee 
601  McBee  Avenue 
Greenville,  SC   29601 
(864)  242-6800 


(8)       State  V.  Donna  Una  Kuter.  83-GS-23-1 1 64  (April  28,  1 983). 

State  V.  James  Kevin  McCov.  285  S.C.  1 1 5,  328  S.E.2d  620  (1 985). 

Ms.  Kuter,  age  1 7,  and  her  boyfriend,  who  was  1 6,  murdered  her  father 
with  axes  and  knives  as  he  lay  sleeping  in  the  apartment  he  shared  with  his 
daughter.  A  primary  issue  involved  the  trial  of  a  juvenile  as  an  adult.  The 
juvenile  resisted  the  transfer  of  his  case  to  adult  court,  which  necessitated 
litigation  in  juvenile  court  to  accomplish  the  transfer.  This  transfer  was 
accomplished  and  both  were  found  guilty  of  murder. 


Representation  date: 
Court: 


Defense  attorneys 
for  Kuter: 


May  25,  1983  (Three-day  trial) 

Court  of  General  Sessions 
Greenville  County 
The  Honorable  Frank  Eppes 
Presiding  Judge 

Larry  H.  Cooke 
P.O.  Box  10032 
Greenville,  SC    29603 
(864)  232-8175 


Timothy  L.  Brown 
1 1  Whitsett  Street 
Greenville,  SC   29601 
(864)  233-1657 


Defense  attorneys 
for  McCoy: 


Stephen  J.  Henry 
406  Pettigru  Street 
Greenville,  SC   29601 
(864)  232-9700 


Jerry  L.  Taylor  (deceased) 
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(9)       State  V.  Robert  Lee  Hunt.  84-GS-23-90,  92,  93  (February  6,  1984); 

State  V.  Leroy  Sloan  Terry.  84-GS-23-90,  91,  92,  93  (February  6,  1984). 

These  two  defendants  were  tried  for  murder,  assault  and  battery  with 
intent  to  kill,  armed  robbery,  and  attempted  armed  robbery  for  fatal  events 
which  occurred  at  a  local  civic  club.  Of  legal  interest  in  this  case  was  the 
admissibility  of  res  gestae  statements  made  by  one  of  the  victims  as  he  called 
91 1  to  report  the  crime.  Hunt  was  found  guilty  on  all  counts  except  assault 
and  battery  with  intent  to  kill.   Terry  was  found  guilty  on  all  counts. 


Representation  date: 
Court: 


Defense  attorneys 
for  Hunt: 


January  30,  1984  (Trial  of  approx.  7  days) 

Court  of  General  Sessions 
Greenville  County 
The  Honorable  Frank  Eppes 
Presiding  Judge 

Merl  F.  Code 

William  J.  Weston 

1 300-D  East  Washington  Street 

Greenville,  SC   29607 

(864)  271-4975 


Defense  attorneys 
for  Terry: 


William  A.  Coates 
P.O.  Box  10045 
Greenville,  SC   29603 
(864)  242-6360 


Jerry  L.  Taylor  (deceased) 

(10)     State  V.  George  "Shine"  Thomas.  80-GS-23-1617  (June  18,  1980). 

This  defendant  was  tried  for  receiving  stolen  goods  for  purchasing 
shoplifted  food  items  from  drug  addicts  to  use  to  stock  his  grocery  store.  The 
state's  evidence  involved  the  use  of  informants  and  body  microphones.  The 
defendant  was  found  guilty. 


Representation  date: 
Court: 


June  18,  1980  (One-day  trial) 

Court  of  General  Sessions 

Greenville  county 

The  Honorable  James  H.  Price,  Jr.  (deceased) 

Presiding  Judge 
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Defense  attorneys: 


B.  0.  Thomason  (deceased) 
William  A.  Coates 
P.O.  Box  10045 
Greenville,  SC   29603 
(864)  242-6360 


Since  the  cases  I  have  listed  are  more  than  ten  years  old,  I  have  listed  ten 

attorneys  with  whom  I  have  had  recent  contact. 


Mr.  Wm.  Reynolds  Williams 
P.O.  Box  1909 
Florence,  SC    29503 
(843)  662-3258 

Mr.  John  A.  Hagins,  Jr. 
P.O.  Box  2343 
Greenville,  SC    29602 
(864)  242-9000 

Mr.  Douglas  F.  Patrick 
P.O.  Box  2343 
Greenville,  SC    29602 
(864)  242-9000 

Mr.  William  C.  Lucius,  AUSA 
105  N.  Spring  Street 
Greenville,  SC    29601 
(864)  282-2100 

Judge  William  W.  Wilkins,  Jr. 
P.O.  Box  10857 
Greenville,  SC   29603 
(864)  233-7081 


Mr.  David  C.  Stephens,  AUSA 
1 05  North  Spring  Street 
Greenville,  SC   29601 
(864)  282-2100 

Mr.  Russell  D.  Ghent 
P.O.  Box  87 
Greenville,  SC    29602 
(864)  242-6440 

Mr.  John  I.  Mauldin 
P.O.  Box  10264 
Greenville,  SC    29603 
(864)  467-8522 

Mr.  Benjamin  T.  Stepp,  AFPD 
501  McBee  Street,  Suite  202 
Greenville,  SC   29601 
(864)  235-8714 

Judge  Karen  J.  Williams 
1021  Middleton  Street 
Orangeburg,  SC    29116 
(864)  533-0711 


1 9.  Legal  Activities:  Describe  the  most  significant  legal  activities  you  have  pursued, 
including  significant  litigation  which  did  not  progress  to  trial  or  legal  matters  that 
did  not  involve  litigation.  Describe  the  nature  of  your  participation  in  this 
question,  but  please  omit  any  information  protected  by  the  attorney-client 
privilege  (unless  the  privilege  has  been  waived). 

As  Solicitor  I,  along  with  several  state  representatives  in  my  area, 
proposed  legislation  to  add  as  a  possible  verdict  for  juries  in  criminal 
cases  the  verdict  of  "guilty  but  mentally  ill."  This  legislation  was  adopted 
by  the  South  Carolina  General  Assembly. 
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As  a  state  circuit  court  judge,  I  served  on  the  South  Carolina 
Sentencing  Guidelines  Commission.  As  chairman  of  the  Grid 
Subcommittee,  I  played  a  major  role  in  the  development  of  the  sentencing 
grid  which  was  later  adopted  unanimously  by  the  full  commission. 

Also  during  the  time  I  was  a  state  circuit  judge,  I  worked  on  the 
concept  of  assessing  mandatory  fines  in  terms  of  daily  available  income 
units  rather  than  specific  minimum  fine  amounts  in  order  to  provide  a 
fairer  method  of  imposing  fines. 

For  the  past  15  years,  I  have  been  a  frequent  lecturer  at 
Continuing  Legal  Education  seminars  sponsored  by  the  South  Carolina  Bar 
Association. 
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II.   Financial  Data  and  Conflict  of  Interest  (Public) 


1 .  List  sources,  amounts,  and  dates  of  all  anticipated  receipts  from  deferred 
income  arrangements,  stock  options,  uncompleted  contracts,  and  other  future 
benefits  which  you  expect  to  derive  from  previous  business  relationships, 
professional  services,  firm  memberships,  former  employers,  clients,  or 
customers.  Please  describe  the  arrangements  you  have  made  to  be 
compensated  in  the  future  for  any  financial  or  business  interest. 

At  age  55,  I  will  be  eligible  for  a  lifetime  monthly  retirement  benefit  of 
approximately  18/24  of  71 .3%  of  the  salary  of  a  Circuit  Judge  of  South 
Carolina  through  the  State  of  South  Carolina  Retirement  Plan  for  Judges. 


2.  Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the 
procedure  you  will  follow  in  determining  these  areas  of  concern.  Identify  the 
categories  of  litigation  and  financial  arrangements  that  are  likely  to  present 
potential  conflicts  of  interest  during  your  initial  service  in  the  position  to  which 
you  have  been  nominated. 

The  only  possible  potential  conflict  of  interest  will  involve  ownership  of 
stock  in  publicly  held  corporations.  I  will  maintain  a  current  list  of  all 
assets  that  will  be  matched  against  any  party  appearing  before  me.  Any 
conflict  which  does  arise  will  be  resolved  pursuant  to  the  Code  of  Judicial 
Conduct. 


3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside 
employment,  with  or  without  compensation,  during  your  service  with  the  court? 
If  so,  explain. 

No. 


List  sources  and  amounts  of  all  income  received  during  the  calendar  year 
preceding  your  nomination  and  for  the  current  calendar  year,  including  all 
salaries,  fees,  dividends,  interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500.  (If  you  prefer  to  do  so,  copies  of  the  financial 
disclosure  report,  required  by  the  Ethics  in  Government  Act  of  1 978,  may  be 
substituted  here.) 

See  Attachment  E. 
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Please  complete  the  attached  financial  net  worth  statement  in  detail.    (Add 
schedules  as  called  for.) 

See  Attachment  F. 


Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so, 
please  identify  the  particulars  of  the  campaign,  including  the  candidate,  dates 
of  the  campaign,  your  title  and  responsibilities. 

I  have  been  a  campaign  worker  involved  in  distributing  printed  material, 
putting  up  yard  signs  in  the  following  campaigns,  and  making  phone 
calls: 


Year 

Candidate 

Camoaian 

1961 

David  G.  Traxler,  Sr. 

Mayor  of  Greenville,  SC 

1965 

David  G.  Traxler,  Sr. 

Mayor  of  Greenville,  SC 

1970 

John  C.  West 

Governor  of  South  Carolina 

1972 

Strom  Thurmond 

United  States  Senate 

1974 

William  W.  Wilkins,  Jr. 

Solicitor,  1 3th  Judicial  Circuit 

1978 

Richard  W.  Riley 

Governor  of  South  Carolina 

1980 

David  H.  Wilkins 

S.C.  House  of  Representatives 

1980 

Ernest  F.  Hollings 

United  States  Senate 

1982 

J.  Verne  Smith 

South  Carolina  Senate 
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III.   General  (Public) 


An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code 
of  Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional 
prominence  or  professional  workload,  to  find  some  time  to  participate  in  serving 
the  disadvantaged."  Describe  what  you  have  done  to  fulfill  these 
responsibilities,  listing  specific  instances  and  the  amount  of  time  devoted  to 
each. 

a.  My  professional  life  has  been  almost  exclusively  as  a  prosecutor  and 
judge.  During  the  year  and  a  half  that  I  was  in  private  practice  following 
law  school,  I  had  many  clients  whom  I  represented  at  no  charge.  As  a 
prosecutor,  I  spent  a  great  deal  of  time  encouraging  a  local  program 
designed  to  help  alcoholics  who  had  become  involved  in  the  criminal 
justice  system.  These  defendants  generally  entered  the  criminal  justice 
system  because  of  charges  of  driving  while  under  the  influence  of 
alcohol.  It  is  difficult  to  quantify  the  time  I  spent  working  with  the 
program,  but  I  was  specifically  recognized  by  the  Bonner  R.  Kidd  Home 
for  Alcoholics  for  my  "untiring  efforts  to  improve  the  quality  of  justice  in 
the  Thirteenth  Judicial  Circuit." 

b.  As  Solicitor,  I  supported  and  assisted  in  the  establishment  of  Operation 
Success  at  Greetiville  Technical  College.  This  program  was  designed  to 
assist  low  income  students  in  completing  their  high  school  education.  I 
served  on  the  advisory  board  and  devoted  approximately  20  hours  to  it. 

c.  As  a  state  circuit  court  judge,  I  worked  on  a  method  of  assessing 
mandatory  fines  in  terms  of  day-fine  units  rather  than  set  amounts  to 
ease  the  burden  of  such  fines  on  low  income  defendants.  I  devoted 
approximately  100  hours  to  this  project. 

d.  As  a  judge,  I  have  always  tried  to  be  conscious  of  those  cases  in  which 
attorneys  were  appearing  in  court  ero  bono  so  that  every  effort  could  be 
made  to  accommodate  their  schedules  and  the  schedules  of  their  clients. 

The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct 
states  that  it  is  inappropriate  for  a  judge  to  hold  membership  in  any  organization 
that  invidiously  discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you 
currently  belong,  or  have  you  belonged,  to  any  organization  which 
discriminates-through  either  formal  membership  requirements  or  the  practical 
implementation  of  membership  policies?  If  so,  list,  with  dates  of  membership. 
What  have  you  done  to  try  to  change  these  policies? 
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From  1 966  to  1 970,  I  attended  Davidson  College  which  at  the  time  I  attended 
was  all  male.  Consequently,  the  organizations  I  belonged  to  while  there.  Phi 
Delta  Theta  and  Scabbard  and  Blade  Honorary  Military  Society,  were  all  male. 

Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for 
nomination  to  the  federal  courts?  If  so,  did  it  recommend  your  nomination? 
Please  describe  your  experience  in  the  entire  judicial  selection  process,  from 
beginning  to  end  (including  the  circumstances  which  led  to  your  nomination  and 
interviews  in  which  you  participated). 

There  is  no  selection  commission  in  South  Carolina.  I  was  recommended 
by  Senator  Ernest  F.  Hollings.  I  have  completed  forms  for  the  FBI, 
Department  of  Justice,  and  American  Bar  Association.  I  was  interviewed 
at  the  White  House  by  officials  from  the  Department  of  Justice  and  the 
Office  of  White  House  Counsel.  I  was  interviewed  in  Greenville  by 
representatives  of  the  American  Bar  Association  and  the  FBI. 

Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee 
discussed  with  you  any  specific  case,  legal  issue,  or  question  in  a  manner  that 
could  reasonably  be  interpreted  as  asking  how  you  would  rule  on  such  case, 
issue,  or  question?    If  so,  please  explain  fully. 

No. 

Please  discuss  your  views  on  the  following  criticism  involving  "judicial 
activism." 

The  role  of  the  federal  judiciary  within  the  federal  government,  and  within 
society  generally,  has  become  the  subject  of  increasing  controversy  in  recent 
years.  It  has  become  the  target  of  both  popular  and  academic  criticism  that 
alleges  that  the  judicial  branch  has  usurped  many  of  the  prerogatives  of  other 
branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem  solution  rather  than 
grievance  resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a 
vehicle  for  the  imposition  of  far-reaching  orders  extending  to  broad 
classes  of  individuals; 
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A  tendency  by  the  judiciary  to  impose  broad,  affirmative  duties 
upon  governments  and  society; 

A  tendency  by  the  judiciary  toward  loosening  jurisdictional 
requirements  such  as  standing  and  ripeness;  and 

A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions 
in  the  manner  of  an  administrator  with  continuing  oversight 
responsibilities. 


I  believe  the  role  of  a  judge  is  to  rule  on  the  issues  presented  on  the  basis 
of  existing  law  as  expressed  by  statute  or  appellate  decisions.  A  judge 
should  not  attempt  to  use  3  case  to  impose  or  express  his  own  personal 
views  on  what  the  law  should  be.  A  district  judge  rules  on  the  basis  of 
the  law  as  it  exists  by  adhering  to  the  principle  of  stare  decisis. 
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BY-LAWS 

OF 

THE  PIEDMONT  DANCE  CLUB 

ARTICLE  J; 

The  name  of  this  organization  shall  be  The  Piedmont  Dance  Club 
(hereinafter  referred  to  as  the  Club) . 

ARTICLE  II 

PURPOSE 

The  purpose  of  this  Club  shall  be  to  promote  the  social 
welfare  of  its  members.  The  Club  shall  annually  entertain  its 
members  at  a  formal  dance,  and  at  other  social  functions  as  may  be 
determined  by  the  Board  of  Directors. 

ARTICLE  III 

MEMBERS 

Section  One.   Eligibility. 

The  Club  shall  be  composed  exclusively  of  married  couples  who 
reside  within  a  twenty  (20)  mile  radius  of  the  city  limits  of 
Greenville,  South  Carolina,  and  who  have  resided  in  that  area  for 
a  period  of  one  (1)  year  or  more  prior  to  becoming  members. 
Eligibility  for  membership  shall  be  further  limited  to  couples,  one 
of  whom  is  thirty  (30)  years  of  age  or  older  and  who  was  born 
between  January  1,  1940  and  December  31,  1955. 

Section  Two.   Number. 

Membership  in  the  Club  shall  not  exceed  95  married  couples, 
except  as  provided  below.  (A  "member"  shall  refer  to  a  married 
couple. ) 

Section  Three.   Nomination. 

At  a  time  specified  by  the  Board  of  Directors  each  year,  names 
of  married  couples  may  be  nominated  for  membership  in  the  Club. 
Each  nomination  shall  be  on  a  standard  nomination  form  from  a 
member  in  good  standing  of  the  Club,  and  shall  bear  the  signatures 
of  two  other  members  in  good  standing  as  co-sponsors.  Letters  of 
nomination  shall  be  submitted  to  the  chairman  of  the  Membership 
Committee  as  specified  by  the  Board.  The  proposer  shall  submit 
nine  (9)  copies  of  the  proposal  blank  at  this  time.   No   members 
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shall  nominate  nor  be  given  as  co-sponsor  for  more  than  two  (2) 
nominees  per  year.  Members  of  the  Board  shall  neither  nominate  nor 
be  listed  as  co-sponsors  on  nominations.  The  Membership  Committee 
shall  review  all  nominations  for  residency  requirements  and  proper 
nomination  procedures  and  shall  submit  all  valid  nominations  to  the 
Board.  Election  of  nominees  to  membership  shall  be  by  secret 
ballot.  An  affirmative  vote  of  7  of  9  members  of  the  Board  shall 
be  required  for  election  to  membership. 

Section  Four.   Associate  Member. 

A  member  in  good  standing  who  changes  his  place  of  residence 
with  intent  to  remain  without  the  boundaries  of  the  Club  for  a 
period  of  three  (3)  or  more  months  shall  automatically  become  an 
associate  member.  Associate  members  shall  not  have  the  privilege 
of  voting  at  membership  meetings.  Any  associate  member  who  again 
resides  within  the  Club  boundaries  shall  become  an  active  member, 
upon  request  to  be  placed  on  the  active  roll  within  three  (3) 
months  of  his  return,  notwithstanding  the  fact  that  such  request 
may  result  in  the  Club  membership  exceeding  95  members.  Associate 
members  who  fail  to  request  reinstatement  to  active  rolls  within 
three  (3)  months  of  their  return  shall  be  dropped  from  the  Club 
rolls.  An  associate  member  will  pay  $10.00  per  year  to  be  retained 
on  the  membership  rolls,  but  if  that  member  attends  two  social 
functions  in  one  calendar  year,  the  $10.00  yearly  fee  will  be 
credited  against  the  assessment  paid  for  the  second  social 
function.  They  will  be  expected  to  pay  the  assessment  for  each  of 
the  parties  they  attend. 

Section  Five.   Resignation. 

Members  must  resign  by  tendering  written  resignations  to  the 
Board  of  Directors,  giving  thirty  (30)  days  notice.  Resignations 
nay  not  be  accepted  or  acted  upon  after  notification  to  members  of 
mandatory  functions  and  dues  until  after  said  function  is  held. 
Members  who  resign  shall  not  attend  Club  functions  and  shall  not  be 
again  considered  for  membership  for  a  period  of  two  (2)  years. 

Section  Six.   Delinquency. 

Members  who  have  not  paid  their  dues  within  45  days  of  the 
date  when  they  are  due  shall  be  automatically  dropped  from 
membership  not  withstanding  the  provisions  of  Section  7. 

Section  Seven.   Expulsion. 

Members  may  be  expelled  for  cause  from  the  Club  upon  a  three 
fourths  (3/4)  affirmative  vote  of  the  members  of  the  Board  of 
Directors.  Members  shall  be  allowed  to  resign  in  the  best  interest 
of  the  Club  prior  to  such  expulsion. 
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Section  Eight.   Non-Acceptance  of  Invitation  to  Join. 

Couples  who  decline  membership  shall  not  be  considered  again 
for  membership  for  a  period  of  two  (2)  years. 

Section  Nine.   Death  of  a  Spouse. 

In  the  event  of  the  death  of  a  spouse,  the  surviving  spouse 
will  automatically  be  assigned  to  Reserve  Member  status  and  will 
continue  as  a  non-voting  member.  Reserve  members  will  pay  only  for 
those  club  functions  which  they  may  choose  to  attend.  Reserve 
Members  may  bring  guests  to  club  functions  upon  payment  of 
appropriate  assessments. 

Should  any  Reserve  Member  remarry,  they  will  automatically  be 
dropped  from  the  Club  membership,  but  may  be  proposed  in  the  future 
for  membership  through  the  procedures  provided  in  Article  Three, 
Section  Three. 

ARTICLE  rV 

ATTENDANCE  AT  SOCIAL  FUNCTIONS  AND  ACTIVITIES 

Section  One.   Eligibility. 

Only  members  and  those  receiving  invitations  shall  attend 
social  functions  and  other  activities  of  the  Club. 

Section  Two.   Dues  and  Assessments. 

Active  members  shall  be  obligated  for  all  dues  and  assess- 
ments, whether  or  not  the  function  is  attended. 

Section  Three.   Guests. 

The  number  of  guest  invitations  for  any  Club  function  will  be 
determined  by  the  Board. 

Section  Four.   Notice. 

Each  active  and  associate  member  of  the  Club  shall  be  notified 
by  mail  addressed  to  their  last  known  address  as  to  the  date,  time, 
place  and  attire  of  any  Club  function.  Such  notice  shall  be  mailed 
not  less  than  twenty  (20)  days  prior  to  the  function. 
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ARTICLE  V 

DUES  AND  TNTTTATION  FEES 

Section  One.   Initiation  Fees. 

Initiation  fees  shall  be  $75.00  which  is  payable  upon 
acceptance  of  an  invitation  to  join  the  Club. 

Section  Two.   Dues. 

Dues  will  be  $150.00  per  year,  to  be  billed  in  the  fall  of  the 
calendar  year. 

Section  Three.   Nonpayment  Penalty. 

A  $10.00  penalty  shall  be  added  for  nonpayTnent  of  dues  or 
assessments  within  thirty  (30)  days  from  the  due  date. 

Section  Four.   Additional  Assessments. 

The  Board  of  Directors,  by  majority  yote,  reserves  the  right 
to  require  additional  assessments  for  individual  functions. 

ARTICLE  VI 

MEETINGS 
Section  One.   Time. 

The  Annual  Membership  Meeting  shall  be  held  in  the  winter  of 
the  year,  at  a  date  and  time  to  be  determined  by  the  Board. 
Nominations  for  membership  to  the  Board  shall  be  submitted,  with 
the  nominee's  consent,  to  the  Secretary  of  the  Club  at  least  five 
(5)  days  prior  to  the  annual  meeting. 

Section  Two.   Notice. 

Ten  (10)  days'  notice  shall  be  given  by  mail  by  the  Secretary 
of  the  Club  of  all  meetings,  regular  and  special,  of  the 
membership. 

ARTICLE  VII 

BOARD  OF  DIRECTORS 

Section  One.   Responsibility 

The  Board  of  Directors  shall  have  responsibility  for  general 
management  of  the  affairs  and  business  of  the  Club  and  shall  fix 
the  rules  and  regulations  for  the  conduct  of  the  affairs  of  the 
Club,  including  but  not  limited  to,  dues,  initiation  fees,  assess- 
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ments,  penalties  for  late  payment,  and  the  method  of  payment. 

Section  Two.   Number  and  Term. 

The  Board  of  Directors  shall  consist  of  nine  (9)  members  of 
the  Club.  Terms  of  the  office  shall  be  three  (3)  years.  One-third 
(1/3)  of  the  Board  shall  be  elected  each  year  by  the  Club 
membership  at  the  Annual  Membership  Meeting.  The  term  of  office 
for  Board  members  and  officers  shall  commence  at  the  time  of  the 
first  meeting  held  after  the  February/March  dance. 

Section  Three.   Meetings. 

Meetings  of  the  Board  may  be  called  at  the  discretion  of  the 
President  or  shall  be  called  upon  written  petition  of  four  (4) 
members  of  the  Board. 

Section  Four.   Quorum. 

A  quorum  of  the  Board  shall  consist  of  three-fourths  (3/4)  of 
the  membership  of  the  Board. 

Section  Five.   Vacancies. 

Vacancies  on  the  Board  shall  be  filled  as  soon  as  practical 
from  the  membership  of  the  Club. 

Section  Six.   Reelection. 

Board  members  shall  be  eligible  for  reelection  to  the  Board 
one  (1)  year  after  the  expiration  on  their  last  term. 

Section  Seven.   Absence. 

Any  Board  member  who  is  absent  from  four  (4)  consecutive  Board 
meetings  each  year  shall  be  considered  to  have  resigned  from  the 
Board  and  a  successor  shall  be  elected. 

Section  Eight.   Annual  Report. 

The  Board  of  Directors  shall  present  an  Annual  Report  to  the 
membership  at  the  Annual  Membership  Meeting.  The  report  shall 
include,  but  not  be  limited  to,  a  financial  activity  report, 
membership  report,  and  By-Law  revision  report. 

ARTICLE  VIII 

OFFICERS 

Section  One.   Term. 

The  officers  of  the  Club  shall  be  elected  by  the  Board  of 
Directors  from  the  members  of  the  Board.   The  officers  shall  be: 
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President,  President-Elect,  Secretary,  and  Treasurer.   Terms  of 
office  shall  be  one  year  commencing  from  the  date  of  election  which 
shall  be  the  first  meeting  held  after  the  February/March  dance. 

Section  Two.   President. 

The  President  shall  preside  over  all  meetings  of  the  member- 
ship and  the  Board.  He  shall  have  general  supervision  over  the 
affairs  of  the  Club  and  shall  appoint  and  be  an  ex-officio  member 
of  all  committees.  He  has  the  authority  to  execute  all  legal 
documents  and  checks  on  behalf  of  the  Club. 

Section  Three.   President-Elect. 

The  President-Elect  shall  be  Chairman  of  the  Social  Committee 
and  shall  preside  at  meetings  in  the  absence  of  the  President.  The 
President-Elect  shall  automatically  assume  the  office  of  the 
President  at  the  end  of  the  President's  term  of  office. 

Section  Four.   Secretary. 

The  Secretary  shall  keep  an  accurate  account  of  all  meetings 
of  the  Board  and  of  the  membership.  He  shall  prepare  the  Annual 
Report  and  is  responsible  for  the  notification  to  the  membership  of 
all  meetings  and  functions  of  the  Club.  He  serves  as  Chairman  of 
the  Membership  Committee. 

Section  Five.   Treasurer. 

The  treasurer  shall  be  the  chief  financial  officer  of  the 
Club.  He  shall  submit  statements  to  members  of  all  funds  due  the 
Club;  prepare  the  financial  activity  portion  of  the  Annual  Report; 
receive  and  disburse  all  Club  funds;  and  shall  keep  an  accurate 
record  of  the  same.  All  checks  issued  by  the  Club  shall  be  signed 
by  the  Treasurer  or  the  President. 

ARTICLE  IX 

COMMITTEES 

Section  One.   Membership. 

Two  members  of  the  Board  shall  be  named  to  the  Membership 
Committee  by  the  Secretary,  Chairman  of  the  Committee. 

Section  Two.   Social. 

The  Social  Committee  will  be  chaired  by  the  President-Elect. 
The  Committee  is  comprised  of  Board  members  and  up  to  six  couples 
of  the  membership.  The  responsibilities  of  this  committee  are  to 
plan  parties,  to  work  within  the  Dance  Club  budget,  and  to  make 
arrangement  for  the  band. 
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Section  Three. Nominating.. 

The  Nominating  Committee  shall  consist  of  the  President, 
President-Elect,  Secretary,  and  Treasurer.  Their  function  shall  be 
to  prepare  a  slate  of  Board  members  to  be  presented  and  voted  on  at 
the  Annual  Meeting. 

Section  Four.   Additional. 

The  President  shall  name  those  other  committees  of  the 
membership  as  may  be  deemed  necessary  for  the  orderly  functioning 
of  the  affairs  of  the  Club. 

ARTICLE  X 

PARLIAMENTARY  AUTHORITY 

Section  One.   Interpretation. 

The  interpretation  by  the  Board  of  Directors  of  the  By-Laws 
and  other  parliamentary  authority  is  final. 

Section  Two.   Rules. 

The  rules  contained  in  Robert's  Rules  of  Order  Newlv  Revised 
shall  govern  the  Club  and  the  Board  in  all  cases  in  which  they  are 
applicable  and  in  which  they  are  not  in  conflict  with  the 
provisions  of  the  By-Laws. 

Section  Three.   Definition. 

In  these  By-Laws,  the  term  "of  the  members  of  the  Board"  shall 
refer  to  every  member  holding  office  on  the  Board;  the  term  "by  the 
Board"  shall  mean  a  majority  of  the  Board  present  and  voting, 
provided  a  quorum  exists. 

ARTICLE  XI 

AMENDMENTS 

These  By-Laws  may  be  amended  only  by  the  affirmative  vote  of 
three-fourths  (3/4)  of  the  members  of  the  Board  of  Directors  at  a 
regular  or  special  meeting  of  the  Board,  provided  that  notice  of 
such  pending  change  is  set  forth  in  the  notice  of  the  meeting. 
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i    AO-IOtwl 


FINANCIAL  DISCLOSURE  REPORT 

Nomioatioo  Report 


Report  lUquirtd  by  ihe  EtMicj 
fUform  Aa  <^  1999  Fith  L  So 
I0!'I94.  SffmmUf}0.  1999 
(SLSC  App  4.  See  101-112) 


I.  f  crwB  Rrporti»f  (lasi  r^mt.firu.  middle  milialj 

TRAXLEB,    Jr..    William  B. 


2.  Co«n  or  Org aaiutioa 

U.S.   Cc.   of  Appeals.    4ch  Cir 


3.  Dale  of  Report 

0"J/14/199e 


4.  Tide  (Article  tJljitdges  utdteau  octntt  or 

aemor  status,  magistrate  judges  indicate 
full'  or  pon-time) 

U.S.   Circuit  Judge--Noounee 


S.  Report  T>pc  (clwck  type) 

07/10/1998 


_  Nomination,    Date 
Initial  Annual 


(.  Reportiag  Period 

01/01/1997 


7.  Oanbcn  or  Offkc  Address 

P.    O.    Box   10127 
Gce«nvillc«   SC     29603 


S.  On  ibe  basis  of  ibc  iaforaiarioa  coatalDed  ia  this  Report  aod  say 
modificatioos  pertaiaiftf  thereto,  it  b  ia  my  opiaioa.  ia  coaipliaBC4 
svilb  applicable  laws  aod  refulatioBs. 


tXtFORTAST  SOTES-    The  Miintcitons  accompanymg  this  form  must  be  followed  Complete  all  parts, 
checking  the  SO\E  box  for  tach  section  h  here  you  ha\e  no  reportable  information   Sign  on  the  last  page 


I.    POSITIONS       ilf^porimg  indiMdual  only 

. .  POSITION 

I  ^      J  NONE    (No  reporubk  posiiKMU  ) 


e  pp  9-13  of  Instructions  f 


NAME  OF  ORGANIZATION  /  ENTITY 


II.     AGREEMENTS     (^po'H'f  •i^'^'dital  <ml\   uipp  UltoJIiulncnora) 

DATE  PARTIES  AND  TERMS 

I NONE   (No  fctxxublc  •Jjccmcnu  ) 

1     Oi/C0/«;  %:t:t  o;  S.C.  Ciiruit  J;;;«  B«:::«c«nc  beneSi:  dijiblc  •■:  i]<  5J 


III.    NON-CSAXSTMENT  LNCOME      r«^;>o"u.«»irf»i<*«,/«i</voi<»  «»«. /7.:v(jr/««.««»u.> 

DATE  SOURCE  AND  TYPE 

I I    NONE    (No  rcpoiubic  noninvcsDnenl  income  ) 

1      19$<  Craenvillc  T*ch.nic<l  Coll*;t--Sal*ry    (SI 


CROSS  LNCOME 

(>tM01,  fW  ffOUSC'l) 


Grttnvlllt  Ttchnictl  Colli9«--S<liiy  (SI 


Cr*«nvlllt  Ttehnical  Coll<9t--s«lary  (SI 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Person  Reponin| 
TRAXL£it,    Jr.,   uilliam  B. 


OauofRqion 

07/14/1599 


IV.  REIMBIHSEMENTS    -  transportation,  lodging,  food,  entertainment. 

(hctudtt  Ihosf  toipouse  and dtfxndtnl  children,  use  the parentheticaU  '(S)' and  ~tDC)'  to  indicate  reportable  reimbursements  recerved  by  spouse 
and  dependent  children,  respectively   See  pp  75-^8  0/ Instructions  ) 


n 


SOURCE 
NONE  (^°  ^^'■^  reporubic  rcimbunemcnu  ) 


DESCRIPTION 


1     Exempt  as  Nominee 


V.    GIFTS 

f Includes  those  to  spouse  and  dependent  childrei 
respecmely   See  pp  29' 3 2  of  Instructions  } 

.  SOURCE 

I    NONE      (No  such  reporubic  gifts  ) 


f  the  parentheticals  'iS/'  and  'iDC/'  to  indicate  gifts  recened  by  spouse  and  dependent  children. 

DESCRIPTION  VALUE 


VI.    LIABILITIES 

(includes  those  of  spouse  and  dependent  children,  indicate  inhere  applicable  person  responsible /or  liability  by  using  the  parenthetical  "(Sj' /or  separate 
liabtliiyo/ the  spouse  '(J)' /or  joint  liability  o/ reporting  indtviduat  and  spouse  artd  ~{DCj~  /or  liability  o/ a  dependent  child   See  pp  33-35  of  Instructions) 


Q 


CREDITOR 
KO.NE  (No  cepofuble  lubililics  ) 


DESCRIPTION 


VALUE  CODE* 


■  VALCODESJ-SIS.OOOocless  K-SIS.OOI-SSO.OOO  L-SSO.OOl  loSIOO.OOO  M-tl00,00l-S:S0.000  N-S2S0.0OI-SSO0.0O0 

0-tSM.OOI-SI.OOO.OOO   PI-SI.OOO.OOI-SS.000.000   P2-S5.0aO.OOI-S2S.O()0.000   P3-S2S.OO0.O0l-S$0.0OO.OO0    P4-SSO.000.00 1  or  more 
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Name  orPcrwfl  Repontng 
FINANCIAL  DISCLOSURE  REPORT     tpazler,   Jr.,  MiUiaa  B. 


Due  of  Report 

01/14/1959 


flnctudts  Ihost  ofspous*  aitd 

VII.  Page    I    INVESTMENTS  and  TRUSTS-  income,  value,  transactions    dt/xntitnt childrtiL  Stt pp  3i-n <,/ liuincnoiu ) 


A- 
Descnplion  of  Assets 

Indicate  uhere  applicable,  ovtner  of 
the  asset  by  using  the  parenthetical 
"(J)' /or  joint  0>*nership  of  reporting 
individual  ami  spouse.  "(S)"  for  sep- 
eraie  oy^nership  by  spouse.  "(DC)' 
for  owntrship  by  dependeni  child 

Place  '(Xy  after  each  asset 
extmptfrom  prior  disclosure 

B 

Income 
repomn 

during 
Spenod 

C 

Cross  value 

al  end  of 

reporting 

penod 

D 
Traiuactions 

during  reporting  penod 

(1) 

Amount 
Code 
(A-H) 

(2) 
T>T>e 
(eg., 
dividend. 

interest) 

(1) 
Value 
Code 
(i-P) 

(2) 

Value 

Method 

Code 

(O-W) 

(1) 

T>pe 

(e  t  ■  •>">. 

sell,  partial 

sale. 

merger. 

redemption) 

If  not  exempt  from  disclosure 

(2)         (3)      (4)        (5) 
Date       Value  Gain     ldentit>  of 
Month-  Code  Code     buver/selln 
Day        ()-P)   (AK)   (ifprivaie 
transaction) 

.NONE    (No  reportable  income.assets.  or 
transactions ) 

Exemp 

t   as  Nominee 

1    Greenville  Coutvty,    S.C.      (Jl 

None 

K 

S 

2     (1)    Leon  Co;;r.ty,    Fla.    39.9 
acres,    1/5   ir.-.erest    (S) 

None 

M 

w 

3    ID    Leon  Cci;n:y.    Fla.    6   acres 
(SI 

None 

« 

u 

4    (3;    Leon  Ceur.ly,    Fla.    20.5: 
acres,    1/5  ir.reres;    !S' 

None 

K 

w 

5    ;4I    Leer.  Cour.iy,    FL   151.13  acres 
2/12   ♦  2/25   interest    IS) 

None 

M 

" 

6  Sor.oco  stock   iccraoni 

A 

Dividend 

J 

T 

"    Asset    Investors   stock    lccr:.-cr.l 

" 

Civiiend 

J 

T 

8   iteliastar  stock   (cosenon) 

A 

Dividend 

J 

T 

9    easily  Steakhouses  of   Florida 
itcre    icj=i.T.or-       ^DCl 

None 

J 

T 

10    Faaily  Steakhouses  of  Flcriia 
stock   (connion) 

None 

J 

T 

11    Pie±r,ont  Municipal   Power  tcnJ 

A 

Interest 

Redeem 

None  None 

12   Greenville    iSCI    National   Bank  CD 

D 

Interest 

K 

13   Greenville    ISCl    Kational  Sank  CD 
ISCI 

A 

Interest 

J 

14    Greenville    (SCI    Kational   Bank  CO 
(DO 

A 

Interest 

J 

1 

1            1 

15    Palmetto  Bank,    Greenville,    SC 
checking 

A 

Interest 

3 

J            i 

1«    Palmetto  Bank,    Greenville,    SC 
savings    (DC) 

A 

Interest 

3 

1           1 

!      !      ' 

17    Greenville    ISCI    National  Bar.k 
checking/CD   (SI 

A 

Interest 

K 

i            i        i        I 

llncASlin  Codes  A-S  1.000  or  leu                    B-SI.0OI-S2.SO0 
(CdBI.W)      F-IJO.OOlf  100.000             Oil  00.001 -SI. 000.000 

C-SJ.501-$5.000 
H1-S1.000.001S5.000.000 

C^SS.001-SI5,000                     E-S15.0O1-S5O.00O 
H2-SS,000.001  01  more 

ZVaJCodej          J-J  15.000  or  less                   K-JI5.001-J 

(Col  CI.  03)    o-s;oo.ooi-t  1.000.000     pi-si.ooo.oo 

»0.000 

■S3.ooo.ooo  r 

L-S50.00  IS  100.000             M-$IOO.OOI-S250.000           N-S25O.OO1S5OO.0OO 
'2-S3.000.001-S2),0O0,O00  P3-S2S.O0O.0Ol-S50.0O0.00O  P4-S50.000.00l  or  moR 

3  Val  Mill  Codes   OAppraisal                           R<oa  (real 
(Col  C7)            U-Book  Value                      V-OUier 

eiaieonl)) 

W-ESUflUKtf 

T-CajWMBtel 
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Name  of  Penon  Repofting 
FINANCIAL  DISCLOSURE  REPORT     t?a;<ie3,   Jr.,   wiiu 


Dale  of  Repon 

07/14/1599 


VII.  Page   2    INVESTMENTS  and  TRUSTS-  income. 


(Jncludts  thou  oj  spouM  and 

value,  transactions     dtptmUm  chddrin.  Sttpp  56-54  of  liamcnoia) 


K 
Description  of  Ai5«s 

Indicate  whert  applicable.  o\*ner  of 
the  asset  by  using  the  parenthetical 
"(Ji'  for  joint  ownership  of  reporting 
individuat  and  spouse.  ySj'forsep- 
erale  oymrihip  by  spouse.  -(DC)- 
for  ownership  by  dependent  child 

Place  -(X)  •  after  each  asset 
exempt  from  prior  disclosure 

B 

Income  during 
reporting  period 

C 

Gross  value 

at  end  of 

reporting 

period 

0 

Transactions  during  reporting  period 

(1)            (3) 
Amount    T>pe 
Code        (e  g . 
(A-H)       dividend. 
rent  or 

(1)       (2) 
Value  Value 
Code    Method 
(J-P)    Code 
(Q-W-) 

(1) 

T>pe 

(e  g .  buy. 

sell,  partial 

sale. 

merger. 

redemption) 

irnot  exempt  from  dis 

closure 

;  (2)     (3)   (4) 

Date       Value  Gain 

'   Month-  Code  Code 

Day        (J-P)   (A-H) 

(5) 

Identity  of 
buyer/seller 
(if  private 
transaction) 

1  .NONE    (No  reporublc  income, assets,  o 
1                transactions ) 

Exempt 

as   Nominee 

18    Is:   Union  Nat'l    Bank, 
Greenville,    S.C.    IRA    IS) 

A 

Ir.t 

J 

T 

:9    Dela-.a.-e  Char-.er  G47  Co. 

wl.T.-.g-.n,    D£,    Viash.M'jt .  Ir.v.    : 

PJl 

"■•■---"- 

K 

T 

20   Wall   Cisr.ey  Ccnpany   stock 
(czr.iicr.:       i:!0 

A 

Divrier.i 

J 

T 

2!    Xal-    Eisr.ey  Ccr.pany   stock 
lcc.Tj.or,,       IDC) 

A 

riv-.- 

J 

T 

22    Wer.dy's    Interr.a-.ic-al.    Inc. 
5-.=ck    :cc:=r.:r.i     (DC) 

A 

--•■■"-•- 

J 

T 

23   Ker.iy's   :r.-.er.-.a;io.-.a:.    It.:. 

stick     (CCTJ-O.-.l      IDC) 

c             A 

llvv:,.: 

J 

T 

24    CcT.-ercial   Assets,    Inc.    stoc 
lccr.T.=r.j 

J 

T 

25    Dart.    :.-.c.    stcck    lcor-.T.or.) 

.•;or.e 

J 

T 

26   Kctorola   stock    Iconnon)     IS) 

A 

Civiie-J 

J 

T 

21    McDonalds   stock    Icormor.)     (S) 

A 

D;vi:».-.d 

J 

T 

23    Kellogg's   stock    (coraon)     (Si 

A 

'-■•■---"- 

J 

T 

29    RP.M  SCOCk    (coisr.onl     (S) 

A 

Civrier.d 

J 

T 

30    Satior.s3ank,    Cletnson,    SC 
checking    IDC) 

None 

J 

T 

31    E-Tiergent  Group,    Inc.    stock 

Kone 

J 

i 

T 

1                         1          ' 
1 

32    Envoy  Corp.    stock    (commonl 

1 

None 

!' 

T       i 

!       I 
1 

33    First  Merchants  Accept.    Corp 
stock    (conaaon] 

None 

Loss 

None 

1 

None 

i 

'       !      1 

34     Staffmark,    Inc.    stock    (conuno 

ni     ,    B 

Capital  None 
Gain        i 

1 

None 
i 

:  1 

1  Inc/Gain  Codes  A-$I.OOO  or  less 
(ColBl.DJ)       F-550.001-$IOO.OOO 

B=$1.001-$2.500 
G=S  100.001 -$1,000,000 

C-J2,50I -$5,000 
Hl-$l,000.00l-$5,000.000 

D-$5.001-$I5.000                     E-$l  5,001  $50,000 
H2-$5.0O0.00l  or  more 

2ValCodes          J-$l  5.000  or  less 
(ColCI.D3)     O-5500.001-$1.000.000 

K-SI  5.001 -$50,000               L-J50.001-$100.000               M-$100.00l-$:50.000             N-J250,OOI-I5OO.0OO 
P1-S1.000.00I-$S.OOO.OOO  P2-J5.0OO.0Ol-$25.OOO.OOO  P3=$25.OOO.0OI-J5O,O0O,0OO  P4="S50.O0O,00l  or  more 

JValMthCodes   Q-Appraisal 
(Col  C2)            U-Boot  Value 

RK'ost  (tea 
V-Other 

estate  only) 

S= Assessment 
W-Estimaleil 

T-Cash/MariLcl 
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Name  of  Pcnon  Reporting 
FINANCIAL  DISCLOSURE  REPORT     traxlep.   :z..  miu 


Dau  of  Report 

07/:4/1959 


(Includes  thou  o/spouit  and 

VII.  Page  3    INVESTMENTS  iod  TRUSTS-  income,  value,  transactions    dependent chidrtn  Seepp  i6-54 of tnstmcuons } 


Oeschption  of  Assets 

Indicate  where  appltcabte.  owner  q^ 
ihe  atsei  by  lumg  the  partntheUcai 
'(J)' for jotnt  ownership  o/reporimg 
individual  and  spouse.  'fSj'/orsep- 
eraie  ownership  by  spouse.  '(DC)' 
for  ownership  by  dependent  child 

Phct  "(X)  '  after  each  asset 
txtmptfrom  prior  disclosure 


B  CO 

Income  dunng  Gross  value       Transactions  dunng  reporting  pcnod 

reporting  period  ai  end  of 

reporting 

penod 


(I)  (2) 

Amount  Tvpe 

Code  (e  g . 

(AH)  dividend. 

interest) 


(I)       (2)  (1) 

Value  Value  Tvpe 

Code    Method  (eg.  buy. 

(J-P)    Code  sell,  panial 

(Q-\^')  sale. 

redemption) 


If  not  exempt  from  disclosure 


(2) 


(3)      (4)        (5) 


Date       Value  Gain     Idenuty  of 
Month-  Code  Code     bu>er/seller 
Day        (J-P)    (A-K)    (if  private 
transaction) 


NONE    (No  reportable  income.assets.  * 
transactions) 


Exempt    as  Nomioee 


3S    Premier  Bancshar 


!  36    J.C.    Bt«i5ord.    Creer.vilie,    SC 


37   Palaerco  Sank,    Greenville,    SC 


33   Kacior.s3ar.lc,    Clenson,    SC     CO 


Advanced  Micro  Dev 
(coBr:on»      C-C 


AO  National   Sexiconductor  Corp.  A 

scocic    iccsnor.j      DC 

41    P«lnc-:c  B«r.k,    Greenvjille  SC     C3    a 


Oiviiier.d   J 


Carolina  first  Bank,  Greenville. 
SC   chcc<in9  (DC) 


■   45 

4« 

47 

4S                                                                                                     :                      .                           < 

■"                                  :       .          i     :      1              ill 

:     :       1   M         i     r   : 

■                 i     i      !              j       j     :     : 

1  ImASun  Codei  A-S  1.000  or  lai 
(Col  B 1 .  D4)      F-J50.00 1  ■$  1 00.000 

B-JI.00l-$:,500 
G-t  100.00  IS  1.000.000 

C-J2.5Ol-$5.0OO 
Hl-$1.000.001-$5.000.000 

[>-$5.00l-$15.0O0 
H2-J5.000.00I  or  iik 

E-$1S.OOI-$50.000 

JVilCodcj 
(Col  Cl.DJ) 

J-SIS.OOOoclns 
O-SSOO.OOl-S  1.000.000 

K-J15.00I-$50.0OO              L-$50.00l -J  100.000              M-J100.001-J2SO.OOO            N-S250.0OI  $500,000 
P1-J1,000.001-$5.000.000  P2-J5.000.001 -$25,000,000  P3-$:5.OOO.0Ol$5O.OOO,0OO  P4-$50.000.00l  or  more 

3  Val  Mlh  Codes 
(Col  C2) 

Q>  Appraisal 
U-Book  Value 

R-Cosi  (real  esiaie  onl>) 
V-0*er 

S- Assessment 
W-Estunaied 

TKTlsh/MaiVct 
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FINANCIAL  DISCLOSURE  REPORT 


Name  ofPenon  Repofting 

TBAXLE?.    Jr.,    Willi 


Due  of  Report 

01/:«/1998 


VIII.     ADDITIONAL  INFORMATION  OR  EXPLANATIONS. 

(tndtcalt  pari  ofrtpon  ) 

I  In  Part  II,  I  am  eligible  for  a  lifetime  monthly  retirement  benefit  of  approximately  lB/24  of  11. 3»  of  the 
salary  of  a  Circuit  Judge  of  South  Carolina  when  I  as  55  years  of  age. 

In  Part  VII,  tl--Greenville  County,  S.C,  total  ta.iable  value  is  S40, 106.00. 

In  Part  VII,  tl8--This  IRA  is  a  cash  account  at  the  financial  institution. 

:n  Part  v:i,  •19--Ka3h .«ut . Inv.  stands  tor  Washington  Mutual  Investors  Fund,  Inc. 

:.-.  Par;  v::.  i:5--:ar:.  Inc.  changed  its  na.T.e  to  Telequest. 

In  part  VII,  #31--E.tiergent  Group,  Inc.  has  changed  its  nar.e  to  Home  Gold  Finance. 
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FINANCIAL  DISCLOSLRE  REPORT 


Name  of  Ptnon  Reporrutg 

TRA/lEP,    Jr.,    Willi 


Oac  of  Report 

07/14/1998 


IX.   CERTIFICATION 


In  con^liAHC*  with  the  provisions  of  2B  O.S.C.  4S5  and  of  Advisory  Opinion  No.  5?  of  the  Advisory  Coeauctet  on 
Judicial  Activities,  and  to  the  best  of  my  knowledge  at  the  tine  after  reasonable  inquiry,  X  did  not  perform  any 
adjudicatory  function  In  any  litigation  during  the  period  covered  by  this  report  in  which  X.  my  spouse,  cr  my 
Bunor  or  dependent  children  had  a  financial  interest,  as  defined  in  Canon  3C(3) (c),  in  the  outcoae  of  such 
litigation. 


I  certify  that  all  the  i 
dependent  children,  if  any) 
information  not  reported  was 


ithheld  becau 


above  (including  information  pertaining  to  my  spouse  and  mino 
e,  ar.d  complete  to  the  best  of  my  knowledge  and  belief,  and  th 
e  It  =:et  applicable  statutory  provisions  permcimg  non-disclo 


I  further  certify  that  earned 
have  been  reported  are  in  cosplian 

ar.d  Judicial  Conference  regulation 


-cone  from  ouiside 
e  with  the  prcvisic 


=iploynient  and  honoraria  and  the  accepta 
s  of  S  U.S.C.  app.  4,  section  501  et.  s 


of  gifts  which 

5  O.S.C.    7353 


uJ  jS  «  ^^-^    /S 


^ 


i/ifhs 


to  civii   4r.3  cz:' 


FILING  INSTRUCTIONS 

Mail  original  and  thm  addilional  copies  to: 

Committee  on  Financial  Disclosure 
Administrative  OfTice  of  the  United  States  Courts 
One  Columbus  Circle,  N.E. 
Suite  2-301 
Washington,  D.C.  20544 
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FINANCUL  STATEMENT 
NET  WORTH 


Willlao  B.  Traxler.  Jr. 


As  of  July  7,  1998 

Provide  s.  compktc,  currcnt  finandal  net  wonh  smcmcat  which  iicmizcs  in  detail 
all  assets  excluding  bank  accounts,  real  estate,  tecurities,  tmts,  invcOTjeats.  and  odicr  finandi 
holdings)  ell  liiKUries  Cmcloding  debts,  mortgagci,  loans,  and  other  financial  obUgations^  of 
yourself,  your  spouse,  and  other  immediate  members  of  your  household. 
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LISTED  SECURITIES 


Name 

No.  of  Shs 
(all  common) 

Value 

Walt  Disney  (DC) 

38 

$4,049.00 

Sonoco  Products 

138 

4,174.50 

Home  Gold  Finance,  formerly  Emergent  Group 

500 

2,625.00 

Envoy  Corporation 

100 

4,663.00 

Premier  Bancshares 

150 

4,275.00 

Advanced  Micro  Devices  (DC) 

55 

990.00 

National  Semiconductor  (DC) 

63 

819.00 

Reliastar 

28 

1,386.00 

Asset  Investors 

60 

1,023.60 

Commercial  Assets 

150 

1,021.50 

Wendy's  (DC) 

10 

225.60 

Wendy's  (DC) 

10 

225.60 

Family  Steak  Houses  (DC) 

45 

76.05 

Family  Steak  Houses  (DC) 

45 

76.05 

Family  Steak  Houses 

15 

25.35 

Motorola  (S) 

8 

440.00 

McDonald's  (S) 

12 

889.60 

Kellogg's  (S) 

16 

608.00 

RPM  (S) 

10 

175.00 

Total  value  of  securities 

$27,767.85 

UNLISTED  SECURITIES 


Telequest,  formerly  Dart 

5000 

-0- 

(S)  =  Spouse 


(DC)  =  Dependent  Child 
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REAL  ESTATE  OWNED 


Real  Estate  Owned 

Value 

Greenville,  South  Carolina  (S) 

$325,000.00 

Cleveland,  South  Carolina  (J) 

40,000.00 

1/5  interest  in  39.9  acres  (S) 
Leon  County,  Florida 

100,000.00 

8  acres  (S) 

Leon  County,  Florida 

110,000.00 

1/5  interest  in  20.58  acres  (S) 
Leon  County,  Florida 

40,000.00 

2/12  +  2/25    interest  in  151 .13  acres  (S) 
Leon  County,  Florida 

140,000.00 

2  cemetery  plots  (J) 
Christ  Episcopal  Church 

5,000.00 

Total  value  of  real  property 

$760,000.00 

(S)  =  Spouse 


(J)  =  Self  and  Spouse 
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REAL  ESTATE  MORTGAGES  PAYABLE 


Home  mortgage  Banc  One  Mtg.  Corp.  $65,600.00 

Indianapolis,  IN 
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UNITED  STATES  SENATE  JUDICIARY  COMMITTEE 
JUDICIAL  NOMINEE  DATA  QUESTIONNAIRE  AND  ANSWERS 

CANDIDATE  -  HORACE  DEAN  BUTTRAM,  JR. 

U.  S.  DISTRICT  COURT  FOR  THE 

NORTHERN  DISTRICT  OF  ALABAMA 


(1)  Full  Name: 

Horace  Dean  Buttram,  Jr. 

(2)  Office  and  Mailing  Address: 

H.  Dean  Buttram,  Jr.  &  Associates,  P.C, 
Post  Office  Drawer  603,  Centre,  AL  35960 

(3)  Date  and  Place  of  Birth: 

I  was  born  on  November  12,  1950  in  Gadsden,  Etowah  County,  Alabama. 

(4)  MARITAL  STATUS: 

I  am  married  to  Mary  Frances  Hawkins  Buttram.  My  wife  is  a  speech-language 
pathologist.  She  is  employed  by  the  City  of  Gadsden,  Alabama  Board  of  Education, 
1 026  Chestnut  Street,  Gadsden,  Alabama  35901  and  she  is  also  employed  as  a  speech 
pathologist  on  a  part  time  basis  by  Gadsden  Regional  Medical  Center  Home  Health  and 
Hospice  Agency,  425  5th  Avenue,  N.W.,  Attalla,  Alabama  35954 

(5)  EDUCATION:  Ust  each  college  and  law  school  you  attended,  Including 
dates  of  attendance,  the  degrees  awarded  and  dates  degrees  were 
granted. 

College  Attended  Attendance  Dates  Degrees 

*         Auburn  University  9/68  - 12/68  None 

Auburn,  AL 


53-754  99  -  8 
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Jacksonville  State 
University 
Jacksonville,  AL 

1/69  -  5/72 

RfrheiorcfArts 
5/72 

Jacksonville  State 
University 
Jacksonville,  AL 

1/73  -  6/75 

Master  of  Ri  IS. 
Adm.  (M.B.A.) 
and 

Master  of  Rt«-. 
Adm.  (M.P.A.) 

Samford  University 
Cumberleind  School  of  Law 
Birmingham,  AL 

9/72  -  1/73 

and 
9/75  -  5/78 

Doctor  of 

Jurisprudence 

(J.D.) 

Gadsden  State 
Community  College 
Gadsden,  AL 

Summer  Quarters 
1970  &  1971 

No  Degree 
Just    Course 
Work 

I  transferred  from  the  Auburn  University  Pre- Veterinary  Program  to  the 
Jacksonville  State  University  Liberal  Arts  Degree  Program  in  January,  1969. 

EMPLOYMErrr  record:  Ust  (by  year)  all  business  or  professional 
corporations,  companies,  firms,  or  other  enterprises,  partnerships, 
Institutions  and  organizations,  nonprofit  or  otherwise.  Including  firms, 
with  which  you  were  connected  as  an  officer,  director,  partner, 
proprietor,  or  employee  since  graduation  from  college. 


1972-1973 


Work  Study  Program  at  Jacksonville  University, 
Jacksonville,  Alabama 


1974-1975  Full  Time  Student 

1 976-1 978  Instmctor  while  law  student  and  for  6  months  thereafter 

at  Alabama  Christian  College  (now  Faulkner  College) 


1977-1978  I  worked  legal  assistant  for  Alabama  Attomey  General 

William  J.  Baxley  during  my  second  and  third  years  of 
law  school.     Mr.   Baxley  supervised  me  and  has 
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personal  knowledge  of  my  work.  The  nature  of  my 
work  involved  legal  research  for  the  Attorney  General 
and  assisting  investigators  in  the  handling  of 
complaints. 

1978-1983  Sole  Practitioner  Attorney 

1983-1991  Buttram  &  McWhorter  Law  Rrm,  Partner 

1991 -Present  H.  Dean  Buttram,  Jr.  &  Associates  Law  Firm 

(incorporated  as  a  P.C.  in  1996) 
Sole  Stock  Owner 

1983-Present  Municipal  Judge  for  the  City  of  Centre,  Alabama 

1 988-1 995  Member  of  Board  of  Directors  and  Secretary  of  Centre 

Manufacturing  Company,  Inc. 

1992-1998  Member  of  the  Alabama  Ethics  Commission 

(Chairman  1995-96) 

1997-Present  Board  of  Directors  of  the  Nettie  King  Brown  Clearing  House, 

Inc. ,  a  non-profit  corporation  for  the  coordination  of  charitable 
giving  and  distribution  to  poor  and  needy  children  and  adults 
in  Cherokee  County,  Alabama. 


MILITARY    SERVICE:       Have    you    had    any    military    services? 

No.  I  did  complete  two  years  of  Army  ROTC  at  Jacksonville  State 
University,  Jacksonville,  AL. 

HONORS  AND  AWARDS:  Ust  any  scholarships,  fellowships,  honorary 
degrees,  and  honorary  society  memberships  that  you  believe  would  be 
of  Interest  to  the  Committee. 

In  1971  I  was  awarded  a  tuition  scholarship  from  the  East  Gadsden, 
Alabama  Civitan  Club  based  on  academic  performance  and  principles  of 
citizenship. 
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In  1972  Jacksonville  State  University  awarded  me  the  Clarence  William 
Daugette  Award  in  conjunction  with  being  the  'outstanding  male  graduate' 
for  the  1971-72  academic  year.  I  earned  the  highest  grade  point  average 
of  any  male  in  the  senior  class  (2.83  on  a  3.0  scale). 

While  a  graduate  student  at  Jacksonville  State  University  in  1974,  I  was 
elected  President  of  the  Graduate  School  student  body. 

In  December  1976  I  was  awarded  the  American  Jurisprudence  "Book 
Award"  for  excellent  achievement  in  the  study  of  criminal  law.  The  aweuxj 
was  presented  jointly  by  the  Cumberland  School  of  Law  and  The  Lawyers 
Co-Operative  Publishing  Company  in  recognition  for  attaining  the  highest 
academic  grade  for  my  class  in  said  law  school  course. 

In  June  1977  I  was  awarded  the  American  Jurisprudence  'Book  Award'  for 
excellent  achievement  in  the  study  of  equity  law.  The  award  was 
presented  jointly  by  the  Cumberland  School  of  Law  and  The  Lawyers  Co- 
Operative  Publishing  Company  in  recognition  for  attaining  the  highest 
academic  grade  for  my  class  in  said  law  school  course. 

In  1978  I  was  awarded  the  Dean's  Certificate  of  Achievement  and 
Appreciation  for  outstanding  contributions  to  the  Cumberland  School  of 
Law.  The  recognition  related  to  my  chairmanship  of  the  Cordell  Hull 
Speakers  Forum  during  the  1977-78  academic  year. 

BAR  ASSOCIATIONS:  Ust  all  bar  association,  legal  or  ludlcial-related 
committees  or  conferences  of  which  you  are  or  have  been  a  member 
and  give  the  titles  and  dates  of  any  offices  which  you  have  held  In 
such  groups. 

Cherokee  County  Bar  Association  member  since  1978. 
President  -  February,  1 998  to  Present  Date 

Alabama  State  Bar  Member  since  September,  1978 

American  Bar  Association  member  since  1978 

Phi  Alpha  Delta  Legal  Fratemity  member  since  1976 
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United  States  Supreme  Court  Historical  Society  member  since  1996 

Alabama  Municipal  Judges  Association  member  since  1985 

10.  OTHER  MEMBERSHIPS:  Ust  all  organizations  to  whicii  you  belong 
that  are  active  In  lobbying  before  public  bodies.  Please  list  all  other 
organizations  to  which  you  belong. 

I  am  not  aware  of  any  lobbying  efforts  of  the  following  entities. 

First  United  Methodist        1962  -  Present  Member  of  Administrative 

Church  of  Centre,  AL  Board  (1988  -  Present) 

PI  KAPPA  PHI  Fratemlty 
(National  College  Social 
Fratemlty  -  Alumnus) 

•  Rotary  International 
(Centre,  Alabama  Chapter) 
Cherokee  County  Substance  Abuse  Council 

Nettie  King  Brown  Clearing  House,  an  Alabama  Non-Profit  Corporation 
(Coordinating  entity  for  charitable  giving  and   distribution  of  gifts 
to  needy  &  poor  adults  &  children  in  Cherokee  County) 

Zamora  Shrine  Temple  (Shriners) 

Humane  Society  of  the  United  States 

Alabama  Cattlemen's  Association 

*         The  Club,  Inc. 

(Social  &  Dinner  Club) 

SportsFirst  Health  Center 

*         By-Laws  of  The  Club,  Inc.  prohibit  discrimination  based  on 
race,  creed,  color,  religion,  gender  or  national  origin,  etc. 
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11.  COURT  ADMISSION:  List  all  courts  In  which  you  have  been  admitted 
to  practice,  with  dates  of  admission  and  lapses,  if  any  such 
memberships  lapsed.  Please  explain  the  reason  for  any  lapse  of 
membership.  Give  the  same  information  for  administrative  bodies 
which  require  special  admission  to  practice. 

COURT  NAME  ADMISSION  DATE 

All  State  Courts  in  Alabama  September  28, 1978 

The  United  States  District  September  14,  1979 

Court  for  the  Northem 
District  of  Alabama 

United  States  Court  of  September  21 ,  1992 

Appeals  for  the  Eleventh 

Circuit 

Supreme  Court  of  the  October  21 ,  1996 

United  States  of  America 

I  have  never  had  any  lapse  of  membership  in  any  of  said  Courts. 

12.  PUBLISHED  WRITINGS.  Ust  the  titles,  publishers,  and  dates  of  books, 
articles,  reports,  or  other  published  material  you  have  written  or  edited. 
Please  supply  one  copy  of  ail  published  material  not  readily  available 
to  the  Committee.  Also,  please  supply  a  copy  of  all  speeches  by  you 
on  Issues  involving  constitutional  law  or  legal  policy.  If  there  were 
press  reports  about  the  speech,  and  they  are  readily  available  to  you, 
please  supply  them. 

I  have  no  published  writings. 

With  regard  to  speeches,  during  my  tenure  as  a  Municipal  Judge  and  as 
a  member  of  the  Alabama  Ethics  Commission,  I  have  delivered  more  than 
one  hundred  (100)  speeches  to  various  community  organizations  and  civic 
clubs  and  groups  on  a  wide  variety  of  topics,  including  the  law  and  public 
service.  Since  April,  1992,  the  primary  subject  matter  of  my  public 
speeches  has  related  to  the  Alabama  Ethics  Commission.     I  speak 
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extemporaneously  rather  than  from  prepared  texts  and  to  my  knowledge 
none  of  my  speeches  have  been  published  or  reported  on  in  detail. 

13.  HEALTH:  What  is  the  present  state  of  your  health?  List  date  of  your 
last  physical  examination. 

The  state  of  my  health  is  good.  I  had  a  complete  physical  examination  on 
June  19,  1998. 

14.  JUDICIAL  OFFICE:  State  (chronologically)  any  judicial  office  you  have 
held,  whether  such  position  was  elected  or  appointed,  and  a 
description  of  the  Jurisdiction  of  each  such  court. 

I  presently  serve  as  Municipal  Judge  for  the  City  of  Centre,  Alabama.  I 
have  served  in  such  capacity  since  1983  and  am  currently  serving  my 
eighth  consecutive  two  year  term  in  such  position  by  virtue  of  appointment 
by  the  N/layor  and  City  Council  of  the  City  of  Centre,  Alabama,  which  is  the 
County  seat  for  Cherokee  County,  Alabama.  This  is  a  part-time  judicial 
position.  The  court  has  exclusive  jurisdiction  of  all  prosecutions  for  the 
breach  of  the  ordinances  and  laws  of  the  municipality  and  concurrent 
jurisdiction  with  the  State  District  Court,  of  all  acts  constituting  violations  of 
State  law  committed  within  the  police  jurisdiction  of  the  municipality  which 
may  be  prosecuted  as  breaches  of  municipal  ordinances.  The  Municipal 
Court  has  numerous  responsibilities  and  powers  including  the  following: 
(a)  the  authority  to  assess  fines  and  court  costs;  (b)  the  authority  to  remit 
fines,  costs  and  fees;  (c)  the  authority  to  impose  sentences  of 
incarceration  and/or  grant  probation;  (d)  the  authority  to  establish  work 
release  programs;  (e)  the  authority  to  suspend  driving  privileges;  (f)  the 
authority  to  require  attendance  in  educationeil,  corrective  or  rehabilitative 
programs;  and,  (g)  the  authority  to  order  hearings  to  determine  the 
competency  of  a  defendant  to  stand  trial.  A  Municipal  Judge  may 
administer  oaths,  compel  the  attendance  of  witnesses  and  compel  the 
production  of  books  and  papers,  adjudge  parties  in  contempt  of  Court  and 
assess  punishment  therefor.  A  Municipal  Judge  has  the  power  co- 
extensive with  the  power  of  the  State  District  Court  to  issue  writs,  search 
warrants  and  other  process  and  to  approve  and  declare  bonds  forfeited. 

15.  Citations:  If  you  are  or  have  been  a  judge,  provide:  (1)  citations  for 
the  ten  most  significant  opinions  you  have  written;     (2)     a  short 
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summary  of  and  citations  for  all  appellate  opinions  where  your 
decisions  were  reversed  or  where  your  Judgment  was  affirmed  with 
significant  criticism  of  your  substantive  or  procedural  rulings;  and  (3) 
citations  for  significant  opinions  on  federal  or  state  constitutional 
Issues,  together  with  the  citation  to  appellate  court  rulings  on  such 
opinions.  If  any  of  the  opinions  listed  were  not  officially  reported, 
please  provide  copies  of  the  opinions. 

Municipal  Courts  do  not  maintain  transcripts  of  proceedings,  but  rather 
docket  sheets  of  case  dispositions.  It  is  not  the  practice  of  the  Municipal 
Court  to  render  written  opinions  since  it  is  not  a  traditional  court  of  record. 
An  appeal  from  the  Municipal  Court  is  taken  to  the  State  Circuit  Court  and 
the  proceedings  are  de  novo. 

16.  Public  Offices:  State  (chronologically)  any  public  offices  you  have 
held,  other  than  judicial  offices,  Including  the  terms  of  service  and 
whether  such  positions  were  elected  or  appointed.  State 
(chronologically)  any  unsuccessful  candidacies  for  elective  public 
office. 

In  1984  or  1985,  I  was  appointed  to  the  Cherokee  County  Democratic 
Executive  Committee  and  I  was  elected  to  such  position  thereafter  and 
continued  such  service  until  1998. 

In  1990,  I  was  a  successful  candidate  for  member  of  the  State  Democratic 
Executive  Committee  for  a  four  year  term.  This  was  an  elected  position 
voted  on  by  the  voters  of  Cherokee,  DeKalb  (portion)  and  Cleburne 
Counties  in  Alabama. 

In  1990,  I  ran  for  the  position  of  delegate  to  the  Democratic  National 
Convention,  but  lost. 

In  April  1992,  I  was  appointed  by  the  Governor,  U.  Governor  and  Speaker 
of  the  House  of  Representatives  of  Alabama  and  confirmed  by  the  Alabemria 
State  Senate  to  the  position  of  member  of  the  Alabama  Ethics  Commission. 
My  term  expired  in  September,  1996,  but  I  continued  to  serve  until 
February  1 998  when  my  successor  was  appointed  and  confirmed.  I  served 
as  Chairman  from  1995-96. 
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On  August  2,  1993  Alabama  Attorney  General  Jimmy  Evans  appointed  me 
to  the  position  of  Deputy  Attorney  General  of  the  State  of  Alabama  to 
handle  certain  eminent  domain,  condemnation  and  highway  matters  for  the 
State  of  Alabama.  On  February  10,  1995  Alabama  Attorney  General  Jeff 
Sessions  reappointed  me  to  such  position  and  the  appointment  continues 
to  the  present  date. 

17.      Legal  Career: 

a.        Describe  chronologically  your  law  practice  and  experience  after  graduatic 
from  law  school  Including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  If  so,  the  name  of 
the  judge,  the  court,  and  the  dates  of  the  period  you  were  a  clerk: 

I  did  not  serve  as  a  Clerk  to  any  Judge. 

2.  whether  you  practiced  alone,  and  If  so,  the  addresses  and  dates. 

I  commenced  the  practice  of  law  as  a  sole  practitioner  on  September  28, 
1978  and  continued  such  practice  until  early  1983  when  I  formed  a  general 
partnership  for  the  practice  of  law  with  Robert  D.  McWhorter,  Jr.,  under  the 
name  of  Buttram  &  McWhorter. 

My  practice  of  law  has  always  been  in  Centre,  Alabama.  My  solo  practice 
was  located  at  180  East  Main  Street,  Centre,  Aleibama  35960  from 
September  28,  1978  until  March  1,  1983,  when  I  moved  to  the  location  of 
my  present  practice  at  440  West  Main  Street,  Centre,  Alabama  35960. 

3.  the  dates,  names  and  addresses  of  law  firms  or  offices, 
companies  or  government  agencies  with  which  you  have  been 
connected,  and  the  nature  of  your  connection  with  each: 

During  my  practice  of  law,  I  have  also  been  a  member  of  the  part-time 
faculty  at  Gadsden  State  Community  College,  Post  Office  Box  227,  George 
Wallace  Drive,  Gadsden,  Alabama  35999.  I  was  an  instructor  in  the 
paralegal  program  for  the  Winter  and  Spring  Quarters  (January  2,  1991 
through  June  6,  1991).  I  taught  Civil  Law  and  Procedure  and  a  course 
titled  Alabama  Legal  Systems. 
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The  partnership  of  Buttram  &  McWhorter,  located  at  440  West  Main  Street, 
Centre,  Alabama  35960,  continued  until  July  1,  1991,  at  which  time  Mr. 
McWhorter  moved  his  residence  and  practice  of  law  to  Gadsden,  Alabama. 
Upon  the  departure  of  Mr.  McWhorter,  I  continued  my  practice  of  law  as 
a  sole  proprietorship  with  William  M.  Hawkins,  who  had  been  an  associate 
attorney  of  the  Buttram  &  McWhorter  partnership  since  the  fall  of  1989.  I 
added  a  second  associate  to  my  firm  in  the  fall  of  1991,  namely,  J.  Kevin 
Grimes.  Mr.  Hawkins  and  Mr.  Grimes  continue  to  practice  as  associates 
with  my  firm.  Mr.  Grimes  will  assume  the  office  of  Circuit  Judge  for  the 
Ninth  Judicial  Circuit  of  Alabama  in  January,  1999.  I  incorporated  my  firm 
in  September,  1996  under  the  name  of  H.  Dean  Buttram,  Jr.  &  Associates, 
P.C. 

From  April  20,  1992  until  February  1998,  i  served  as  a  member  of  the 
Alabama  State  Ethics  Commission  ("Commission").  I  was  appointed  to  the 
Commission  jointly  by  the  Republican  Governor,  Democratic  Lt.  Governor 
and  Democratic  Speaker  of  the  House  of  Representatives  of  the  Alabama 
legislature.  Pursuant  to  Alabama  statute  all  three  state  officials  had  to 
concur  in  said  appointment.  Further,  pursuant  to  statute,  my  appointment 
was  unanimously  confirmed  by  the  Alabama  State  Senate.  From  October 
1, 1995  until  September  30, 1996, 1  served  as  Chairman  of  the  five  member 
Commission.  The  Commission  issues  advisory  opinions,  conducts 
investigations,  holds  hearings  and  rules  on  complaints  concerning  the 
activities  of  state  and  local  public  officials,  public  employees,  members  of 
public  boards  and  agencies  (whether  elected  or  appointed)  throughout  the 
State  of  Alabama.  During  my  tenure  on  the  Commission,  I  served  as 
Chairman  of  the  subcommittee  on  Ethics  Reform  Legislation. 

As  part  of  my  law  practice,  I  have  represented  the  Cherokee  County 
Commission  since  1982;  the  City  of  Sand  Rock  since  1988;  the  City  of 
Cedar  Bluff  since  1984,  the  Cherokee  County  Water  Authority  since  1992 
and  Cherokee  Electric  Cooperative  since  1979. 

1.  What  has  been  the  general  character  of  your  law  practice, 
dividing  It  into  periods  with  dates  if  Its  character  has  changed  over  the 
years? 

My  practice  of  law  is  and  always  has  been  diverse  and  general  in  both  civil 
and  criminal  law.    The  general  practice  of  law  such  as  mine  requires  a 
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broad  and  working  knowledge  in  all  but  the  most  specialized  areas.  I  pride 
myself  in  accepting  a  wide  variety  of  cases  without  regard  to  the  station  in 
life  or  financial  status  of  the  client. 

2.  Describe  your  typical  former  clients,  and  mention  the  areas,  if 
any,  in  which  you  have  specialized. 

I  practice  in  the  areas  of  both  civil  and  criminal  law  and  represent  indigent 
clients  through  Court  appointment,  as  well  as,  retained  clients.  I  also 
represent  more  fortunate  clients  and  governmental  entities.  I  have 
represented  the  Cherokee  County  Commission  (the  governing  body  of 
Cherokee  County,  Alabama)  continuously  since  January,  1982.  I  have 
continuously  served  as  City  Attorney  for  the  Town  of  Cedar  Bluff,  AL  for  the 
past  eleven  years  and  as  City  Attorney  for  the  Town  of  Sand  Rock,  AL  for 
the  past  ten  years.  I  have  represented  Cherokee  Electric  Cooperative 
since  1980  and  the  Cherokee  County  Water  Authority  since  1991.  My 
clients  include  individuals  from  all  walks  of  life,  the  battered  spouse,  the 
-  abused  or  neglected  child,  the  indigent  defendant,  the  personal  injury 
victim,  the  worker  injured  on  the  job  and  the  family  of  the  victim  of  a 
wrongful  death.  I  also  have  a  very  successful  family  law  and  real  estate 
practice  and  I  assist  the  Courts  frequently  as  a  guardian-ad-iitem  when 
needed  for  incapacitated  or  minor  parties  before  the  Court.  My  practice 
includes  the  handling  of  all  types  of  social  security  claims.  Suffice  it  to  say, 
my  practice  touches  eilmost  every  area  of  the  law  Eind  I  feel  this  would  be 
a  tremendous  asset  to  a  federal  judge  at  the  District  Court  level. 

c.  1.  Did  you  appear  In  court  frequently,  occasionally,  or  not  at  all? 
If  the  frequency  of  your  appearances  in  court  varied,  describe  each 
such  variance,  giving  dates. 

I  have  always  appeared  in  Court  regularly  during  my  twenty  years  of 
practice. 

2.  What  percentage  of  these  appearances  was  In: 

(a)  federal  courts. 

(b)  state  courts  of  record. 

(c)  other  courts. 
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federal  courts  -       1.5% 
state  courts  -  90% 

other  courts  -  8.5% 

3.  What  percentage  of  your  litigation  was: 

1)  civil. 

2)  criminal. 

civil  -  80% 
criminal  -  20% 

4.  State  the  number  of  cases  you  tried  to  verdict  or  judgment 
(rather  than  settled)  In  courts  of  record,  Indicating  whether  you  were 
sole  counsel,  chief  counsel,  or  associate  counsel. 

During  my  twenty  year  legal  career  I  would  estimate  I  have  tried  in  excess 
of  three  hundred  cases  to  verdict  or  judgment  in  courts  of  record.  I  would 
estimate  that  I  was  sole  counsel  in  two-thirds  of  the  cases,  chief  counsel 
in  one-sixth  of  them  and  co-counsel  in  the  rest. 

5.  What  percentage  of  these  trials  was: 

(a)  Jury. 

(b)  Non-jury. 

Jury  -  15% 
Non-jury  -  85% 

18.  Litigation:  Describe  ten  of  the  most  significant  litigated  matters  which 
you  personally  handled.  Give  the  citations,  If  the  cases  were  reported, 
and  the  doclcet  number  and  date  If  unreported.  Give  a  capsule 
summary  of  the  substance  of  each  case.  Identify  the  party  or  parties 
whom  you  represented;  describe  In  detail  the  nature  of  your 
participation  in  the  litigation  and  the  final  disposition  of  the  case.  Also 
state  as  to  each  case: 

(a)  the  dates  of  the  trial  period  or  periods: 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or 
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judges  before  whom  the  case  was  litigated,  and 
(c)      the  Individual   name,  addresses  and  telephone 
numbers  of  co-counsel  and  of  principal  counsel  for 
each  of  the  other  parties. 


CASE  NUMBER  ONE 

COLE  V.  GARRETT.  BARNETT  v.  WYNN 

United  States  District  Court  for  the  Northern  District  of  Alabama,  Eastern  Division 

Case  Number  CV-81-P-0131-M 

This  action,  which  was  originally  brought  in  1981,  was  revived  on  May  15,  1989,  as  a 
class  action  on  behalf  of  inmates  of  the  Cherokee  County  Jail.  It  challenged,  among 
other  things,  the  conditions  and  treatment  of  inmates  of  the  Jail  and  sought  declaratory 
and  injunctive  relief.  This  case  involved  multifarious  issues  regarding  the  Constitution 
of  the  United  States,  including  the  legal  rights  of  inmates  not  to  be  confined  in  a  manner 
which  violates  their  due  process  rights  guaranteed  under  the  Constitution  and  their  right 
not  to  be  subjected  to  cruel  and  unusual  punishment  as  guaranteed  by  the  Eighth 
Amendment.  I  acted  as  co-counsel  with  my  associate,  Robert  D.  McWhorter,  from  the 
commencement  of  said  action  until  July  1991.  In  July  1991,  I  becsime  sole  local 
counsel,  representing  the  interest  of  the  Cherokee  County  Commission  and  Sheriff  Roy 
Wynn.  After  years  of  conferences,  negotiations,  pleu'  Jings,  discovery,  hearings  eind  court 
appearances  and  monitoring  of  like  cases,  the  case  was  disposed  of  by  entry  of  a 
decree  by  the  presiding  judge  of  the  United  States  District  Court  for  the  Northern  District 
of  Alabama,  Eastem  Division,  the  Honorable  Sam  C.  Pointer,  Jr.,  on  November  1 1 ,  1993. 
As  a  result  of  this  action,  and  the  negotiation  of  the  parties,  a  multimillion  dollar  detention 
facility  has  been  constructed  in  the  three  years  since  the  entry  of  said  decree.  I 
continued  my  representation  of  said  clients  after  the  entry  of  said  decree  regarding  the 
legal  issues  related  to  the  design  and  construction  of  the  proposed  jail  through  the  date 
of  its  opening  in  Summer  1996. 

Representation:   May  1989  until  November  1993 

Co-Counsel:  Opposing  Counsel: 

Robert  D.  McWhorter,  Jr.,  Esq.  Richard  J.  Stockham,  III,  Esq. 

Post  Office  Box  287  Suite  825,  2001  Park  Place  North 

Gadsden,  Al  35999  Birmingham,  A)  35203 

(256)  546-1656  (256)  252-2889 
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Daryl  Masters,  Esq.  Judge  Sam  C.  Pointer,  Jr. 

Post  Office  Box  238  United  States  District  Court 

Montgomery,  Alabama  361 01  for  the  Northern  District  of  Alabama 
(334)  262-1850 


CASE  NUMBER  TWO 

SUSAN  KAY  ALEXANDER,  et  als.  v  CALHOUN  ASPHALT  COMPANY.  CITY  OF  CENTRE. 

ALABAMA,  et  als 

Cherokee  County  Circuit  Case  Number  CV-87-72 

GEORGE   PATRICK   BROOM,   as  father  of  TRACY  DAWN   BROOM,   deceased,  v. 

CALHOUN  ASPHALT  COMPANY.  CITY  OF  CENTRE.  ALABAMA,  et  als 

Cherokee  County  Circuit  Court  Case  Number  CV-87-73 

These  cases  involved  the  death  of  one  child  and  the  permanent  injury  of  another 
resulting  from  an  unavoidable  collision  between  the  three-wheeled  all  terrain  vehicle 
upon  which  they  were  riding  and  an  improperiy-placed  and  constructed  road  barricade. 
One  of  these  cases  involved  a  complaint  for  the  wrongful  death  of  Tracy  Dawn  Broom. 
The  other  case  was  based  upon  a  claim  for  damages  resulting  fi-om  the  permginent 
personal  injuries,  including  irreversible  brain  damage,  of  Susan  Kay  Alexander.  The  case 
involved  a  tragic  circumsteince  regarding  these  two  young  giris'  lives.  An  asphalt 
corr.pany  had  placed  a  steel  pipe  barricade  across  a  public  sueet  leadii  <g  into  the  City's 
industrial  park.  The  barricade  was  painted  the  same  color  as  the  gravel  road  that  served 
a  visual  backdrop  to  the  pipe.  The  death  of  the  Broom  child  and  the  permanent  injuries 
to  the  Alexander  child  were  the  result  of  the  full  impact  of  the  barricade  upon  their 
bodies  as  they  attempted  to  drive  the  ATV  along  the  gravel  road.  The  case  was  settled 
moments  after  the  striking  and  seating  of  the  jury.  The  wrongfiji  death  settlement  award 
in  favor  of  the  Brooms  was  in  the  amount  of  $137,500.00.  Susan  Kay  Alexander's  case 
was  settled  for  an  amount  of  $381,000.00.  These  were  the  largest  settlements  in 
Cherokee  County  history  in  cases  of  this  type.  In  this  case,  I  weis  chief-counsel,  along 
with  my  associate  Bob  McWhorter,  and  I  performed  extensive  research,  prepared 
witnesses  for  trial,  struck  the  jury,  prepared  the  arguments,  and  played  a  lead  role  in  the 
settlement  negotiations  of  these  two  cases  over  a  three  year  period.  Attorney  James  S. 
Hubbard  was  associated  as  a  consultant  during  the  trial  preparation. 

Representation:   August  1987  thru  July  1990. 

Cherokee  County  Circuit  Court 

14 


231 


David  A.  Rains,  Judge 


Co-Counsel:    Robert  D.  McWhorter,  Jr.,  Esq.  Opposing  Counsel:    Al  Shumaker,  Esq. 

Post  Office  Box  287  270  East  Main  Street 

Gadsden,  Al  35999  Centre,  Al  35960 

(256)  546-1656  (256)  927-5581 

Jack  W.  TortDert,  Esq. 
1 024  Forrest  Avenue 
Gadsden,  Al  35901 
(256)  547-7551 

CASE  NUMBER  THREE 

FRIENDS  OF  BALL  BASIN.  INC.  v.  ALABAMA  WASTE  DISPOSAL  SYSTEMS.  LLC,  and 

CHEROKEE  COUNTY  COMMISSION 

Cherokee  County  Circuit  Case  Number  CV-97-25 

The  Cherokee  County  Commission  negotiated  a  landfill  services  contract  with  Alabama 
Waste  Disposal  Systems,  LL.C.  v/hich  was  to  result  in  the  generation  of  several  hundred 
thousand  dollars  in  annual  revenue  for  the  County  due  to  the  placement  of  a  Subtitle  D 
sanitary  landfill  in  a  remote  portion  of  the  County.  In  addition,  all  residential  solid  waste 
gunerated  with.in  Cherokeo  County  would  be  acceptad  for  disposal  free  of  charge  at  said 
landfill.  Eighteen  months  later  and  only  a  few  months  from  the  scheduled  opening  of 
the  landfill,  a  non-profit  environmental  group  incorporated  in  order  to  file  litigation  to  void 
the  commission's  approval  of  the  landfill  site  and  the  contract.  This  case  has  significant 
local  health  and  sanitation  impact  as  well  as  dealing  with  some  intricate  legal  issues. 
Defendants  raised  several  issues,  including  what  standard  should  be  applied  to  an  attack 
of  a  county  commission's  actions,  who  has  standing  to  attack  commission's  acts,  the 
definitions  of  arbitrary,  capricious,  self-dealing  and  fraud  as  applied  to  a  county 
commission,  and  the  application  of  the  Alabama  non-claims  statute  to  a  request  for 
injunctive  relief.  After  considerable  oreil  argument  and  presentation  of  evidence  at  the 
hearing,  judgment  was  entered  in  favor  of  the  Cherokee  County  Commission  and  all 
Defendants  on  all  issues  on  July  3,  1997.  I  received  notice  of  appeal  to  the  Alabama 
Supreme  Court  by  the  plaintiff  on  August  14,  1997.  The  appeal  was  subsequently 
dismissed  in  1997.  My  role  in  this  case  included  extensive  research,  conferencing  with 
counsel  for  co-defendant  and  co-trial  counsel. 
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Representation:   June  1996  thru  November,  1997. 


Cherokee  County  Circuit  Court 
David  A.  Rains,  Judge 


Co-Counsel: 

J.  Kevin  Grimes,  Esq. 
Buttram  &  Assoc,  P.C. 
Post  Office  Drawer  603 
Centre,  Al  35960 
(256)  927-5764 

Co-Defendeint's  Counsel: 

C,  Ellis  Brazeal,  III 
Walston,  Stabler,  Wells, 
Anderson  and  Bains 
Post  Office  Box  830642 
Birmingham,  A)  35283 
(205)  250-9237 


Opposing  Counsel: 

Eric  Colley,  Esq. 
Post  Office  Box  1045 
Fort      Payne,      Al 
(256)  845-8101 


35967 


CASE  NUMBER  FOUR 

ERSKINE  MITCHELL  and  JOHNNY  MITCHELL  v.  NORTHRUP  KING  COMPANY  and 
ESTECH  CORPORATION.  Cherokee  County  Circuit  Court  Case  Number  CV-86-17 

Erskine  and  Johnny  Mitchell  were  father/son  dairy  feirmers  who  purchased  a  certain  type 
of  seed  for  growing  feed  for  cattle.  The  seed  was  mislabeled  and  therefore  did  not 
perform  as  advertised  and  presented  to  the  Mitchells.  This  situation  contributed  to  the 
financial  decline  and  eventual  banknjptcy  of  the  family  farm.  Action  was  brought  on 
behalf  of  the  consumer  against  Northmp  King  Company  and  Estech  Corporation  on 
products  liability  and  breach  of  warranty  theories.  The  case  was  tried  to  a  jury  resulting 
in  a  plaintiff's  verdict  in  the  amount  of  $80,000.00.  I,  along  with  co-counsel,  represented 
the  Mitchells.  I  was  the  lead  trial  counsel.  I  was  intimately  involved  in  the  preparation 
of  the  case  for  trial,  including  striking  of  the  jury,  examination  of  witnesses,  and  the 
preparation  and  presentation  of  arguments.   I  delivered  the  closing  argument. 
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Representation:  March,  1986  thru  June,  1988. 

Cherokee  County  Circuit  Court 
Hon.  Randall  L  Cole,  Judge 

Co-Counsel:    Robert  D.  McWhorter,  Jr.,  Esq.  Opposing  Counsel:  Jameslnzer,  III,  Esq. 

Post  Office  Box  287  Post  Office  Box  287 

Gadsden,  Al  35999  Gadsden,  Al  35999 

(256)  546-1656  (256)  546-1656 


CASE  NUMBER  FIVE 

STATE  OF  ALABAMA  v.  MILDRED  LANGLEY.  Cherokee  County  Circuit  Court  Case 
Number  CC-78-77. 

I  was  appointed  by  the  Court  to  represent  the  indigent  Defendant,  Mildred  Langley,  who 
was  charged  with  first  degree  murder  regarding  the  death  of  her  husband.  Ms.  Langley 
shot  her  husband  in  self  defense  following  severe  abuse  and  physical  beatings  by  the 
spouse  upon  her.  My  defense  of  Ms.  Langley  centered  upon  revealing  to  the  jury  that 
she  was  a  severely  battered  woman  and  that  the  death  of  her  husband  was  justified  on 
that  theory.  The  case  was  tried  to  a  jury  and  Ms.  Langley  was  convicted  of  the  lesser- 
included  offense  of  murder  in  the  second  degree  and  sentenced  to  ten  years  in  the  state 
penitentiary.  My  role  in  the  defense  of  Ms.  Langley  was  very  involved  as  I  counseled 
with  Ms.  Langley,  prepared  the  case  for  trial,  actively  participated  in  the  striking  of  a  jury, 
the  preparation  and  presentation  of  arguments,  and  examined  witnesses.  Further,  I 
prepared  and  handled  the  case  on  appeal  before  the  Alabama  Court  of  Criminal 
Appeals,   The  appeals  court  affirmed  the  lower  court  verdict. 

Representation:   November,  1978  thru  August,  1979. 

Cherokee  County  Circuit  Court 
Hon.  W.G.  Hawkins,  Judge 

Co-Counsel:   John  D.  Coggin,  Esq.  Opposing  Counsel:  A.  Richard  Igou,  Esq. 

1 04-D  Northwood  Drive  Post  Office  Box  71 7 

Centre,  Al  35960  Fort  Payne,  Al  35967 

(256)  927-9090  (256)  845-6686 
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Bert  Latham,  Esq. 
Asst.  Dist.  Attorney 
Courthouse  Annex 
Centre,  Al  35960 
(256)  927-5577 


CASE  NUMBER  SIX 

STATE  OF  ALABAMA  v.  CHARLES  H.  KNIGHT 
Cherokee  County  Circuit  Court  Case  Number  CC-83-01 1 

Charles  H.  Knight  was  charged  with  First  Degree  Murder  regarding  the  shooting  death 
of  an  intoxicated  trespasser,  namely,  Timmy  Ray  Hooper.  This  case  was  tried  to  a  jury 
and  resulted  in  a  verdict  of  acquittal  of  the  defendant.  The  case  involved  a  great  deal 
of  ballistic  and  technical  evidence.  This  case  was  significant  in  that  it  exonerated  a 
person  who  was  required  to  use  deadly  force,  to  protect  his  family  and  homestead.  I 
was  the  chief  counsel  in  the  defense  of  Mr.  Knight.  I  prepared  the  case  for  trisil,  actively 
participated  in  the  striking  of  a  jury,  prepared  and  presented  arguments,  and  examined 
witnesses  and  delivered  the  closing  Eirgument. 


Representation:   February  1983  thru  May  1983. 

Cherokee  County  Circuit  Court 
Hon.  Randall  L  Cole,  Judge 


Co-Counsel:    Robert  D.  McWhorter,  Jr.,  Esq. 
Post  Office  Box  287 
Gadsden,  Al  35999 
(256)  546-1656 


Opposing  Counsel:  A.  Richard  Igou,  Esq. 
Post  Office  Box  71 7 
Fort  Payne,  Al  35967 
(256)  845-6686 


Bert  Latham,  Esq. 
Asst.  Dist.  Attorney 
Courthouse  Annex 
Centre,  Al  35960 
(256)  927-5577 
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CASE  NUMBER  SEVEN 


BAPTIST  MEDICAL  CENTER.  CHEROKEE  HOSPITAL  et  al.  v.  GRESHAM.  SMITH  AND 
PARTNERS,  a  partnership:  DUNN  CONSTRUCTION  COMPANY.  INC.  et  als 
Cherokee  County  Circuit  Court  Case  Number  CV-90-21 
Supreme  Court  of  Alabama  Case  No.  1911741 

Suit  was  filed  on  behalf  of  a  local  hospital  regarding  extensive  leaks  in  the  roof  system 
of  a  new  multi-miliion-doilar  facility.  The  case  was  pursued  on  breach  of  warranty,  and 
faulty  materials  and  construction  theories  against  the  contractor  as  well  as  breach  of 
contract  claims  against  the  architect.  The  case  involved  complex  litigation  conceming 
the  threshold  issue  of  mandatory  or  binding  arbitration  which  in  turn  involved  interstate 
commerce  and  therefore  the  application  of  the  Federal  Arbitration  Act  (FAA),  9  U.S.C. 
§1 ,  et  seq..  The  case  went  to  arbitration  v\nth  a  finding  for  the  Defendants.  Defendants 
then  filed  a  motion  to  dismiss  the  underlying  civil  action.  After  submission  of  briefs,  the 
trial  ccurt  granted  the  motion  to  dismiss.  Plaintiff  hospital  appealed  and  the  case  was 
affirmed  by  the  Alabama  Supreme  Court  without  opinion  during  the  October  term,  1992- 
1993.   I  represented  the  hospital  as  co-counsel  through  these  proceedings. 

Representation:  Local  counsel  for  BMC-Cherokee  from  1987  to  present, 
versus  Gresham,  et  als  Febmary  1990  thru  June  1993 

Co-Counsel:  Opposing  Counsel: 

Jasper  P.  Juliano,  Esq. 

Oscar  Price,  Esq.  Parsons,  Lee  &  Juliano,  P.O. 

Johnston.  Barton,  Proctor,  Land  Title  Building,  Suite  200 

Swedlaw,  and  Naff  600  North  20th  Street 

1 1 00  Park  Place  Tower  Birmingham,  AI  35203 

Birmingham,  Al  35203  (205)  326-6600 
(205)  322-0616 


CASE  NUMBER  EIGHT 

CHEROKEE  COUNTY  COMMISSION  v.  WASTE  AWAY.  INC. 
Cherokee  County  Circuit  Court  Case  Number  CV-94-56 

Action  for  declaratory  judgment  was  filed  on  the  behalf  of  the  Cherokee  County 
Commission  against  a  subsidiary  of  Waste  Management,  inc.  which  was  under  contract 
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for  provision  of  residential  solid  waste  disposal  pursuant  to  the  County's  mandatory 
garbage  pick  up  ordinance.  The  case  centered  upon  the  construction  of  the  contract 
provision  related  to  the  corporation's  right  to  a  price  increase  based  upon  circumstances 
beyond  its  control.  The  commission  challenged  Waste-Away's  proposed  residential 
garbage  pick-up  rate  increase  and  requested  injunctive  relief  to  protect  the  health, 
welfeire  end  safety  of  fifteen  thousand  county  residents  which  would  have  resulted  from 
the  adverse  environmental  impact  caused  by  the  cessation  of  the  solid  waste  disposal 
by  the  defendant.  The  case  was  ultimately  tried  before  Circuit  Judge  Randall  Cole  who 
disallowed  the  rate  increase  eind  compelled  the  defendant  to  continue  to  perform  under 
the  contract.  This  case  averted  an  unjust  rate  increase  upon  the  20,000  citizens 
throughout  Cherokee  County,  Alabama.  I  represented  the  Cherokee  County 
Commission  and  thereby  the  citizens  of  Cherokee  County  aganst  the  largest  solid  waste 
disposal  entity  in  the  United  States.  My  role  in  the  case  included  the  performance  of 
extensive  legal  research,  preparing  the  case  for  trial,  advising  and  supervising  eissociate 
attorneys  in  my  office,  and  acting  as  trial  co-counsel. 


Representation;  Cherokee  County  Commission  Attorney  from  January  1982  to  present, 
versus  Waste  Away,  Inc.  April  1994  thru  May  1995 


Cherokee  County  Circuit  Court 
Hon.  Randall  L  Cole,  Judge 


Co-Counsel:  Opposing  Counsel: 

William  M.  Hawkins,  Jr.,  Esq.  Jeimes  L  Priester,  Esq. 

Buttram  &  Assoc,  P.C.  1901  Sixth  Ave.  N. 

Post  Office  Drawer  603  2400  South  AmSouth/Harbert  Raza, 

Centre,  Al  35960  Birmingham,  Al  35203 

(256)  927-5764  (205)  254-1000 


CASE  NUMBER  NINE 

DENNIS  PEACE  v.  BAPTIST  MEDICAL  CENTER  CHEROKEE.  DR.  WILLIAM  TYNDALL 
et  als  Cherokee  County  Circuit  Court  Case  Number  CV-95-24 

As  attomey  for  Baptist  Medical  Center-Cherokee,  I  defended  an  action  brought  by 
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Dennis  Peace  alleging  that  the  attending  emergency  physician  misdiagnosed  a  patient's 
condition  and  that  the  hospital  failed  to  timely  evaluate  and  perform  certain  laboratory 
tests.  Plaintiff  sought  five  million  dollars  in  damages.  The  case  involved  very  complex 
medical  issues  and  issues  involving  intricate  medical  equipment  and  the  use  thereof. 
The  case  commenced  in  March,  1995  and  involved  more  than  two  dozen  depositions 
and  every  other  type  of  discovery  permitted  by  the  Alabama  Rules  of  Civil  Procedure. 
The  case  required  expert  testimony  from  physicians  in  Alabama,  New  York  and  Florida, 
with  regard  to  standards  of  medical  care.  The  case  was  tried  to  a  jury  for  five  days 
between  April  13  to  April  18,  1998.  The  jury  returned  a  verdict  for  the  Defendants.  The 
Plaintiff  has  filed  a  motion  for  a  new  trial. 


Cherokee  County  Circuit  Court 
Randall  L  Cole,  Judge 


Representation:  March  1995  thru  present. 


Co-Counsel:  Opposing  Counsel: 

Robert  L  Williams,  Esq.  W.  Lee  Pittman,  Esq. 

21 17  Second  Avenue  Suite  1 100  Park  Place  Tower 

Birmingham,  A!  35203  2001  Park  Place  North 

(205)  328-4100  Birmingham,  Al  35203 

(205)  322-8880 


CASE  NUMBER  TEN 

BYRON  KEITH  DEAN  v.  KELLER  LADDER  COMPANY.  INC..  et  als 

United  States  District  Court  for  the  Northem  District  of  Alabama,  Eastern  Division 

Case  Number  CV-84-PT-1 055-E 

My  associate  and  I,  together  with  James  S.  Hubbard,  originally  filed  this  action  in  State 
Court  (Circuit  Court  of  Etowah  County,  Alabama)  but  the  action  was  removed  to  Federal 
Court  after  the  only  Alabama  resident  Defendant  was  dismissed.   Briefs  and  extensive 
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arguments  were  presented  on  the  issue  of  remanding  the  case  to  State  Court.  However, 
the  Federal  Court  retained  jurisdiction. 

This  case  dealt  with  a  claim  regarding  defective  manufacturing  and  design  of  a  product, 
in  the  nature  of  a  ladder.  Plaintiff  was  seriously  injured  when  the  ladder  failed  under 
normal  use.  Plaintiff's  injuries,  including  loss  of  sight  in  one  eye  as  well  as  broken  facial 
and  other  bones  resulted  from  his  fall.  Plaintiff  alleged  improper  warning  labels  and 
defective  design.  This  products  liability  case  involved  complicated  design, 
manufacturing,  engineering  and  warranty  issues  and  pitted  the  expert  witnesses  of  the 
Defendant  against  the  expert  witness  of  the  Raintiff.  The  case  was  tried  to  a  jury  In  the 
United  States  District  Court  For  The  Northern  District  Of  Alabama  a  verdict  was  rendered 
for  the  defendants. 


Representation:  April  1983  thru  December  1986. 


U.  S.  District  Judge  Robert  Propst 


Co-Counsel:  Opposing  Counsel: 

Robert  D.  McWhorter,  Jr.  Steve  P.  Brunson,  Esq. 

Post  Office  Box  287 

Gadsden,  A)  35999  Post  Office  Box  388 

(256)  546-1656  Gadsden,  Al  35902 

(256)  546-9205 


Co-Counsel:  Opposing  Counsel: 

James  S.  Hubbard,  Esq.  James  C.  Stivender,  Esq. 

612  AmSouth  Bank  Building  Post  Office  Box  287 

Anniston,  AL  36201  Gadsden,  AL  35999 

(256)  237-1308  (256)  546-1656 
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The  following  are  the  namee,  addressee  and  telephone  numbers  of  attorneys  who 
have  had  recent  contact  with  me  concerning  cases  and  court  appearances,  viz 


J.  Gusty  Yearout,  Esq. 
Yearout,  Myers  &  Traylor 
Suite  500 

800  Shades  Creek  Parkway 
Birmingham,  AL  35209 
(205)  414-8163 

Michael  L  Roberts,  Esq. 
Cusimano,  Keener  &  Roberts 
153  South  9th  Street 
Gadsden,  AL  35901 
(256)  543-0400 


J.  Kevin  Grimes,  Esq.  (Supervised  Associate) 
Post  Office  Drawer  603 
Centre,  Alabama  35960 
(256)  927-5160 


Rodney  Lawson  Ward,  Esq. 
827  Chestnut  Street 
Gadsden,  AL  35901 
(256)  547-2800 

Charles  E.  Mauney,  Esq. 
Mauney  &  Igou 
Post  Office  Box  717 
Fort  Payne,  AL  35967 
(256)  845-6686 

Circuit  Judge  David  A.  Rains 
DeKaib  County  Courthouse 
300  Grand  Avenue  South 
Fort  Payne,  AL  35967 
(256)  845-8545 


Roy  McCord,  Esq. 
Post  Office  Box  45 
Gadsden,  AL  35902 
(256)  546-0448 


William  P.  Traylor,  Esq. 
Yearout,  Myers  &  Traylor 
Suite  500 

800  Shades  Creek  Parkway 
Birmingham,  AL  35209 
(256)  322-9164 

Walter  Lee  Pittman,  Esq. 
Pittman,  Hooks,  Dutton  &  Mollis 
2001  Park  Place,  North 
Birminghm,  AL  35203 
(256)  322-8889 

Bert  Latham,  Esq. 
Courthouse  Annex 
Centre,  AL  35960 
(256)  926-5577 

Circuit  Judge  Randall  L  Cole 
DeKaib  County  Courthouse 
300  Grand  Ave.  South 
Fort  Payne,  AL  35967 
(256)  845-8540 

Al  Shumaker,  Esq. 
270  East  Main  Street 
Centre,  Alabama  35960 
(256)  927-5580 
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19.  Legal  Activities:  Describe  the  most  significant  legal  activities  you  have 
pursued,  Including  significant  litigation  which  did  not  progress  to  trial 
or  legal  matters  that  did  not  involve  litigation.  Describe  the  nature  of 
your  participation  in  this  question,  please  omit  any  Information 
protected  by  the  attorney-client  prh^iiege  (unless  the  privilege  has  been 
waived). 

I  am  President  of  the  Cherokee  County  Bar  Association.  We  are  presently 
considering  various  projects  including  public  service  information  programs 
covering  frequently  asked  questions  in  the  law.  Members  regularly  provide 
speakers  for  local  civic  clubs,  etc. 


II.    FINANCIAL  DATA  AND  CONFLICT  OF  i^f^EREST 

List  sources,  amounts  and  dates  of  ail  anticipated  receipts  from 
deferred  income  arrangements,  stock,  options,  uncompleted  contracts 
and  other  future  benefits  which  you  expect  to  derive  from  previous 
business  relationships,  professional  services,  firm  memberships, 
former  employers,  clients,  or  customers.  Please  describe  the 
arrangements  you  have  made  to  be  compensated  in  the  future  for  any 
financial  or  business  Interest. 

I  have  regular  IRA's  with  Merrill-Lynch  and  A.  G.  Edwards  &  Sons  and 

SEP/IRA's  with  Regions  Bank,  Berger  Funds  CGM  Mutual  Fund  and 
Fidelity  Investments.  I  have  insurance  annuities  with  Metropolitan 
insurance  Company  and  Fidelity  Investments.  I  would  expect  to  receive 
income  from  these  sources  upon  my  retirement. 

I  have  one  long  term  fee  agreement  with  an  individual  client  related  to  my 
representation  of  said  client  in  his  sale  of  an  invention.  Under  the  fee 
eirrangement,  1  receive  a  legal  fee  (which  has  been  reduced  to  a  sum 
certain)  over  a  period  of  years  as  the  fomner  client  receives  income  from 
his  invention. 

I  am  associated  with  two  other  law  firms  in  pending  personal  injury  or 
wrongful  death  cases.  An  award  to  the  Plaintiff  in  these  cases  would  result 
in  compensation  to  me.  Any  such  compensation  or  fee  due  me  would  be 
paid  in  accordance  with  appropriate  mles  or  regulations  applicable  to  such 
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transactions.  Further,  any  future  contingent  fees  payable  to  me  as  a  result 
of  cases  my  law  firm  initiated  would  be  paid  by  the  successor  attomey  in 
accordance  with  such  rules  and  regulations. 

My  personal  real  estates  interests  which  1  have  with  other  Individuals  would 
likewise  be  managed  or  handled  in  accordance  with  applicable  rules  £uid 
standards.  I  would  expect  no  conflict  from  such  relationship. 

Explain  how  you  will  resolve  any  potential  conflict  of  Interest,  including 
the  procedure  you  will  follow  in  determining  these  areas  of  concern, 
identify  the  categories  of  litigation  and  financial  arrangements  that  are 
likely  to  present  potential  conflects-of-interest  during  your  Initial 
service  In  the  position  to  which  you  have  been  nominated. 

The  only  potential  conflict  of  interest  I  could  foresee  would  be  owning 
stock  in  a  publicly  traded  corporation  which  might  have  litigation  before  my 
court.  To  avoid  such  potential  conflict  I  would  have  any  such  stocks  sold 
or  managed  by  a  blind  trust.  I  would  of  course  utilize  any  action  necessary 
to  comply  with  the  guidelines  of  the  Code  of  Judicial  Conduct. 

Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside 
employment,  with  or  without  compensation,  during  your  service  with 
the  court?  If  so,  explain. 

No. 

List  sources  and  amounts  of  ali  income  received  during  the  calendar 
year  preceding  your  nomination  and  for  the  current  calendar  year, 
including  all  salaries,  fees,  dividends.  Interest,  gifts,  rents,  royalties, 
patents,  honoraria,  and  other  items  exceeding  $500  or  more. 

See  attached  financial  statement 


5.        Please  complete  the  attached  financial  net  worth  statements  In  detail. 
(Add  schedules  as  called  for). 

The  requested  financial  net  worth  statement  and  related  schedules  are 
attached  hereto. 
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6.  Have  you  ever  held  a  position  or  played  a  role  In  a  political  campaign? 
If  so,  please  Identify  the  particulars  of  the  campaign,  Including  the 
candidate,  dates  of  the  campaign,  your  title  and  responsibilities. 

In  1986,  I  worked  as  a  coordinator  in  the  gubernatorial  campaign  of  then 
iJ.  Governor  William  J.  Baxley  of  Alabama.  I  continued  my  full  time  law 
practice  during  said  campagn. 

In  1987.  United  States  Senator  Joseph  R.  Biden,  Jr.,  announced  his 
candidacy  for  the  1988  Democratic  nomination  for  President  of  the  United 
States,   I  served  on  Senator  Biden's  steering  committee  for  Alabama. 

In  1990,  I  served  on  the  State  steering  committee  for  the  re-election 
campaign  of  United  States  Senator  Howell  Heflin  of  Alabama  and  I  served 
as  coordinator  of  the  campaign  in  Cherokee  County. 


III.   GENERAL 

An  ethical  consideration  under  Canon  2  of  the  American  Bar 
Association's  Code  of  Professional  Responsibility  calls  for  'every 
lawyer,  regardless  of  professional  prominence  or  professional 
workload,  to  find  some  time  to  participate  in  serving  the 
disadvantaged.'  Describe  what  you  have  done  to  fulfill  these 
responsibilities,  listing  specific  Instances  and  the  amount  of  time 
devoted  to  each. 

I  provide  legal  services  and  counsel  to  the  Cherokee  County  Rescue 
Squad,  Cherokee  County  Association  of  Volunteer  Fire  Departments  (13 
fire  departments)  and  to  the  Cherokee  County  E-911  Board,  Inc.,  free  and 
without  charge. 

I  serve  on  the  Board  of  Directors  of  the  Nettie  King  Brown  Cleeuing  House, 
Inc.,  a  non-profit  corporation  for  the  coordination  of  charitable  giving  and 
distribution  to  poor  and  needy  children  and  adults  in  Cherokee  County. 
One  very  successful  program  is  the  toys  for  needy  children  project  at 
Christmas  each  year.  I  provided  free  legal  services  in  the  incorporation  of 
said  entity  and  my  firm  acts  as  legal  counsel  to  said  corporation  without 
charge. 
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I  lotjiilnilv  i)i)tV/t<1d  ffoa  \o\ja\  aaii/IOat  In  rtiaillAltla,  unri  |)rOfll,  nMo  MM  I 
I  I II  III  I  lUI  Illy  i«  III  III  ji  I  nil  lb  All  aMaMI|)lQ  Wilt  ill  I  jia  laiaiil  llaa  loynl  imiiimmoI 
til  Ilia  llmt  I  liillnil  Malliiiillol  (  liiiM  It  iif  (  ai  ilia  In  lib  i  null  ml  itaunl|al|nit« 
niltl  il|t]|illlati  lajniilliig  i  nitolitii  tli  in  nl  Ilia  (  lltinli  Alinlliai  ONniit|i|a 
lalnlao  III  Uaa  lajnl  oniv/li  aa  In  Ilia  Im  1 1||  ii  iialli  Ml  i  if  Ilia  <  |ia|ii|<aa  I  iitlllly 
Yiiiillio  ( ijilo  'ii  irilmll  I  onjiia  I  <  ii  ID  yanio  I  |iiiivlilai|  i  iliiilnal  ilafanoa  In 
lnillU(>lll  I  llanlo  I  IlitW  |i|iivlila  Iwn  noQiii  Inlaa  fill  am  Ii  |a|iiac)aiilal|i  hi  I 
linva  alaii  |iiiivlilai|  fiaa  lajnl  mlv/li  a  In  lininliailo  nf  |iiiiii  ami  liii  llijanl 
loalijaitla  i  il  (  ItaiuKaa  <  iiniily  ilnilny  my  Injnl  i  aiaai 

I  onritalilai  my  oaiv/li  a  nil  Ilia  Mala  I  lltli  a  <  nniiitlaolnn  In  liu  prn  lifilin 
all  11  a  I  waei  liy  ntalnla  gn^'ilail  •  niii|ianiiallnli  wllli  It  I  (ll)t  Itnl  ai>iia|il  fni 
Iwn  tlilnlb  III  my  Innnia 

I,  Iho  Aiiiaili  nil  tlni  Aa«o<  lullon'a  (NMiiiiiaiilaiy  In  lla  <  mlo  nf  .liifllrlal 

(IniiiliH  I  alnlaa  llinl  II  la  liin|>|iin|)ilala  fni  a  |iiilua  In  linlil  iiiaiii|)aialil|i 
III  niiy  ni(jniil/nllnii  IhnI  liivltllniialy  <ilai  iliiilnaloa  nii  Ilia  Itnala  nf  ini'M, 
■aM,  oi  lallulnii  I  )n  ynii  <  iiiiaillly  liolnii(j,  oi  Iimvo  ynii  lialniiija)!,  |o 
any     niuniil/nllnn     wlil<  li     illai  iliiiliialaa  liiinnuli     •lliioi     tniiiial 

lliainliBialil|i  iai|iiliaiiiaiila  ni  Ilia  |Ma<ll<al  liii|ilaiiiaiilMllnii  of 
lliaiiihaialil|i  |inlli  laa'/  If  an,  Hal,  wllli  tlalaa  of  iii«iiilt«ialil|t  WIimI  ynii 
linva  <lnna  In  liy  In  <  linii^o  lliono  |inl|(  loa'/ 

No, 
3,         I*  lh«r«  «  ••Uiollon  oommlaalon  In  your  |urUill<  llnn  lo  raDrmiinand 

l;nii<iliinlaa  fni  iinillliiallnii  In  Ilia  latlainl  <  niiila/  If  mu^  illil  II 
r*><  niiiiiiaiiil  yniii  iiniiiliinllnii?  I'lonaa  (|aa<  illia  yniii  aK|»oiloiii  o  In  llio 
•iillia  |ii<ll<  Inl  aolot  llnn  |»ini  aaa,  finiii  Itaylnnliiu  In  aiitl  (ln<  liiilinu  Ilia 
(.III  niiiainn)  aa  wlil<  li  lad  In  yniii  nniiilnnllnn  ami  Inlaivlaw  In  wlili  li 
you  pnillt  Ipalad) 

Yao  A  onlii  nmiiilllaa  nf  llin  Alnlmmn  l)amni'talli  |  |ini  iillvo  ( .nmmlllao 
WHO  fnimnd  In  lUU/  In  liilaiy/law  |inlniillnl  i  niidldnlno  fni  Ilia  lliiaa 
VaiiHII'laa  III  Alnliniiin  I  won  liilaivlawad  liy  Ilia  aiilii  niiimlllaa  ami  waa 
Olia  nf  llin  ln|i  fniii  |iaianiiei  lai  niiiiiiaiii|ai|  fni  Ilia  Iwn  |inall|nitb  In  Ilia 
Nnilliain  I  )|c]li|i  I  nf  Alalinmn  In  Ilia  and,  I  will  linvo  haan  Inlait/lawad  liy 
ia|iiaaaiilallvaa  nf  Ilia  liialli  a  I  la|inilmaiil,  ';tala  |)amniial|i  'lalai  llnn 
(<niMliilllaa,  mamliaio  nf  (.niiijiaaa,  and  Ilia  ';nnnlri   Indli  laiy  <  .niiiiiilllaa 
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Has  anyone  involved  in  thie  process  of  selecting  you  as  a  Judicial 
nominee  discussed  withi  you  any  specific  case,  legal  issue  or  question 
In  a  manner  that  could  reasonably  be  Interpreted  as  asidng  how  you 
would  rule  on  such  case,  issue  or  question?  if  so,  please  explain  fully. 

No. 

Please  discuss  your  views  on  the  following  criticism  Involving  "judicial 
activism.' 

The  role  of  the  Federal  judiciary  within  the  Federal  government,  and 
within  society  generally,  has  l>ecome  the  subject  of  Increasing 
controversy  In  recent  years.  It  has  become  the  target  of  both  popular 
and  academic  criticism  that  alleges  that  the  Judicial  branch  has 
usurped  many  of  the  prerogatives  of  other  branches  and  levels  of 
government. 

Some  of  the  characteristics  of  this  'judicial  activism'  have  been  said 
to  Include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than 
grievance-resolution: 

b.  A  tendency  by  the  Judiciary  to  employ  the  Individual  plaintiff  as 
a  vehicle  for  the  Imposition  of  far-reaching  orders  extending  to  broad 
classes  of  individuals: 

c.  A  tendency  by  the  Judiciary  to  impose  broad  affirmative  duties 
upon  the  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional 
requirements  such  as  standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  Impose  itself  upon  other 
institutions  in  the  manner  of  an  administrator  with  continuing  oversight 
responsibilities. 
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A  federal  judge  must  fully  understand  and  appreciate  the  separation  of  powers  as 
prescribed  by  the  United  States  Constitution.  He  or  she  should  make  certain  that  any 
action  filed  in  the  United  States  District  Court  meets  the  jurisdictional  requirements  and 
that  the  Plaintiff  has  standing  to  bring  the  action. 


A  federal  trial  court  judge  should  apply  the  law  as  written  by  Congress  and  as  may  be 
interpreted  by  the  United  States  Supreme  Court  amd  the  United  States  Court  of  Appeals, 
ever  mindful  of  the  United  States  Constitution. 
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AgrypftY^y 


I. 


^  Horace  Dean  Buttram,  Jr. -  do   ewear  that 

thQ   InCoEinatlon  pxrovtded   In  thXs   atauenent:  la,    t:o  Uie  boet  o£  my 
knowledge,    true  and  accurate. 


(DATE) 


<;aptanhor    1     IQQB 


^CTARY) 


J?  ^.. •••^/^■ 

VX  'r ...-l'*. V 


S30>^> 
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FINANCIAL    DISCLOSURE    REPORT 
FOR  CALENDAR  YEAR  1997 


Ptport  Kequlrtd  by  Iht  Eihtej 
Rtform  Acl  ofl9S9.  Pub  L  No. 
101-194.  NovtmberiO.  1989 
(iUSC  App  4.  I0III2) 


1.  PcrMD  Reporting  (l<i»;mii«,/icj/,i>M<WfeW«o/; 

Buttram,  Horace  Dean,  Jr. 

2.  Court  or  OriiDlzatioD 

U.   S.   District  Court.   Northern 
District  of  Alabama 

3.  Dale  of  Report 

8/31/98 

4.  Tllle        (Article  UI  judges  Indicate  active  or  senior  status: 
magistrate  Ju^s  liuliaiu  fiill-  or  pan-lime) 

U.  S.  District  Judge  Nominee 

5.       ReportTypc  (check  appropriate  type) 

t.  Reporting  Period 

1/1/97  thru  8/31/98 

IniUil      Annuil     Final 

7.  ChimlKn  or  Ofllct  Addren 

Post  Office  Drawer  603 
440  West  Main  Street 
Centre,   Alabama     35960 

S.       Oo  the  baiii  of  Ike  iDformatfoo  coouioed  in  Ihii  Report  and 
any  modiflcationi  pertaining  thereto,  it  ii,  in  my  opinion, 
in  compliance  with  applicable  laws  and  regulations. 

Revlewlni  OOlcer                                                                    Dale 

IMPOKrANTN<yrES:  The  instructions  iuxompanylrtg  this  form  miist  be  followed.  Complete  all  parts, 
checking  the  NONE  box  for  each  part  where  you  have  no  reportable  information.  Sign  on  last  page 

I.   POSITIONS.  (Reporting  individual  only;  see  pp  9-13  of  Instructions ) 


POSITION 
NONE  (No  reportable  positions.) 


President. 

Secretary  S  Director 

2 

Director 

3 

Director 

NAME   OF   ORGANIZATION/ENTITY 


H.  Dean  Buttram,  Jr.  t  Associates,  P.C. 


Nettie  King  Brown  Clearing  House 

Cherokee  County  Substance  Abuse  Council 


II.    AGREEMENTS.  (Reporting  tnJMJual  only:  see  pp  14- 1 60/ instructions) 


D 


NONE  (No  reportable  agrecrienis.) 


PARTIES   AND   TERMS 


1993 


1996 


1996  «  1998 


H.  Dean  Buttram,  Jr.,  Attorney        SEP/IRA's 

H.  Dean  Buttram,  Jr.  i  Associates,  P.C.     SEP/IRA 

Potential   contingent  fee  to  be  received  at  the  end  of 
— no  more  than  ten  cases  based  on  a  fixed  pprr.pntagp 

itigation  in 

III.    NON-INVESTMENT  INCOME.  (Reporting  mJtvUlual  and  spouse:  see  ppn-24  of  instructions) 
QAI£  SOURCE   AND   TYPE 


n 


NONE  (No  repofUbk  non-mvcstment  income.) 


1996 

2 

1996 

3 

1998 

4 

1997 

5 

1997 

City  of  Centre. 

Alabama  -  Salary  a: 

Municipal  Judge 

H.  Dean 

Buttram 

Jr. 

S  Associates, 

P.C.  -  Salary 

Net  Income  from  Law 

Practice  prior 

to  P.C.  formation 

City  of 

Centre, 

Alabama  -  Salary  as 

Municipal  Judge 

H.  Dean 

Buttram 

Jr. 

i  Associates, 

P.C.  -  Salary 

GROSS  INCOME 

(yours,  not  spouse's) 


9,380 


130,544 


220.838 
10.752 


268.130 
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FINANCIAL    DISCLOSURE    REPORT 
FOR  CALENDAR  YEAR  1997 


Report  JUquirtd  by  th£  Ethics 
Reform  Aci  0/I9S9.  Pub  L  No 
101-194.  NmtmberJO.  1989 
(SU.S.C.APP  4.  101-112) 


1.  ?tnoafitt<imat(Lcuinaite.Jlrsl.midtat  Mlial) 

}.  Coan  or  Or(>nlz<liaa 

3.  Dale  ol  Report 

4.  Tide        (Article  UJ  judges  iitdtcau  active  or  senior  status: 
magutratt  jujges  indtcaufull-  or  part-time) 

S.       RcportTypc  (check  appropriate  type) 
Nominition.    Dale 
Initial       Aitnual      Filial 

(.  Reportiat  Period 

7.  ChinbcnorOfliccAddna 

S.       Ob  the  bails  of  tJle  iafornatloo  cootaio«l  la  this  Report  aod 
aay  nodiflcatfoDi  pcrulBiDC  ibereto,  II  Is.  Id  my  optoloo. 
la  eoaipllaace  wtlh  applicable  lawi  aad  retiOaBoaa. 

"       IMPORTANT  NOTES:  TTie  msOvctions  accompanying  tfiis  form  rmisi  be  foUm^'  Complete  aJI  pam 
checking  the  NONE  box  for  each  part  where  you  have  no  reportable  irtformanon.  Sign  on  last  page- . , 

I.  POSITIONS.  (Reporting  individual  only:  seepp  9-13  of  Instructions.) 

POSITION  NAME  OF  ORGANIZATION/ENTITY 


D 


NONE  (No  reportable  positioos.) 


n.    AGREEMENTS.  (Reporting  miiyulual  only:  see  pp  14-16  of  Instructions ) 

DATE  PARTIES  AMD  TERMS 


D 


NONE  (No  reponable  agreements  ) 


III.    NON-INVESTMENT  INCOME.  (Reporting  Imllvuiualisnd  spouse:  xe  pp.  n-Uo/lnstrualoits.) 
DATE  SOURCE    AND   TYPE 


n 


NONE  (No  irponable  I 
1/1-8/31,    1998     City  of  Centre,  Al  -  Salary  as  Municipal  Juilge 


1998 


nRO.qS    INCOME 
(youn,  not  spouse's) 


7,000 


1/1-8/31,  1998  H.  Dean  Buttram,  Jr.  &  Associates,  P.C.  -  Salary 


(S)  City  of  Gadsden  Board  of  Education  -  Salary 

(S)  Gadsden  Regional  Medical  Center  -  Speech  Therapy  Fees 


(S)  Al  Teachers  Retirement  -  Beneficiary's  Pension 


158.000 
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Nim  of  Pcnoa  R«pania| 

H.    Dean  Buttram,    Jr. 


August    31,    IS 


Vn.  Page  1  INVESTMENTS  and  TRUSTS  -  income,  value,  transactions  (inchuks  imos.  o/ 

spouse  and  dependent  children.  See  pp-  36-54  of  Instructions.) 
(a) 


'  ■^OncliMfiMmi5t«iseo):"-;^Wa"  ;  ,.^ 

Bidicnir.  whtrtcwpUccbht^owntrof^asulbjr. 
latnz  tht  parrtuJUticai  '(J)  ' for  jointo\mtnhip  of 

avm£nlupbyjptrj3€,'(DC)"forcrwn€nhl^by    -■, 

dtpuidtmiiiim:',    -;..    .        ?2j->.?i(-.,r ;,5. 

_■'."_,  .  tfioM  'W'qfUr lach  aiuir ,A^'..-.  i? 

^'^^iX  during-   -,'   > 
>  reporting  period. 

'£  irpoftlng;  period^ 

Y.'-'z^''."-^     -TViBaiactioiBdminEmKMtinR  period  ^.\;■cJfl'■■■■ -i*^^' 

jAmt.- 
^Codel 
X(A-H) 

^mtorr 
L'tat)   ,- 

rCOdet 

m 

;;  viUiBir' 
Maliod-' 

5,  tDCfger; 
« redemptioD) 

;  ,,^^;;'  -t  If  nol'aan|)<  Aran  diiclnsn^V.  'j%^.    1 

D>te: 
Monlb- 

'  Vilut 
CodtZ- 
-  (7-P) 

Codel 
(A-H) 

'j^''    toyerteUer    •"* 

NONE    (No  trponabic  income,  asseo, 
or  tnnuoions.) 

'   Berger   100 

B 

Div 

J 

T 

^  Berger   Growth   &    Income 

A 

Div 

J 

T 

Berger   Small   Company 

A 

Div 

J 

T 

*  CGM  Mutual 

A 

Div 

J 

T 

1 

'  CGM  Realty 

A 

Div 

J 

T 

i 

*  Janus  Worldwide 

A 

Div 

J 

T 

1 

! 

'  Kaufman 

A 

Div 

J 

T 

1 
1 

•  Linder  Dividend 

A 

Div 

J 

T 

1 

1 

»  Mutual   Qualified 

A 

Div 

J 

T 

I 

i 

"Davis  NY  Venture 

A 

Div 

J 

T 

1 

"Openheimer  MSIG 

A 

Div 

J 

T 

'^Putnam  New  Op 

A 

Div 

J 

T 

'^Robertson-Stephens  V  &  G 

B 

Div 

J 

T 

'^Selected  American  Shares 

A 

Div 

J 

T 

"So-Gen  International 

A 

Div 

J 

T 

"t.   Rowe  Price   Sci   &  Tech 

A 

Div 

J 

T 

"Von  Wagoner  Mid   Cap 

A 

Div 

J 

T 

"Von  Wagoner  Micro  Cap 

A 

Div 

J 

T 

i;    InronwWitaCoda:  A-Jl.OMortea        ■  ;^S1,001-£C500:  '4    -  ;c>«M0M5.O0O;                D-J3,001J1S,000                E-SI5,00J-M0,000 
(St«CoLBl.D4)       fi^J.OOl^SlOO.OOO  ':  O-ll«>.00n$1.000,00O     Hl-$l,000,001-$3.000.000    H2-More  tbin  $3,000,000 

1.     ViboCixler.            Ml5,(l06orlm         ..  (t-Jl5.04l-t50.060           l>j56.Ml- ilOi.OOO'           M-iliOMl-iUtl.dOb                        ^.^'     -.       . 
(S«CoLa,D3)      N-SiiO,001-SSOO,000   ■O-SSOk.OOMI.OOO.OOOT  PI-S1.000,001-jJ.OOO,000     P2f<5,0«l.001-I2i.000.000                  ^^;         c 
■      .^-  ,S '--,.,       P3-J23,b00.001-Ji0.000,000     .^.:  >-'-iTr^F*^*>reaiii$5^^             -                                                   .      (.l.         ' 

3     VilueMetliaa^Aler(;HAppfiluL-         ;     ,  k-Con  <ral  alMaoDly)    S-AsKunai-      ■              'IK:Bli/M«i1cet                                    ^.         - 
(SmCoLQ)            O-ioSinliic         —  V-OUw              •           W^^illimled:   " 
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spouse  artd  dependent  chlldnn.  See  pp.  3&-54  of  Instructions.) 


(b) 

?='  ■■"■      Fl  btsaMoTorAkS^^^-Sfj 
.    '.         •    (tochuimg  irast  «S5«s);~o(t^''^ 

:rv>..',.  -;■•■•;■  .■•     .    -.-^•^-:  .--?-J#K*s:'av 

hvHrntt,  wftert  <wplicnbU.  oimtr-of^tfie^atsti  by_^- 
uri/ig  rAe  pamuhettcai  '(J)  'for joint  o-wnerihip  of 
rtporting  tndlviduaj  andipoiat,\  "(S)  'for  atparat^ 
avnawpbyspouse,  '(DQ'forowntnhtpoy.    > 
dtfendcm ditit. ^.  -  .  :_.-^  -\-     ;  ^ir^Ci:  1^ 

::'■'■"       'Fhoe'(X)'qfiereachaiuf^^~^-^l 
.,;^",  .  tsxjf^ from  prior  dixiosur*3'!^^:j:^ 

^i!^  Incomt:.*  -  ,; 
'Vrgwrting:  period  ^- 

%*.  Grtns  value...'> 
/:   ,  oeodoK-v 
frepoctii\g- periods 

^^^-^e^t.lWtttioojdnrtogiepMtmg^eriod'  ^^^'>^^ 

Codel 

Mr 

'Vilue- 
CodeZ 

'  v>joc  ■ 

Method 
'  Code3   ■ 
..Vim.: 

\  :.aam-,    , 
^zedea^tioa) 

'J^K^^^jl'lf  not'eicn^  brm  diidosm^^;^^  1 

Date: 
Momta- 

^m 

Codel 
.(A:H) 

IK:  ■       (5)-     -'Pv'^-' 
;;%«;'■,'   IdentitY  of    vJS^ 
'^^.- buyet/Kllef   -J?^- 
^  .(if  prime  lrin«nioD)_;;r 

-.fhn^ 

NONE    (No  reportable  incotne,  tssets. 
or  trmsactions.) 

'      Warburg  Plncas  G  &   I 

.  A 

Div 

J 

1 

^      Warburg  Pincas   Int 

A 

Div 

J 

T 

3      Amsouth  Bank  Conmon 

A 

Div 

J 

T 

*      AT&T  Common 

A 

Div 

K 

T 

'      Bell  Atlantic   Common 

A 

Div 

J 

T 

*      BellSouth  Common 

A 

Div 

K 

T 

'      Bristol-Myers-Squlbb 

A 

Div 

K 

T 

'      CIFRA  Common 

B 

Div 

K 

T 

'      Citizens  Utilities   Common 

A 

Div 

J 

T 

'"    Colorox  Common 

A 

Div 

K 

T 

"     Coca-Cola   Common 

A 

Div 

J 

T 

'2    Compass  Bank 

A 

Div 

J 

T 

"    Emerson  Electronics  Commo 

1      A 

Div 

J 

T 

'*    General  Electric  Conmon 

A 

Div 

J 

T 

"    Gillette   Coimnon 

A 

Div 

J 

T 

'*    IBM  Common 

A 

Div 

K 

T 

"    Intel  Common 

A 

Div 

K 

T 

'*    Lucent  Technology 

A 

Div 

J 

T 

1      iBGOnVQaiaQxla:  A-Sl.OOOorlof           "B-$1,001-S2J00    '       •. 042^01  .$5,000.    -•>    '    I><S.001.$15.000                &415.001450,000rf i 
(SeeColBl.tM)      |i<54^1i-$100,000  ^O-J100.00Tjl.000,000-HI<r.000.06l«.000,000    H>MorellnDSJ,000,0O0                     '-•      -      '•. 

1      Vtlue<\>ier            >-llJA*<»l««>            )i-Jl5.OOl-J50,OOO          L-MO.OOl- S100.000            M-J100.00l-$2iO,000                                     .;^ 

(SetCoLci.m)     N-cJo5oi-$5oo,ooo  -o-J5ob,ooi-$i,ooo,ooo;  pi-$i.ooq,ooi-B,ooo.ooo    P2-j5.o6o.ooi-ni,ooo.ooo  ,        ,,.,._ -iS^. 

~   •■              P3-CSA0IM0I.isO.0OO.000                                 M-^tottiBlSSO.OOO.OOO            -            .       ■      -^    "          .     -V      "^. 

'  \t^^'^^^±,.  ;..5^"^«-»^;:^:igS33r;^;eK  v,^^^-^               ^  ^^^m^ 
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Vn.  Page  I  INVESTMENTS  and  TRUSTS  -  income,  value,  transactions  (i,Kb^,a«a.^ 

f    ■•moutt  and  dependent  ehtUhn  See  pp  36-54  of  Inxtmctions.) 


'.:.),■;  -  ;V-,  •-,  ,'A2;:v?-  ;-\.xl;  -.■,., 

i'  ■  -/     :/j  Desaiptldo  otAata  v*?;  ?-  t-;- 

(tocltKHng  tnot  «Beo)     ^l  •'        - 

b^lcait,  Mhtrt (wpHcaht^ owngr qfAt'as34t by- - 
itslKg  Om  parvuhtticaL'(J)'/orJolni  <n>nenhip  of 

omtnOp  ^^°»^  '00' for  ownmhip  iy    j 

r- . ,  -\{-^'- 

".'v  GfOMVilue-r.'.- 
J        aoidof  • 
>'  repoftlng.  periodr 

t>*r--^.i,«-,  1..;  -    .  ■    -       -,<t^' ,- •  .1,,-c.-.          -  ■■    -:.i:^':. 
'-■;'-■■■''.■    .  Ullijiclioiu  (trtij  itporttog  period- I;.  ■  i  .^  r" 

fAmt 
.Codel 
i(A-H) 

fTVpe" 

,    dnr,,  - 
itDlor 

3.'.::-'-/. 
Co<le2- 

ifa-f)-. 

,  ..CO,- 

Viloer 
Mctbod:! 

-  icaeoipuau) 

(  •;:J^   V  Ifiii^extn^p(lhMndbd(»B«.I  f^^^-|;' 

Moixb- 
0*r 

Codc2 
O-P) 

Codel 
(A-H) 

Identity  of  ■  J  , 
'  "  *  ■    buyo/feller     5  ' 

NONE    (No  reponible  incanx.  Kseli, 
or  mnuctioni.) 

'      McDonald's  Common 

A 

Dlv 

J 

T 

^      Merck  Common 

A 

Dlv 

K 

T 

^     Microsoft   Common 

A 

Dlv 

K 

T 

*     Monsanto  Common 

A 

Dlv 

J 

T 

'     Netscape  Common 

A 

Dlv 

J 

T 

1 
1 

'     Regions   Financial   Common 

A 

Dlv 

J 

T 

I 

1     SBC  Common 

A 

Dlv 

J 

T 

'     Solutla  Common 

A 

Dlv 

J 

T 

'     Southern  Company  Common 

A 

Dlv 

J 

T 

i 

'"    Southtrust   Corporation   Cm 

A 

Dlv 

J 

T 

1 

"    Sun  Microsystems  Common 

A 

Div 

J 

T 

i 

"    Wal-Mart   Common 

A 

Dlv 

K 

T 

13    H.    Dean  Buttram,    Jr.    i 
Associates.    P.C.    Common 

J 

U 

Municipal   Bonds 

A 

Int 

J 

T 

IS   Al  Judicial  Bldg  Auth 

7     \J     Jam    A,,^     1  /l/n« 

n 

Inh 

K 

T 

,j  Al   Bldg  Renovation   Fin  Aut 
7.2Z  due   9/1/02 

h 
A 

Int 

J 

T 

Al   State   Docks    7.5Z 
due   10/1/08 

A 

Int 

J 

T 

Al   State   Docks    7.6Z 
due    10/1/12 

B 

Int 

J 

T 

1      iBcomeXidaCoiier  A-SI.OOOocless             »-|1.00l-SU00              O42J4I4S.000                  I>-$3.00l -SI 5,000                E-S1S,OOI 430,000 
(SeeColBl,D4)       F-I54,001- $100,000       <MIO0,O0TS  1,000,000     Hl^,000.06l.J5,000,000    H2-Moit than S5,000,000 

i      VaiueCnier.            MlS.AOOorlas            IC-|li.aOl-tSO,Mt          L-tM.06l.ilM.M0            M-il  00,00  l-t2Si,d00 

(Sec  Col.  CI,  03)     N^Dio,ooi.S3oa(ioo    o-i5ol),ooi.si,ooo,ooo   pt-4i,oo&oomooo,ooo   i>2-ss!Mo.ooi.sii,ooo.aoo 

'  It^S^^'^t^SS^      -  e^S/"'— .-^>  ^^^SSS;      ■     ^-'''M.^ 
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Vn.  Page  1  INVESTMENTS  and  TRUSTS  -  income,  value,  transactions  nxch^i  •>«».  rf 

(  d  hpoust  and  depentkni  chitdrtn.  See  pp.  36-54  of  InsOvcHona.) 


~?.,  Onclu^g  trust  asjeB)-;j— ^- ;^^i 
hdiaxe,  wher€impttaibU,owner.o/theaistlby' 

0¥mtnlSp hyip<m3€c'(DQ1 /or crmxTihlphy    - 
depadaadtUH.:/  .     ...>:.    ,  , ;  :  ..J-Jj":  ;-  ;- 

/       .  Float 'CO' t^iereadiaistt^^i^^^^^.'l 
exempt fivm  prior  dljcIojun.^j:  r.  • -' 

Sirii ^  B.V.t,'-  . 
f.'iri  Income!    •  , 
;.  >.f--  during.   ■     .'- 
■.  reporting,  period 

r-  ■  ■    a- r^< .-;-,■ 

r  ■.  Gross  value- "; 
'  .      It  end  oU  -  -^v 
;  reporting:  periods 

:'-^^y  /■',..  .  1  TrBnsactJoos  during  reporting  period,  .^is^^^^^ 

fAna. 
;Codel 
v(A-H) 

-a) 

"".Jyr^c  ■• 
-  (J*.- 

,    div, 

^'rentor' 

M) 

;(i) 

VBlue 
Code2 
(I-P) 

Viio'e-  ■ 
Method 
'  Code3* 
.-(Q-w) 

redeiupuoo) 

;.';-'A'i^'^-_   If  art  ejtempt  fibm  disclmuieiT'?  ^^fT^  ] 

D»le: 
Montb- 

•vSie^ 

'Code2.- 

(J-P) 

Codel 
(A-H) 

'-    .     I(leifi|yor"'.fc> 
(if  pririle  muactioa) . 

NONE    (No  rqwrtabic  income,  tssea. 
or  tniuactions.) 

,      Bham-Jeff   Civic   Ctr   5.5Z 
due    9/1/14 

A 

Int 

J 

T 

J      Al    State   Docks   Zero   7.75Z 
due    10/1/10 

C 

Int 

K 

T 

3      Al   State   GO  Zero    7.4Z 
due    3/1/04 

C 

Int 

K 

T 

^      Al   State   Bd   of   Ed   6.0Z 
due    10/1/14 

A 

Int 

T 

J      Al  Water   Pollution  Auth 
6,25%  due   8/15/14 

A 

Int 

T 

J      Al  Water   Pollution  Auth 
6.5Z   due   8/15/07 

A 

Int 

T 

,      Auburn  U  Hsg   4  Dining 
5.25%  due   6/1/12 

A 

Int 

T 

,      Bham  Baptist   Med  Ctr    7.0% 
due    1/1/21 

B 

Int 

T 

,      Bham  Baptist  Med   Ctr   6.0% 
due    U/15/24 

A 

Int 

T 

Bham  Carraway  5.875% 
due    8/15/25 

A 

Int 

T 

II     Cherokee   County  Healthcari 
6.0%   due    7/1/08 

A 

Int 

T 

Ij    Cherokee   County  Water 
5.8%  due   5/7/17 

A 

int 

T 

,j    Chilton   County  Water 
5.5%  due   4/1/21 

A 

Int 

T 

1^    Columbia,    Al    IDB 
6.5%   due    9/1/23 

A 

Int 

T 

15    DCH  Healthcare   6.0% 
due    6/1/21 

A 

Int 

T 

It    Elmore   County  Water 
7Z   HiiP    7/1  /17 

R 

Tnt 

.1 

T 

17    Gadsden,   Al  Hospital 
6.91  di.P    7/1/07 

A 

.1 

T 

II    Hoover,    Al   BOE  6.625% 
rt„P    7/1/17 

A 

Int 

J 

T 

1      InconeniiiiOxies:  A-$1.000  or  lea             B-$1.001Ji500              C-R501.S5.0OO     ■            I>-J5.O01-$15.0O0                E-JI5,O0l-MO,0O0 
(SeeCoLBI,D4)      F-SSd,OOI-SIOO,000  '    a-S100,OOl7l.OOO,000     Hl-Sl,OOO,06l.S}.OOO,OOO    H2-Morc Hun XS.OOO.OOO 

I      V«llieCo<tel              Ml  $.000  Of  less              K-ll5.001-$50.000            L-S50.00I- 1100.000              M-$  100.001 -$250,000                                       „      . 
(See  Col.  CI.  D3)      N-Oi0.00I-S500,000      O-j500,001-J1.000,000     PI-J1.000,001-j4,000.000     R-J5.o6o,001-$jJ,000.000 
PJ-JM,000,001-$30.000,000                                   P4-More  ihm  $50,000,000 

3     Vilne  Method  Co*«-(>Appr»iML                  R-Coit  (rt.1  e««e  only)    S-A«eonieM                      T-Oih/MMtar 
(SeeCoLCa)       .     I^Bookniue            .    V-Otber                          W-EjUmMed        ■■   . 
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Vn.  Page  1  INVESTMENTS  and  TRUSTS  -  income,  value,  transactions  (bKh^ih^o/ 

(  C  )poust  and  ckpemkru  chiUtxit.  Stt  pp.  36-34  o/haovaloiu) 


oofAssctj  3 


«--:H'-;'n'(inciu<aig.tnBt  tssca)vS^i. 

i. V  ?-  ■  ,■,•?:  .■.-> ■  :■  1  .v-.'  '■•.t. ; a^fe*^;r;.\' 

fi^K^fTim  KAcnr  appiicabU,  owner  o/lhe  aati  by, 
latng  t}» partnifUtiail  '^'/orJotTit  owmrjftip  c_ 
nptfling  tndMdual  andspou3»,-'(Si  'Jdr  ammiU^ 
omwrMp  by  moux..'(DQ: fat  tmnmhlp  ly    -^i 
dqxKkiaAwL    '.-   .  -^Jj     :  ;\ ^;^i-^^<t: i''^ 

■    :  flact  'PO'i^eacM  iia«^Sg>"55 


!,Co(lel' 


a  Vilooi"' 
;Metho<t3 
rOxML 


liuy,  Kil,  .^ 


Monthh 


rjiiasactioos  during  itportbig  piri6<15^§:^^5^g-7; 


3?ji^!'^.Vj  If  Dot^uempt  from  dlsclosmec^J^is^J^^ 


Codel 
,(A4p 


huver/ttller  '''*;X 


D 


Hoover,  Ai  BOE  6.2Z 
due  2/15/19 


Hoover,  Al  BOD  6.7Z 
due  2/1/16 


-Int. 


Huntsville  HCH  6.375Z 
due  6/1/22 


Lauderdale  County  6,0Z 
due  7/1/21 


Mobile  Water  &  Sewer 
5Z  due  1/1/09 


Mountain  Brook.  BOE 
Zero  due  2/1/13 


Russell  County  Water 
6.25Z  due  4/1/20 


UAB  Hospital  5.5Z 
due  10/1/10 


Unlv  of  South  Al  6.0Z 
due  11/15/09 


West  Jeff  IDS  6.05Z 
due  5/1/23    


Wllsonvllle,  Al  Pollution 
Control  5.5Z  due  1/1/24 


Wllsonvllle,  Al  IDB 
6.75Z  due  7/1/28 


Annuities 
Annuity  with  Fidelity 


Metropolitan  Life  Ins 
Annuity 


Cash  Value  Life  Insuranc 


Travelers  Life  Cash  Value 


16  Met  Life  Cash  Value 


"  New  England  Life  Cash  Valu 


Bank  Accounts 
'«  Union  State  Bank  Checking 


E-II5.00I-S50.00(r' 


T      Value  Cwles:  ]-SI3,000  or  ka  .  K-J15.001-J50.(IOO  L-S50,001-  JIOO.OOO^  M-S100.001-S23a.000 

(SceCoLCl.nS)      N-J2i0^1-S5O0,0O0.    OS50l),001-Sl,000;)00;  Pl««1.000,001-S4,000.000.    P2-S5^,001-S2j.000,000 
.        -      ■        .      T3-S25S5l>,001-£5O,000.000      ■-  '  P4-4itolttlimS5O.0O0.00Or..---  : 

1     ViiueJtfetM  Coder  ^AppciiaL  -  -  ^  R-Cott  (ml  oauwlyir^ 


(SeeCoLCZ) 


i:  (VAppnial, 
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Vn.  Pagel  INVESTMENTS  and  TRUSTS -income,  value,  transactions  rz«:A«iu(te»«^ 

/  f  )    spotiS€  and  dependeni  childrtn.  See  pp  36-54  o/lnitntctions.) 


-      ; -!  Dcsohitioii  of  AXKtl   ;?vj»>~    ", 
-  ^  (IncludiDg trust  issets)   -.    ^* 

indicate,  wha^  (wpticabU.oimer  <rftkeea3etby_ 
using  the  partnlnetical  '(J)' far  joott  OTtnenhlp  of 
nporftnr  iTvJMduaJ aitajpotiM,  '(S)'JorxKmtt» 
ovntnlup  by  moust,  '(DC)' for  ownmhipiy      < 

:  Ftace'pQ'qfttreachasML',,'!^'''    .'^_ 
eumptfiompriordifcJosun.'  -*  * 

v;i:,,    b:  V.v;;. 

/..^'  Incofoe     V.-. 
:'    '   during 
•^reporting  period 

• .  Qroa  vtluc-  L, 
n  end  of  — 
,  rtpoftinc  period-' 

Tnmictiorudiiring'tepoitint  period'  '  3;cjJ5S?^^ 

iAmt 
:Codel 
(A-H) 

..   0) 

■  Type' 
'if- 

-  itnt  or.- 
tat) 

■ 

Viloe- 
■Code2: 
O-F) 

■  Vdoe- 

Method. 

^.Codol' 

■'(Q-W)^ 

-vTyp;'';- 

V'vJ  ^  IfDc<c3ttmptfiomdbcJ(giire::.''^^'^^'J 

Mootb- 

;v2ie. 

C:odel 
(A-H) 

^:M::.^:im^ 

NONE     {No  reportlMe  income,  tssctl. 
or  mnsacuoTU-) 

1   Attorney's   office   i   lot 
UPKf    Main,    rpnrrp,    Al 

None 

M 

W 

i 

211    Acre    Farm,    Lookout 
Mountain,    Al 

A 

rents 

N 

W 

A      1/2    interest    in    162   acr< 
on  Lookout  Mountain 

s 
None 

N 

W 

^  A   1/2   interest   in  3.14  acr< 
commercial   real   estate 

None! 

L 

W 

i 

Centre,    Al 

1/3    interest    lot.    Centre 

None  1 

K 

W 

i 

j   1/3   interest    in   18  acres 
Centre,    Al 

None  1 

M 

U 

1 

,   Real   Estate   Mortgage 
Garris   8.0Z   due    12/1/02 

A       1  Int 

J 

T                              1 

1 
i 

1    (S)    IRA  Merrill   Lynch  Cust 

I 
B        i  Div 

J 

H 

9    (S)    Jefferson   County 

Sewer    Rev    Bond    5.651    9/1/Of 

1 
A       '  Int 

J 

T 

i 

10  (S)Retirement    System  of   Al 
403-B 

B       '  Int 

J 

T 

1 

II      Bank  Accounts 

Regions   Bank  -  CD 

B        i  Int 

K 

T 

' 

Farmers   &  Merchants-  SVG 

A     1  Int 

J 

T 

* 

Union  State  Bank  -  CD 

A        Int 

J 

T 

! 

1 

1 

i 

! 

1      Intome/OmiCoda:  A-SLOOOocksl              B-SI.00I-$2J00             OCS0I-S3.000                   D-S  3. 00  IS  IS. 000                 E-SI3,O0l-t50,0OO 
(S«Col.Bl,D4)       F-M6.001-J100.000        0-J  100.001^1 ,000.000     m-$l,0OO.06l-$5.OOO.OOO     H>Moir  thai  $5,000,000 

2      ViJueCodcs:             J-1 15,000  or  len             K-SI5.001-S50.000           L-S50.001-SI00.0OO             M-SI  00,00 1-S250.000 

(Sec  Col.  CI,  D3)       N-S2i0.001-J500.000      O-J50l).001-Jl,000.000     Pl-41,000,001-jJ,000.000     P2-J5,o60,001-J2i.000.000 
P3-J25.000,001-$50.000.000                                      P4-More  Sin  JJO.OOO.OOO 

3     Vilue  Method  Codes:  (VAppniial                    R-Cost  (red  ett«e  only)    S-Aoessmeu                       T-CuhMskct 
(SeeCoia)            l>Bookviliie                V-Oiber                         w-Eaiiuied 
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FINANCIAL  DISCLOSURE  REPORT 


H.  Dean  Buttram,  Jr. 


August  31,  1998 


Vn.  Page  1  INVESTMENTS  and  TRUSTS  -  income,  value,  transactions  nnch^,o,o»o/ 

(g)    spouM  and  depemieni  childrtfL  Set  pp.  36-54  of  Instructtora.) 


■^  DesaftitloaofAjjai   -if -i;  ■•';•; 
•:.  (faicluffingtnjst  assets)  ^.^.iV.    *, 

.■       ■;                                  -•                    ■•-.          -     '■''.'if'-   •. 

Im^ft^*^  iihtrt  imptlcabU,  ovmr  o/tJm  asul  by  • 
latng  Om  partnthttlcal  '(J)  'Jorjotnt  omttnhip  of 

0imml5p  by  mouu.  "(DQ'/or  mmtr^tp  }ry    -. 
.  flact  'CQ' (^ tadraattt;' 1^    ■ 

V  iv:  ^  Bi^r  •  ■■ 

..,£  Income-.-  .... 
„^'^:  during,  -     : 
•  leponina.  period 

r-      .-;.i-,;tJ^:-- 

-.  Qrossvilue:^-, 
r    .  BeodoL-^--. 
^  reporting,  period.. 

'AmL: 
Code) 
,(A-H) 

"9     ■ 

fee. 

dre,    . 

Code2 
(J-P) 

■'  Viloe., 
Method, 
'Code3: 
■-:(Q-W) 

^  ledenptiao) 

f.i^^i^VoMaaafiltmmiiMdoimc    f-'^.%i\ 

Daer 
Month- 

i-vSle^ 
'.Code2t. 

--a-p) 

Codcl 
(A-H) 

■     <:  -  Identity  or    ',.■; 

-•    :      buyer/Ktlei   '    .^  > 
-'  .(if prime  mntadioil) 

NONE    (No  reportible  uicomc  tsscts. 
oi  o»iB«clions ) 

1        IRA  -  A.    G.    Edwards   Custo 

Jian 

Int 

L 

T 

U.    S.    Treasury   Zero  Coupo 

1  D 

notes 

Washington  Mutual   Fund 

A 

Div 

J 

T 

3       McDonald's   Common   Stock 

A 

Div 

J 

T 

1 

<       Wal-Mart   Common   Stock 

A 

Div 

J 

T 

i 

5       FT  DJIA  Target   5   Trust 
Series    228 

A 

Div 

J 

T 

i 

J       Berger  Mutual   Fund 
Custodian   IRA 

A 

Div 

J 

T 

1 

J       CGM  Mutual   Fund 
Custodian   IRA 

A 

Div 

J 

T 

I 
i 

,       Fidelity   Investment   Cust 
IRA  -   Fidelity  Mutual   Fun 

d  A 

Div 

J 

T 

i 

,       H.    DEAN    BUTTRAM,    JR  PC   SE 

p 

Int 

J 

T 

j 

U.    S.    Treasury   Zeros 

A 

,g     Davis    Financial   Mutual 
Fund 

A      IdIv 

J 

T 

i 

,,      Davis   NY  Venture  Mutual 
Fund 

A 

Div 

J 

T 

,j      Fidelity  Latin  Am  Mutual 
Fund 

A 

Div 

J 

T 

,3     Fidelity   Select   Financial 
Mutual   Fund 

A 

Div 

J 

T 

1^     Fidelity   Select   Regional 
Banks  Mutual   Fund 

A 

Div 

J 

T 

,j     Fidelity   Select   Home 
Finance  Mutual   Fund 

A 

Div 

J 

T 

,j     Fidelity  Select   Electroni 
Mutual   Fund 

A 

Div 

J 

T 

P     Seligman  Com  &    Info 
Mutual   Fund 

A 

Div 

J 

T 

II     Templeton  Latin  Am 
Mutual   Fund 

A 

Div 

J 

T 

(S«CoLBl.D4)      F-«4,001-J100.000 

0-JI 

bo.O01-Sl,00O,00O     HI-Sl,OOO.obl-SS,000.000    K2-t>ioretluii'S3,000,000 

2      VilueCcxter            J-SlS.OOOorlas            K-J13,00I-SS0.000          L-SS0,001-SI00.000            M-S100,001-$250^000 
(Sec  CoL  CI,  D3)       N-SUa,OOI-S50q,000      OSSOb.OOl -SI, 000,000     PI-SI,OOa,OOI-S5,DOO,000     F2-<S,OMI,001-S2i,000,000 

P3-n5,00O,O01-ii0,OOO,0O0                              P^-Min  tin  jso.oooiooo        •'            ■    .               •                '     •■ 

3     Value  Method  Coder  (>Appnisd                   R-Cost  (lol  cstue  only)    S-As*e<snnt       '       .       TK^nh/MiAetr ,                                     ,'      - 
(SeeCol.C2)            iSfloScvWue          •      V-Other                   "    W-Estteattd                                                                  •                   '' 
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Vn.  Page  1  INVESTMENTS  and  TRUSTS  -  income,  value,  transactions  onchuk.  o^  o/ 


(h) 


Spouse  and  dependem  children.  Set  pp-  36-54  of  Instructions.) 


(including  tmst  assets)    ^^e/.-.^    ,r 

Indtcau.  whire  (wpllcabU,  owner  ofliiioiut  by 
ujing  the  pare/ahcticai  "(J)' for  Joint  ownership  of 
reporting  tndtvidual  and  jpotue,  •  '(S)  '/or  xepiirail 
ownersiap  byntouse.  '(DC)' for  ownmhipby    % 

,  ,  .^'  :    .  Place  '00' qflir  each  assets.  ^^  /     :i 
exempt  from  prittrtHecioiure.  ■"■■ 

r-vX"  Income    -^v 
,'-j-'  during-    - 
^reporting  period, 

.•^.  Gitm  valur.- ,;. 
f  ,. ■  aletjdofi  -s,= 
'^^  repotting;  period^ 

'.,-\^''  f-     Traiisactioiis  during  reporting  period ',.;ry  •^:''_ 

fAm. 
.Codel 

-■;<?)•: 
'■  .Type--' 

'    int.)  ' 

^'value: 
"Coder 
-(MO- 

r Valoe- 

Method; 

^  C6d*3^ 

V(Q-W)^ 

:  :  CI),/,: 

mergo^;"- 

.   j.v'-   ':,_,  li'nototctnptfrDindisdosme--v".;*.,^^^.| 

:  (2) 
Dale: 

Monlb- 
Dty 

vSie 
a>de2- 
(J-P) 

Codel 
(A4J) 

IdenSybC    jL>^ 
■f  ■'■-■■-  buyei/seUCT     ^:t  j 

NONE     (No  (rportable  income,  assets. 
or  transactions.) 

JK  CUST^ 

H.  DEAN  BUTTRAM,   JR.,   PC, 

SEP 

■  REGIC 

MS   6A 

3DIAN 

'       Am  Home   Products   Common 

A 

Div 

J 

T 

Clorox  Co   Coiranon   Stock 

A 

Div 

J 

T 

i 

Pfizer   Inc.    Coiranon 

A 

Div 

J 

T 

1 

*       Templeton  Russia   Fd 

A 

Div 

J 

T 

1 
1 

'       Warner   Lamber   Co   Cotranon 

A 

Div 

J 

T 

6       H.    DEAN   BUTTRAM,    JR,    SEP/ 

IRA  - 

REGION 

S    BAN 

;  CUSTO 

)IAN 

u.    b.    ireasurv   z,eros 

D 

int 

L 

T 

7       AIM  Constellation   Fund 

A 

Div 

J 

T 

,       AIM  WeingartenFund 

A 

Div 

J 

T 

9       Davis   NY   Venture 

A 

Div 

J 

T 

10     Fidelity  Contrafund 

A 

Div 

K 

T 

11      Fidelity  Magellan 

A 

Div 

J 

T 

12      Fidelity   Select   Health  Ca 

re   A 

Div 

J 

T 

»      Fidelity   Select   Paper 

A 

Div 

J 

T 

i 

1^     Fidelity   Select 
Telecoimnun  lea  t  ions 

A 

Div 

J 

T 

Ij     Fidelity   Select 
Electronics 

A 

Div 

J 

T 

1^     Fidelity   Select   Computer 

A 

Div 

J 

T 

1^     John  Hancock   Special 
Equities 

A 

Div 

J 

T 

Ij     Seligman  Comm  &    Info 
Fund 

A 

Div 

J 

T 

1      Inoome/Oaln  Codes;  A-$l,000  or  less              B-JI.OOl-CJOO'              O-£2.501.S5,000                   l>-$5^001  $15,000                 E-S15.001.$50,000      . 
(SeeCol.  BI,D4)       F-$56.OOI-SlOO.0OO        O-JlOO.OOTjl.000,000     Hl-SI,OOO.o6l-$3.000.000     H2=-Niore  than  $5,000,000                           '      '" 

2      ValueCOdes:              J-$15,000or  less               K-$15.001-$50.000            L-$50,001- $100,000              M-$100,001-$250,000                                    -     . 
(SeeCoLCl.DJ)       N-$ilO,001-$500.000      O-$500,001-$l,000,000     Pl-$l,000,001-jS.OOO,000     P2-$5,060,OOI-$2i,000,000                         •  .-; 

P3-$2i,000,001-J30.000.000           •                           P4-Wore  thin  $50,000,000                                                                            '        '     ■ 

3     Value  Method  Codes:  <>An>imisal                    R-Con  (leal  estate  only)    S-Axsessment                       TKIash/Muket 

(Se«CoLC2)            0-BookVilue        ■     •    VKWw  •                     .  W-€stimaitd                                                                                 :   -■ 
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e  of  Pcnoo  lUfonog 

H.  Dean  Buttram,  Jr. 


Diuof  Rqxn 
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Vn.  Page  1  INVESTMENTS  and  TRUSTS  -  income,  value,  transactions  o^'cIwu.ac^oj 

(\\       spouu  and  tUpendeni  children  See  pp.  36-54  of  Jnstntclions.) 


^'-  •''     ■"■*;  Docriptioo  ofAiscts  '^^l^" , " ' 
^^^'V     .  -;;  (incliidmg  trost  «ssets);-c2^vV.  ]i 

JrvHrafr.  vhtrt  spplicabU  oytntr-oftiieaaetby' 
lofng'  the  parenlhetical  '(J)  "for Joint  ownerzhip  of 
ft  porting  tTidividiuii  and  sp<ms*.^''(S)' for  separaU 
trwntnMp  bv moux.  "(DQ)".  for  cwntrzhipby.^    % 
dependent  i±ild.  _^v    :  -^.-  .■".•;»  .^^^^  ,/    ^' 

'?'''?' -^     ■  I Plact'pQ'qfier each as3t(£.%f'^^'    ^^ 
^•V>^"      rxvnptfivm  prior  discioswx-j^^V^r:-  ^• 

.;;.     B:     -^     ;' 
■.,.:'    Income.  ^^^ 
,-i'^'  during    v     . 
;";■  reporting,  period 

t    '■'-  'c:->  :'■ 
."•;  Gross  value    , 
V;x.  •  alCDdoC 
i  reporting  period-' 

,;,■,- TransAcoom  during  reporting  period>    r:i^-'-'l~fc!0 

sAjffl. 
Godel 
\(A-H) 

•  Tm : 

div, 
.   rent  or  ■ 

I--,-:  Int)  •  • 

Vr   (D- 

Vilii 
■Code2 

'f  V»Iue 

Method 

1  Codol; 

,-.(Q-W) 

■*E,(lH,y; 

'  'It' '' 

"  ■  boy,  scJl, 

merger,    ', 
redemptioa): 

'i-'-'lZ'-'^-^-  If  not  exempt  finto  dlsdtOTie.^^^^  1 

Month- 
Day 

0) 
:Vilue- 
Code2 

Gmn 
Codel 
(A-H) 

i-'-    ■  ■      ■(5)'--  -i'r-J;Sl 
7   ■  ;,  -   Identity  ot:   ^^ 
y;     •    buyer/seller^  .^v 

NONE    (No  reportable  income,  tsscts, 

H.    DEAN   BUTTRAM,    JR.,    SEP 

/IRA 

-  ftEGIO 

]S  BA 

IK  CUST 

)D1AN 

Vista  Growth   &    Income   Fun 

i.A 

Div 

J 

T 

2       Amsouth  Bancorp  Common 

A 

Div 

J 

T 

3       AT&T  Corp  Conmion 

A 

Div 

J 

T 

4       CIFRA  SA  Class   V 

A 

Div 

J 

T 

i       Coca  Cola   Common 

A 

Div 

J 

T 

6       Johnson  &   Johnson   Common 

A 

Div 

J 

T 

7       Lucent   Technologies 

A 

Div 

J 

T 

«       NCR  Corp 

non 

J 

T 

9       Wal-Mart   Common 

A 

Div 

J 

T 

10 

II 

12 

13 

U 

IS 

l< 

17 

II 

1.'    IncoinoQilnCodes:  A-tljOOOoriea     '     .  B-Jl.OOl-nJOO"      •     "OS2.301.J5.000         *     ■  I>-$5.0OI-SI5,dOO     '' '•  VB-J15.001.J50,00(r=  V- 
(S«CoLBl.I>4)       F-$5(J.001-S100,000     'a-SIOO,O0T$l,00O.00O-  HI-$I.OOO.o6lJ5,000.000    H2-^loretllm  $5,000,000        - 

2      VilueQxIei:            >41S,000  or  lea            K-$I5.001.J50,000          L-SS0,001- SI  00,000            M-Jl  00,00  l-J250,000      -  .                          ,.'-. 

(SeeCol.CI,D3)       N^0.001-$SOO,000      OJ500,001-J1,000,000     P1-$I,000,OOI-J5,000,000     P2-J5.0M,001-S2i.000,000     -                        ■.    '    - 

.       P>I25,bOO,001-J50.000,000              ,'.-.•■      -  P4-Moit  tiin  $50,000,000 ,-    .                           -  •■                 •       ;:-:■"-».-- 

.3     VilueMetliod Coder  OApiwiisil--       -    :    RK:o«t(ieile»aiDOBly)    S-AncasmeBt          , ..         TK^oWMrtet-  -.   '  •?'   ;  •            -:-.;7?:0 
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FINANCIAL  DISCLOSURE  REPORT 


H.    Dean  Butcram,    Jr. 


Augusc   31,    1998 


rV.   REIMBURSEMENTS    -  muporuuon.  lodgint.  food.  enlciuiniMnL 

flncludes  Ihost  to  spoust  and  depthdgnt  chlldrtn.  uu  Ott  partntlnncals  '(S)  *  and  '(DC)  '  to  tndtcatt  rtportable 
rtimburstmeras  rrcftvtd  by  spcus*  and  deptndent  childrtn.  rrsptcttvrty   St*  pp  2S-29  of  Instructions  J 

£QIiR££  DESCRIPTION 


H 


NONE  (No  such  rtpoitiblc  icimbunonents ) 


V.    GIFTS.  flHcfydas  ihoM  10  spous*  of^ <kptndtni  chikbrn.  ux  tht  ptv<tiutmhatb '(^' and '(IK)' to  InAeam giftM  rtcit^ 
by  spouat  and  dependent  children,  rtsptettvtty   See  pp.  29-32  t^lnstntctionsj 
SQUSCE  DESCRIPTION 


H 


VALUE 


NONE  (No  such  repoiubic  lifts  ) 


VI.    LIABILITIES.  (Inclndtt  iAom  oftpouMOKddiptntkmd  cM^tn;  taificatr.  wkrn  appltcaNt.  ptnen  rtqxxalblajcr 

liabihty  by  usmg  tht  partnthttlcal  'IS)'/of  stparatt  Itabtlily  qftht  spouM,  '(J)' for jotnt  liabitily  ofrtporting 
individual  and  ^toust.  and '(DC)'/or  liability  o/odependenichlU  S€*  pp  iS-SS  of  Instructions  ) 
CREDITOR  DESCRIPTION 


n 


NONE  (No  repoiubic  liibililics  ) 


Rpglnn.;    Rank 


Nathan  Pearson,  David  Pearson,  and 
Forrett  P«ar«on 


Rebecca  Jean  Prltchett 


Open  Signature  Loan 


VAMIE  CODE* 


Real. Estate  Mortgage  owed  Jointly 
on  162  acres  on  Lookout  Mt,  Al 

Real  Estate  Mortgage  on  7  acres 


K-il5,(»l-i50,000  ••    >       L-«0.001-$1(».(XIO       M-4IOO,001.*250,000-     ■     ■■     N-S2iO,(»l 4500.000'^.: 

pi-4i.ooo,ooi-«5,ooa,qoo  .  .   F2-t5.ooo,ooi-su.ooo,ooo     ,  st'; '  ■•  V;; 


VtlocCMa     )-SlS.O(Mork*s       ^~ 

o-ssoo.aoi-si.ooo.ooo 


P3-m.0O0.0OI-S50.0O0iO0O     W'<».000.001Of 
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FINANCIAL  DISCLOSURE  REPORT 


Nmm  oT  Fhmb  Ripaliag 

Horace  Dean  Buttram,  Or, 


DMcoflUpM 

8/31/98 


VIII.  ADDITIONAL  INFORMATION  OR  EXPLANATIONS  (lodiot*  part  of  Report) 


IX.  CERTIFICATION. 


In  compliance  with  the  provisions  of  28  U.S.C.  §  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Committee  on  Judicial  Activities, 
and  to  the  best  of  my  knowledge  after  reasonable  inquiry.  I  did  not  perform  any  adjudicatory  function  in  any  litigation  during  the  period  covered 
by  this  report  in  which  I,  my  spouse,  or  my  minor  or  dependent  children  had  a  fmancial  interest,  as  defmed  in  Canon  3C(3Xc),  in  the  outcome 
of  such  litigation. 

I  certify  that  all  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent  children,  if  any)  is 
accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reported  was  withheld  because  it  met 
applicable  statutory  provisions  permitting  non-disclosure. 

I  fiirther  certify  that  eanulTincome  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which  have  been  reported  are  in 
compliance  with  the  provis^ns  pf  5  U,S<(^ap£^,  §  501  et.  seq.,  5  U.S.C.  §73^  and  Judicial  Conference  regulations. 


Signature 


Date    August  31,  1998 


NOTE:  ANY  INDIVIDUAL  WHO  KNOWINGLY  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE  THIS  REPORT  MAY  BE 
SUBJECT  TO  CIVIL  AND  CRIMINAL  SANCTIONS  (5  US  C.  App.  4,  §  104.) 


Mail  signed  original  and  3  additional  copies  to: 


FILING  INSTRUCTIONS: 


Committee  on  Financial  Disclosure 
_  Administrative  Office  of  the 
United  States  Courts 
Suite  2-301 

One  Columbus  Circle,  N£. 
Washington, DC.  20S44 
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LYONS  &  MORGAN,  P.C. 

Certified  Public  Accountants 

105  MAE  STREET  •CENTRE.  ALABAMA  35%0  MEMIEM 

OFFICE  (205)  927.M31  AlABAMA  SOQETY  OF  O-Ai 

FAX  (205)  927-8517  AMERICAN  INSniUTI  OF  CPAs 


Mr.  H.  Dean  But tram,  Jr. 
Centre,  Alabama 

We  have  compiled  the  accompanying  statement  of  net  worth  of 
H.  Dean  Buttram,  Jr.  as  of  August  31,  1998,  included  in  the 
accompanying  prescribed  form  in  accordance  with  Statements  on 
Standards  for  Accounting  and  Review  Services  issued  by  the 
American  Institute  of  Certified  Public  Accountants.   We  also  have 
compiled  the  supplementary  information  presented  in  the  prescribed 
form. 

Our  compilation  was  limited  to  presenting  in  the  form  prescribed 
by  the  United  States  Senate  Judiciary  Committee  information  that 
is  the  representation  of  the  individual  whose  financial  statement 
is  presented.   We  have  not  audited  or  reviewed  the  financial 
statement  and  supplementary  information  referred  to  above  and, 
accordingly,  do  not  express  an  opinion  or  any  other  form  of 
assurance  on  them. 

The  financial  statement  and  the  supplementary  information  are 
presented  in  accordance  with  the  requirements  of  the  United  States 
Senate  Judiciary  Committee,  which  differ  from  generally  accepted 
accounting  principles.   Accordingly,  this  financial  statement  and 
the  supplementary  information  are  not  designed  for  those  who  are 
not  informed  about  such  differences. 

This  financial  statement  is  intended  to  present  the  assets  of  H. 
Dean  Buttram,  Jr.  at  estimated  current  values  and  his  liabilities 
at  estimated  current  amounts. 


J  /%. 


Lyons  &  Morgan,  P.C. 
September  1,  1998 
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RKANOAL  STATCMENT 
NSTWORTH 

H.  Dean  Buttran,  Jr. 
August  31,   J998 

Piovidc  I  complete,  current  floifldai  net  wonh  tutemeni  which  iiemliet  in  detail 
til  tstr.u  (lncludLi(  Uek  accounu.  real  etuie,  lecoities,  tnitts,  inveftments,  and  other  flnancitl 
holding!)  aU  UabOIdet  doclodlng  debu.  montafei,  loani.  aad  other  nnanclal  obU(»tioni)  of 
yourself,  your  spouse,  and  ether  immediate  meoiert  of  your  household. 


Attm                            1 

UABiunu 

"*■ 

CtA  —  hudiBHtUiit 

31, 

600 



•dwtfd* 

Regions  Bank,  Centre,  AL 

^* 

000 

Uiud  t«carifo-«d<  Kliids)* 

805, 

360 

KMHptxdtitoHhtfm 

1, 

000 

KtMrViUtiaaftia 

Aceemtt  ui  B»iM  fMdvifekt  < 

AMOMHMlWBidM 

Dm  torn  nbdni  >fi4  Mwdi 

tfcpd^lMMMltt 

1 

pMfi«raedi<n 

. 

OOtuvfiSiUxtnlbiuttt 

DoatrtM 

177, 

857 

KmI  MUie  ••mt4-«4d  sAtUtt 

1,735, 

000 

Quad  Mctma  ((rf  tdMf  IUm  piy* 

JUil  MUM  aier<|t{u  nctlriUt 

13, 

750 

<MitfMa-{l«nlut 

A«<M  u4  oihtf  rcnooil  prapcrtjr 

124, 

»0 

Travelers  Bank  Master  Card 

S 

X» 

Cuk  vilM-Cr*  (aivibw 

62, 

?72 

OllM  Mttt-lttldtti 

Annuities 

.      69, 

MX. 

* 

" 

IRAs.  and  SEPs  (Schedule  attached) 

'    ill. 

159 

- 

. 

TMilUbaUH 

225, 

857 

z 

MVM 

!,928, 

988 

Total  Amu 

3,154, 

345 

TeiiiitfflUuiB4«el««rfk 

3,154, 

ai.5 

O0.yTIN0ENT  UABIUTIES 

OEKElUtlKFOIlMA'nON 

As  co4«Hr,  tontiu  or  nuutac 

See  Sdiedule 

159,' 

)57 

At*  iqr  UHU  ((«d(cA  (Adf  icli«d« 

«10   No 

— 

Oa  ituct  or  eeobieu 

•ctelt   No 

LetilQiIiM 

Ibn]reBrrccttfaabin)avp(flyt    No 

Rrairlilen  for  FMwtl  InoMnt  Itt 

OiltM  i^til  itU 

1 

.«>- 

Lj 

262 


H.  DEAN  BUTTRAM,  JR. 
STATEMENT  OF  FINANCIAL  NET  WORTH 
AUGUST  31,  1998 
SUPPORTING  SCHEDULES  (Page  1) 

LISTED  SECURITIES 

Mutual  Fxuids 

Berger  100  3  375 

Berger  G&I  888 

Berger  Small  Company  1  353 

CGM  Mutual  4  428 

CGM  Realty  2  611 

Janus  Worldwide  2  666 

Kaufman  1737 

Lindner  Dividend  2  837 

Mutual  Qualified  4  582 

Davis  NY  Venture  3,4  69 

Openheimer  MSIG  1918 

Putnam  New  OP/A  2  860 

Robertson-Stephens  Value  &  Growth  5^958 

Selected  American  Shares  1054 

So-Gen  International  '800 

T.  Rowe  Price  Sci  &  Tech  4,843 

Von  Wagoner  Mid  Cap  '735 

Von  Wagoner  Micro  Cap  717 

Warburg  Pincas  G&I  1  397 

Warburg  Pincas  International  2!624 

Total  Mutual  Fvmds  50  853 


Common  Stocks 

223.38  Shares  AmSouth  7,679 

316.32  Shares  AT&T  15^856 

310  Shares  Bell  Atlantic  13*680 

324.48  Shares  BellSouth  22^247 
371.9  Shares  Bristol -Myers-Squibb  36*400 
2,539  Shares  CIFRA  28^564 

397.49  Shares  Citizens  Utilities  2^931 
119.29  Shares  Clorox  11^504 
694.41  Shares  Coca-Cola  45,223 
169  Shares  Compass  Bank  5,577 
196.4  Shares  Emerson  Electronics  11,195 
165.72  Shares  General  Electric  13,258 
149.85  Shares  Gillette  12*325 
144.24  Shares  IBM  16^245 
272.82  Shares  Intel  19^421 

See  Accountants'  Compilation  Report. 
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H.  DEAN  BUTTRAM,  JR. 
STATEMENT  OF  FINANCIAL  NET  WORTH 
AUGUST  31,  1998 
SUPPORTING  SCHEDULES  (Page  2) 


LISTED  SECURITIES 

Common  Stocks  (Continued) 

107.73  Shares  Lucent  Technology  7,635 

149.45  Shares  McDonald's  8,425 

189.64  Shares  Merck  21,980 

400  Shares  Microsoft  38,360 

100.50  Shares  Monsanto  5,528 
200  Shares  Netscape  3,600 

164.51  Shares  Regions  Financial  5,696 
255.16  Shares  SBC  9,721 
20  Shares  Solutia  450 
352.62  Shares  Southern  Company  9,917 
417.43  Shares  SouthTrust  Corporation  13,514 
100  Shares  Sun  Microsystems  3,962 
454.47  Shares  Wal-Mart  26. 814 

Total  Common  Stocks  417,707 


Mxinlclpal  Bonds 

State  of  Alabama  Source  Bonds  336,800 

Total  Municipal  Bonds  336,800 

TOTAL  LISTED  SECURITIES  805.360 

UNLISTED  SECURITIES 

100  Shares  H.  Dean  Buttram,  Jr.  &  Associates,  P.C.       1,000 

TOTAL  UNLISTED  SECURITIES  i.qoq 


See  Accountants'  Compilation  Report. 
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H.  DEAN  BUTTRAM,  JR. 
STATEMENT  OF  FINANCIAL  NET  WORTH 
AUGUST  31,  1998 
SUPPORTING  SCHEDULES  (Page  3) 


REAL  ESTATE  OWNED 


Personal  residence  and  4  waterfront  lots  on 

County  Road  61,  Centre,  Al  370,000 

Office  and  lot.  West  Main  Street,  Centre,  Al  200,000 

10  lots  in  J.  B.  Burkhalter  Subdivision  #2,  and 

approximately  3  unimproved  acres  adjacent  thereto, 

County  Road  61,  Centre,  Al  75,000 

211  acre  farm  on  Lookout  Mountain  near  Sand  Rock,  Al    422,000 

1.25  Acre  recreational  lot  on  Weiss  Lake  20,000 

4  lots  on  the  brow  of  Lookout  Mountain  near  Sand 

Rock,  Al  40,000 

An  undivided  1/2  interest  in  a  162  acre  tract  on 

the  brow  of  Lookout  Mountain  owned  with  Charles 

Mauney,  a  Fort  Payne,  Al  attorney  400,000 

An  undivided  1/2  interest  in  3.14  acres  of  commercial 

property  on  Highway  411  West,  Centre,  Al  owned  with 

J.  Wayne  O'Neal,  a  Centre,  Al  realtor  60,000 

An  undivided  1/3  interest  in  a  commercial  lot  in 

front  of  the  Piggly  Wiggly  Shopping  Center  on 

Highway  411  West,  Centre,  Al  owned  with  Bill  Turner, 

a  Centre,  Al  grocer  and  businessman  and  J.  Kevin 

Grimes,  a  Centre,  Al  attorney  20,000 

An  undivided  1/3  interest  in  18  acres  of  commercial 

property  at  the  corner  of  Chestnut  By  Pass  and  King 

Street,  Centre,  Al  owned  with  W.  A.  Ellis,  III,  a 

Centre,  Al  agribusinessman  and  Eric  Ellis,  a  Centre, 

Al  businessman  108,000 

A  remainder  2/3  interest  in  a  residence  in  Piedmont, 

Al.   The  life  estate  is  owned  by  Hattie  Rappe, 

grandmother,  and  the  1/3  remainder  interest  by 

David  Buttram,  brother.  20.000 


TOTAL  REAL  ESTATE  OWNED 

See  Accountants'  Compilation  Report. 


1.735.000 
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H.  DEAN  BUTTRAM,  JR. 
STATEMENT  OF  FINANCIAL  NET  WORTH 
AUGUST  31,  1998 
SUPPORTING  SCHEDULES  (Page  4) 


RETIREMENT  PLANS 

A.  G.  Edwards  Custodian  of  IRA  80,255 

Regions  Bank  Custodian  of  H.  Dean  Buttram,  Jr.  SEP     180,000 

Regions  Bank  Custodian  of  H.  Dean  Buttram,  Jr.  & 

Associates,  P.C.  SEP  43,000 

Berger  Mutual  Fund  custodian  of  IRA  1,4  92 

CGM  Mutual  Fund  custodian  of  IRA  1,412 

Fidelity  Investments  custodian  of  IRA  5 . 800 

TOTAL  RETIREMENT  PLANS  311. 959 

REAL  ESTATE  MORTGAGE  PAYABLE 


Mortgage  and  promissory  note  of  $35,000  to  Rebecca 

Jean  Pritchett  dated  April  1,  1998,  due  April  1,  1999, 

together  with  interest  at  8%.   Collateral  is  7  acres 

of  unimproved  real  estate.  35,000 

1/2  of  $400,000  mortgage  dated  March  5,  1996,  owed 

jointly  with  Charles  Mauney  to  Nathan  Pearson,  David 

Pearson,  and  Forrest  Pearson,  payable  in  14  semiannual 

installments  of  $28,571.42  principal  with  interest 

of  8%  added.   Collateral  is  162  acres  of  Lookout 

Mountain  Brow  property.  142. 857 

TOTAL  REAL  ESTATE  MORTGAGES  PAYABLE  177. 857 


See  Accountants'  Compilation  Report. 
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H.  DEAN  BUTTRAM,  JR. 
STATEMENT  OF  FINANCIAL  NET  WORTH 
AUGUST  31,  1998 
SUPPORTING  SCHEDULES  (Page  5) 


CONTINGENT  LIABILITIES 

Joint  liability  on  real  estate  mortgage 

Guarantor  to  Farmers  &  Merchants  Bank,  Centre,  Al  on 
note  for  Thomas  J.  Miller 

Guarantor  to  Spencer  Realty  on  an  apartment  lease 
for  George  King,  III 

TOTAL  CONTINGENT  LIABILITIES 


See  Accountants'  Compilation  Report, 
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SENATE  JUDICIARY  COMMITTEE  QUESTIONNAIRE 


Question   1: 

Answer : 

Question  2: 

Answer : 


Question  3: 
Answer: 

Question   4: 
Answer: 


Question   5: 


Answer: 


I.  BIOGRAPHICAL  INFORMATION 

Full  name  (include  any  former  names  used) . 

Inge  Prytz  Johnson  (Prytz  is  my  maiden  name) 

Addresses:  List  current  place  of  residence  and 
office  address (es). 

Residence-  Tuscumbia,  AL 

Office   -   Colbert  County  Courthouse 
201  N.  Main  Street 
Tuscumbia,  AL  35674 

Mailing  -   P.O.  Box  968 

Tuscumbia,  AL  35674. 

Date  and  place  of  birth. 

December  19,  1945 
Svendborg,  Denmarlc. 

Marital  Status:  (include  maiden  name  of  wife,  or 
husband's  name).   List  spouse's  occupation, 
employer's  name  and  business  address(es). 

I  am  married  to  William  Tipton  Johnson,  Jr. 

My  husband  is  a  self-employed  attorney-at-law. 

Business  address:   William  Tipton  Johnson,  Jr. 
103  East  Fifth  Street 
Tuscumbia,  Alabama  35674 

Education:   List  each  college  and  law  school  you 
have  attended,  including  dates  of  attendance, 
degrees  received,  and  dates  degrees  were  granted. 

(Under  the  Danish  educational  system,  a  person  who 
pursues  a  university  degree  attends  the  school  of 
his/her  chosen  profession  for  the  entire  course  of 
study.   There  is  no  college  education  similar  to 
an  American  college  degree) . 

University  of  Copenhagen  School  of  Law 
September  1964  to  June,  1969, 
CandiddLUS  Juris  Degree,  June  16,  19  69. 
The  City  of  London  College,  Summer  Term 
London,  England. 
July  15,  1968  to  August  9,  1968, 
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Certificate  in  English  Law.  August  9,  1968. 

University  of  Alabama  School  of  Law, 

August  1969  to  May  1970, 

Master  of  Comparative  Law.  May  31,  1970. 

University  of  Alabama  School  of  Law, 
August  1971  to  May  1973, 
Juris  Doctor.  May  13,  1973. 

Question  6:    Employment  record:  List  (by  year)  all  businesses 

or  professional  corporations,  companies,  firms,  or 
other  enterprises,  partnerships,  institutions  and 
organizations,  nonprofit  or  otherwise,  including 
firms,  with  which  you  were  connected  as  an 
officer,  director,  partner,  proprietor,  or 
employee  since  graduation  from  college. 

Answer:    September,  1970  -  May,  1971: 
Adjunct  Faculty  member 

University  of  Copenhagen,  School  of  Law;  Procedure 
(Universitets  manudukt(}>r  i  opgaverettelse  i 
proces) 
Frue  Plads 
Copenhagen,  Denmark 

August,  1970  -  July,  1971: 

Associate 

DRAGSTED,  KROMANN,  N(t)RREGAARD  &.    FRIIS, 

Attorneys  at  Law 

Denmark 

Slimmer,    1972: 

Part-time  clerk/runner 

ZEANAH,  HUST,  SUMMERFORD  &  DAVIS 

Attorneys  at  Law 

October,  1973  -  January,  1979: 
JOHNSON  &  JOHNSON 
Partner 
Attorneys  at  Law 

January,  1978  -  January,  1979: 

Municipal  Judge 

City  of  Muscle  Shoals 

January,  1979  -  present: 
Presiding  Circuit  Judge 
31st  Judicial  Circuit 
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1991-  present 

Secretary 

Helen  Keller  Property  Board 

September  1997  -  present 
Board  of  Directors 
Alabama  Law  School  Foundation 
University  of  Alabama 

July  1998  -  present 

First  Vice-President 

Alabama  Circuit  Judges  Association 

Question  7:   Military  Service;  Have  you  had  any  military 

service?   If  so,  give  particulars,  including  the 
dates,  branch  of  service,  rank  or  rate,  serial 
number  and  type  of  discharge  received. 

Answer:    I  have  had  no  military  service. 

Question  8:    Honors  and  Awards :  List  any  scholarships, 

fellowships,  honorary  degrees,  and  honorary 
society  memberships  that  you  believe  would  be  of 
interest  to  the  Committee. 

Answer:   American- Scandinavian  Foundation's  "Thanks  to 

Scandinavia"  scholarship,  1969-1970. 
Fulbright  Travel  Grant,  1969-1970. 
American  Women's  Club  Grant,  1969. 
Law  School  Foundation  Scholarship,  University  of 

Alabama,  1972-1973. 
Editorial  Board  Member,  Alabama  Law  Review, 

University  of  Alabama,  1972-1973. 
Outstanding  Editorial  Senior,  Alabama  Law  Review, 

1973. 
Women  of  Achievement,  Colbert  County  Business  and 

Professional  Women's  Club,  1979. 
Woman  of  the  Year,  Colbert  County  Business  and 

Professional  Women's  Club,  1979. 
"Boss  of  the  Year",  Colbert  County  Legal 

Secretaries'  Association,  1981. 
Friend  of  FEW  Award,  Outside  TVA  (Tennessee 

Valley  Authority) ,  for  promoting  the  ideals  of 

federally  employed  women,  June  4,  1982. 
Plaque  of  Appreciation  by  TVA  Muscle  Shoals 

Chapter,  National  Management  Association, 

April  21,  1987. 
First  Baptist  Church,  High  Street,  Tuscumbia, 

Plaque  of  Appreciation  for  outstanding  service 

renderea  Lo  the  women  ot  First  Baptist  Church, 

April  15,  1989. 
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People  Against  Litter  of  the  Shoals,  Colbert 
County  Chapter,   Plaque  of  Appreciation  for 
services  rendered  in  making  your  county  a 
healthy,  more  litter  free  environment,  1993. 

Featured  in  the  Congressional  Record  of  the 
United  States  of  America,  July  28,  1994  (copy 
enclosed) . 

Featured  in  a  Danish  Documentary  on  National 
Danish  Television,  1995. 

Alabama  Women  of  Distinction,  Girl  Scouts  of  North 
Alabcuna,  Inc.,  1996. 

Leadership  Alabama,  Class  of  1998. 

Question  9:    Bar  Associations;  List  all  bar  associations,  legal 
or  judicial  related  committees  or  conferences  of 
which  you  are  or  have  been  a  member  and  give  the 
titles  and  dates  of  any  offices  which  you  have 
held  in  such  groups. 

Answer:    Member,  Colbert  County  Bar  Association, " 1973- 
present . 

Member,  Alabama  Association  of  Circuit  Judges, 
1979-present. 

Secretary/Treasurer,  Alabama  Association  of 
Circuit  Judges,  1996-1997. 

2nd  Vice-president,  Alabama  Association  of  Circuit 
Judges,  1997-1998. 

1st  Vice-president,  Alabama  Association  of  Circuit 
Judges,  1998 -present . 

Member,  Alabama  State  Bar  Association,  1973- 
present . 

Member,  American  Bar  Association,  1973-1990. 

Member,  Board  of  Directors,  Alabama  Law 
Foundation,  1997-present  (three  year  term). 

Danish  Juristf orbund,  Copenhagen,  Denmark,  1964- 
1971. 

Chairperson,  Committee  on  Prison  and  Jail 
Overcrowding,  National  Conference  of  State  Trial 
Judges,  America  Bar  Association,  1983-1986. 
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Co-Chairperson,  National  Conference  of  the 
Judiciary,  Crisis  in  the  Streets,  Jail  and 
Prison  Crowding,  National  Judicial  College, 
March,  1985. 

Member,  National  Conference  of  State  Trial 
Judges  Jury  Management  Committee,  American  Bar 
Association,  1986-1994. 

Executive  Committee  member.  National  Conference 
of  State  Trial  Judges,  American  Bar  Association, 
1982-1986. 

Member,  Alabama  Judicial  System  Study  Commission, 
December  1997 -present  (two  year  term) . 

Chairperson,  Alabama  Association  of  Circuit 
Judges,  Media  Committee,  1994. 

Member,  Circuit  Judges'  Legislative  Committee, 
1994. 

Chairperson,  Circuit  Judges  Scholarship  Fund, 
1991-1994. 

Alabama  Supreme  Court's  Committee  on  Attorney 
Calendar  Conflict  Resolution  (present) . 

Alabama  Supreme  Court's  Committee  on  Court 
Security  (present) .   See  attached  Trial  Court 
Security  Plan  and  Alabama  Supreme  Court  Rule. 

Alabama  Chief  Justice's  Task  Force  on  Campaign 
Reform  (present) .   See  attached  Consensus 
Statement  dated  January  21,  1997. 

Alabama  Judicial  Study  Commission  -  Committee 
on  Sentencing,  December  1997 -present. 

National  Judicial  College,  Reno  Nevada, 
General  Jurisdiction  Term.  Summer  1980, 
Certificate  of  Completion,  May  29,  1980. 

American  Academy  of  Judicial  Education 

August  24-28,  1981, 

Certificate  of  Achievement  in  recognition  of 

completion  of  the  course  of  study  in 

Constitutional  Criminal  Procedure.  August  28, 

1981. 
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National  Judicial  College,  Reno,  Nevada, 
November  2  8  -  December  2,  19  83, 
Certificate  of  Participation  in  the  National 
Conference  of  the  Judiciary  on  the  Rights  of 
Victims  of  Crime.  December  2,  1983. 

National  Judicial  College,  Reno,  Nevada, 

and  the  Alabama  Judicial  College 

May  23  -  May  27,  1988, 

Certificate  of  Completion  and  a  Certificate  of 

Recognition  for  serving  as  Discussion  Leader  on 

the  Alabama  Sentencing  Institute. 

May  27,  1988. 

National  Judicial  College, 

The  Institute  of  Public  Law  and 

the  Women  Judges'  Fund  for  Justice, 

Reno,  Nevada,  September,  1989. 

Certificate  of  Completion,  National  Conference  of 

the  State  of  the  Judiciary  on  Bioethical  Issues. 

September  10,  1989. 

Yale  Law  School,  Certificate  of  Scholarly 
Participation  in  Criminal  Sentencing  Program 
Spring  term  1990,   June  5,  1990. 

Alabama  Association  of  Circuit  Judges,  various 
other  committees  throughout  the  last  20  years. 

Question  10:    Other  memberships :   List  all  organizations  to 
which  you  belong  that  are  active  in  lobbying 
before  public  bodies.   Please  list  all  other 
organizations  to  which  you  belong: 

Answer:    Organizations  which  lobby  before  public 
bodies : 

Member,  Alabama  Association  of  Circuit  Judges, 
1979-present. 

Other  organizations: 

Member  and  Secretary,  Helen  Keller  Property  Board, 
1990-present. 

Chairman,  Community  Drug  Task  Force,  1995  to 
present  (A  community  effort  to  research  prevention 
of  drug  use  in  children  and  young  adults.) 

Question  11:    Court  Admission:  List  all  courts  in  which  you  have 
been  admitted  to  practice,  with  dates  of 
admission  and  lapses  if  any  such  memberships 
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lapsed.   Please  explain  the  reason  for  any  lapse 
of  membership.   Give  the  same  information  for 
administrative  bodies  which  require  special 
admission  to  practice. 

Answer:    K(J)benhavn '  s  Byret,  Copenhagen,  Denmark, 
August  1,  1970  -  July  31,  1971. 

Admission  lapsed  when  I  moved  to  the  United  States 
of  America,  obtained  my  Juris  Doctor  Degree  here 
and  became  an  American  Citizen  practicing  law  in 
Alabama. 

Supreme  Court  of  Alabama,  October  23,  1973 
Alabama  Court  of  Criminal  Appeals  and 
Alabama  Court  of  Civil  Appeals  as  well  as  all 
Circuit  and  District  Courts  of  the  State  of 
Alabcima,  October  23,  1973. 

United  States  District  Court  for  the  Northern 
District  of  Alabama,  November  19,  1974. 

Question  12:   Published  writings:  List  the  titles,  publishers, 
and  dates  of  books,  articles,  reports,  or  other 
published  material  you  have  written  or  edited. 
Please  supply  one  copy  of  all  published  materials 
not  readily  available  to  the  Committee.   Also 
please  supply  a  copy  of  all  speeches  by  you  on 
issues  involving  constitutional  law  or  legal 
policy.   If  there  were  press  reports  about  the 
speech,  and  they  are  readily  available  to  you, 
please  supply  them. 

Answer:    "The  Echoes  of  Gideon  and  Reverberations  of 
Araersinaer:   Legal  Representation  of 
Indigent  Criminal  Defendants  in  Alabama," 
Vol.  25  Alabama  Law  Review  Number  1,  Fall 
1972.   In  connection  with  this  article  I 
drafted  proposed  Public  Defender  legislation. 
Bill  No.  7-390,  pre-filed  by  State  Senator  Richard 
Shelby  {now  United  States  Senator  Richard 
Shelby)  on  July  6,  1972.   This  bill  is  attached  to 
the  law  review  article  beginning  on  page  284. 


"The  Law  of  Trusts  in  Alabama,"  Vol 
Law  Review  Number  2,  Spring  1973. 


25  Alabama 


Community  Drug  Assessment  Task  Force  Report  #1, 
dated  March  9,  1997. 

I  have  given  no  speeches  on  issues  of 

constitutional  law.   I  have  given  numerous 
speeches  to  high  school  students,  bar 
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Question  13; 


associations,  classes  for  the  Alabama  Judicial 
College,  junior  college  classes,  law  school 
classes  and  civic  organizations  on  a  wide  variety 
of  topics  including  the  culture  of  Denmark,  self- 
motivation,  and  legal  issues  such  as  wills  and 
trusts,  sentencing,  divorce  and  worker's 
compensation.   I  have  no  written  speeches  nor 
have  I  saved  any  of  my  notes . 

I  have  taught  several  Continuing  Legal  Education 
courses  for  the  Alabama  State  Bar  on  issues  such 
as  Worker's  Compensation,  Expert  witnesses,  and 
Trial  Issues.  Although  I  prepared  handouts  for 
some  of  these  courses,  I  did  not  keep  any  copies 
and  have  no  notes.  All  of  these  courses  were 
taught  several  years  ago.   I  have  checked  with  the 
Alabama  State  Bar  Continuing  Legal  Education, 
Eileen  Gabrielson,  who  informed  me  that  they  have 
disposed  of  all  handouts  prepared  by  me.   I  have 
not  taught  a  CLE  course  since  November  1991. 

Health:   What  is  the  present  state  of  your 
health?  List  the  date  of  your  last  physical 
examination. 


Answer ; 


I  am  in  good  health.   My  last  physical  examination 
was  January  26,  1998. 


Question  14:    Judicial"  Office:  State  (chronologically)  any 
judicial  offices  you  have  held,  whether  such 
position  was  elected  or  appointed,  and  a 
description  of  the  jurisdiction  of  each  such 
court. 

Answer:   I  was  elected  (as  the  first  woman  circuit  judge  in 
the  State  of  Alabama)  in  1978  and  took  office  as 
circuit  judge  for  the  31st  Judicial  Circuit 
January  16,  1979.   The  term  is  a  six  (6)  year 
term. 

I  was  re-elected  in  1984  to  the  same  position  for 
a  second  six  (6)  year  term. 

I  was  re-elected  in  1990  to  the  same  position  for 
a  third  six  (6)  year  term. 

I  was  re-elected  in  1996  for  a  fourth  six  (6)  year 
term  to  the  seone  office. 


I  have  served  as  the  Presiding  Circuit  Judge  for 
this  circuit  since  1980. 
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I  have  sat  as  circuit  judge  by  Supreme  Court 
designation  in  the  following  additional  circuits: 

10th  Judicial  Circuit  (Jefferson  County,  Alabama) 
11th  Judicial  Circuit  (Lauderdale  County, 

Alabama) 
13th  Judicial  Circuit  (Mobile  County,  Alabama) 
24th  Judicial  Circuit  (Fayette  County,  Alabama) 
25th  Judicial  Circuit  (Winston  &  Marion  Counties, 

Alabama) 
34th  Judicial  Circuit  (Franklin  County,  Alabama) 
36th  Judicial  Circuit  (Lawrence  County,  Alabama) 
39th  Judicial  Circuit  (Limestone  County,  Alabama) 

The  Circuit  Court  in  the  State  of  Alabama  is  the  General 
Jurisdiction  Court.   As  a  circuit  judge  I  have  heard 
criminal  felony  cases  involving  the  death  penalty,  all  other 
types  of  felony  cases,  misdemeanor  cases  in  which  jury 
trials  are  requested,  and  misdemeanor  appeals  from  the 
district  court.   I  have  heard  all  types  of  civil  litigation, 
including  products  liability  cases,  medical  malpractice 
cases  and  legal  malpractice  cases,  will  contests  and  other 
estate  matters,  boundary  line  disputes,  worker's 
compensation  cases,  paternity  cases,  administrative  appeals 
such  as  appeals  from  rulings  by  the  Department  of  Public 
Safety,  the  Department  of  Industrial  Relations,  the  Board  of 
Nursing  regarding  licensing  of  nurses.  Zoning  Board  Appeals 
from  Boards  within  the  Circuit,  and  appeals  from  rulings  on 
the  granting  or  denial  of  other  types  licenses  such  as 
liquor  licenses.   I  have  heard  labor  disputes,  domestic 
litigation,  and  litigation  involving  Adult  Protective 
Services  and  other  Department  of  Human  Resources  cases. 
As  circuit  judge,  I  also  handle  the  grand  juries. 

I  was  a  municipal  judge  for  the  City  of  Muscle  Shoals, 
Alabama,  in  1978.   This  was  a  part-time  position  to  which  I 
was  appointed.   Muscle  Shoals  City  court  is  a  court  of 
limited  jurisdiction  involving  only  municipal  offenses. 

15.   Citations :  If  you  are  or  have  been  a  judge,  provide: 
(1)  citations  for  the  ten  most  significant 
opinions  you  have  written;  (2)  a  short  summary  of 
and  citations  for  all  appellate  opinions  where 
your  decisions  were  reversed  or  where  your 
judgment  was  affirmed  with  significant  criticism 
of  your  substantive  or  procedural  rulings;  and  (3) 
citations  for  significant  opinions  on  federal  and 
state  constitutional  issues,  together  with  the 
citation  to  appellate  court  rulings  on  such 
opinions.   If  any  of  the  opinions  were  not 
officially  reported,  please  provide  copies  of  the 
opinions . 
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Answer:    Part  (1) : 

1.  Jordan  v.  Mitchell.  705  So. 2d  453  (Ala. Civ. 
App.  1997)  . 

2.  John  Forrest  Parker  v.  State  of  Alabama 
CC  88-105 

Rule  32  Opinion  (currently  on  appeal) 
After  trial,  the  case  was  remanded  with 
directions,  Parker  v.  State.  587  So. 2d  1072, 
affirmed  after  remand,  610  So. 2d  1171 
(Ala.Cr.App.l992) ;  cert,  denied.  610  So. 2d 
1181  (Ala.  1992)  . 

3.  Melvin  Randall  Nix,  et  al .  v.  Colbert  Countv- 
Northwest  Alabama  Health  Care  Authority. 

et  al. .  CV  92-44 

Order 

Affirmed,  678  So. 2d  719  (Ala. 1996) 

4 .  State  of  Alabama  v.  Alonzo  Lvdell  Buroess 
CC  94-781 

Order  of  Court  in  Imposition  of  Sentence 
This  case  was  affirmed  by  the  Alabama  Court 
of  Criminal  Appeals,  Burgess  v.  State.  1997 
WL  509382  (August  22,  1997),  and  affirmed  by 
the  Alabama  Supreme  Court,  Ex  parte  Alonzo 
Lvdell  Burgess.  1998  WL  544930  (August  28, 
1998)  . 

5 .  Ex  parte  Humana  Medical  Corporation ,  CV  88-99 
Trial  Court's  Reply  to  defendant,  Humana 
Medical  Corporation's  Petition  for  Writ  of 
Mandamus,  affirmed  by  Alabama  Supreme  Court, 
597  So. 2d  670  (1992)  . 

6.  State  V.  Billv  Grav  Williams 
CC  88-107 

Order  of  Court  on  Imposition  of  the  Sentence 
of  Life  Imprisonment  without  parole. 
Affirmed,  565  So. 2d  1233  (Ala .Crim.App. 
1990),  cert,  denied.  June  22,  1990,  Alabama 
Supreme  Court,  case  no.  89-1184. 

7.  Williams  v.  Colbert  Countv  Hospital  Board 
CV  78-310 

Affirmed  by  Alabama  Supreme  Court,  404  So. 2d 
641  (1981)  . 
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8.  In  re;  The  Matter  of  Michael  Green.  A  Person 
in  need  of  protective  services,  CV  97-519 
Order  , 

Petition  for  Writ  of  Mandamus  denied,  January 

8,  1998,  Alabama  Supreme  Court  case  no. 

1970464. 

Petition  for  Writ  of  Prohibition  denied, 

March  2,  1998,  Alabama  Supreme  Court  case  no. 

1970717. 

9 .  Jackie  Darrvl  Hall  v.  Uniroval  Goodrich  Tire 
Company,  CV  92-06 

Order 

Affirmed  without  opinion,  April  29,  1998; 

Alabama  Supreme  Court  case  no.  1961317 

10.  Waldrep  v.  Blue  Cross  and  Blue  Shield  of 
Alabama.  CV  97-284 

Order 


Part  (2): 

Out  of  the  approximately  3,275  criminal  cases  over  which  I 
have  presided,  the  only  criminal  cases  I  have  identified  in 
which  I  have  been  reversed  in  twenty  years  are  the  four 
listed  below: 

Denton  v.  State.  563  So. 2d  1076  (Ala.Crim.App.  1990). 
The  Appellate  Court  reversed  my  denial  of  the  defendant's 
second  petition  for  writ  of  error  coram  noblis.   On  appeal, 
the  appellate  court  held  that  the  defendant's  prior 
convictions  were  improperly  used  to  enhance  his  sentence 
under  the  Habitual  Felony  Offender  Act  because  the  defendant 
plead  guilty  to  two  drug  offenses  at  the  same  time,  thus  he 
had  only  one  prior  conviction  for  sentencing  purposes.   The 
Alabama  Supreme  Court  affirmed  the  conviction. 

Curtis  V.  City  of  Sheffield,  aff d  502  So. 2d  829  (Ala.Crim. 
App.  1986);  rev'd  and  remanded,  502  So. 2d  833  (Ala.  1986). 
The  Alabama  Supreme  Court  held  that  the  erroneous  admission 
of  testimony  concerning  photoelectric  intoximeter  results 
without  prior  admission  of  documents  was  not  harmless  error 
in  light  of  the  conflicting  testimony  regarding  the 
defendant's  intoxication. 

Ex  Parte  William  Charlie  Campbell,  aff'd  439  So. 2d  718 
(Ala.Crim.App.  1986),  rev'd  439  So. 2d  723  (Ala.  1983).   The 
defendant  was  convicted  of  possession  of  methaqualone  by 
a  jury.   The  Alabama  Supreme  Court  stated  that  the 
conviction  was  unsupported  by  the  evidence  due  to 
conflicting  statements  of  witnesses. 
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Reoinal  Meade  v.  State.  381  So. 2d  656  (Ala.Crim.App.  1980). 
The  Appellate  Court  held  that  the  prosecutor's  comments 
during  the  closing  argioment,  on  the  defendant's  failure  to 
testify,  were  impermissible  without  sxibstantive  curative 
jury  instructions  by  the  court. 

Out  of  the  approximately  10,900  civil  cases  over  which  I 
have  presided,  the  only  ones  I  have  identified  in  which  I 
have  been  reversed  or  affirmed  with  significant  criticism 
are  listed  below. 

Aaron  Tucker  v.  General  Motors  Corp.  &  Jim  Bishop,  aff'd  in 
part,  rev'd  in  part  and  remanded,  1998  WL  1787808  (Ala. Civ. 
App.,  April  17,  1998).   In  this  personal  injury  case  the 
Circuit  court  granted  summary  judgment  for  all  defendants. 
On  appeal,  the  court  held  that  the  spoliation  of  evidence 
doctrine  does  not  apply  to  the  plaintiff's  failure  to 
preserve  the  car  forming  the  subject  matter  of  the  lawsuit. 

Citv  of  Muscle  Shoals  v.  Hoaan.  703  So. 2d  400  (Ala. 1997), 
Residents  brought  suit  against  city  to  challenge  rezoning. 
Circuit  court  held  that  the  rezoning  was  arbitrary,  and  the 
appellate  court  ruled  that  trial  court  had  substituted  its 
judgment  for  that  of  the  city  council  since  the  soundness  of 
the  zoning  classification  was  fairly  debatable. 

Goodloe  v.  LaRoche  Industries.  Inc..  686  So. 2d  335  (Ala. 
Civ. App.  1996).   Dependents  sued  decedent's  employer 
claiming  an  entitlement  to  the  death  benefits  under  Alabama 
worlcers '  compensation  laws.   The  Circuit  court  granted 
summary  judgment  in  favor  of  the  employer  and  the  appellate 
court  reversed,  holding  that  the  son  was  at  least  a  partial 
dependent . 

Tennessee  Vallev  Authority  v.  Kimbrell.  et  al . .  681  So. 2d 
580  (Ala. Civ. App.  1996) .  The  employer  appealed  the  finding 
that  the  claimant  was  entitled  to  unemployment  compensation. 
The  Circuit  court  affirmed.   The  appellate  court  held  that 
the  claimant  had  voluntarily  left  her  employment  without 
good  cause  when  she  refused  to  take  a  transfer  pursuant  to  a 
collective  bargaining  contract  and  was  not  entitled  to 
benefits . 

Strait  V.  Strait,  aff'd  in  part,  rev'd  in  part  and  remanded, 
686  So. 2d  1230  (Ala. 1996).   In  a  will  contest,  the  Circuit 
court  held  that  an  antenuptial  agreement  signed  by  the 
decedent's  widow  was  valid  and  enforceable  and  that  the  will 
was  not  revoked.   Therefore,  the  Circuit  court  granted 
svimmary  judgment  in  favor  of  the  proponent  of  the  will.   The 
appellate  court  held  that  the  question  whether  testator 
revoked  his  will  was  a  question  that  precluded  sumiiiary 
judgment.   The  appellate  court  affirmed  the  Circuit  court's 
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granting  of  the  proponent's  motion  for  siammary  judgment  on 
the  issue  of  the  validity  of  the  antenuptial  agreement. 

Uniroval  Goodrich  Tire  Co.  v.  Hall.  681  So. 2d  126  (Ala. 
1996)  .   The  Circuit  court  entered  judgment  for  the  plaintiff 
on  a  jury  verdict.   The  appellate  court  held  that  Circuit 
court  erred  in  not  instructing  jury  on  defense  of  the 
contributory  negligence,  although  the  trial  court  followed 
pattern  jury  instructions. 

Choat  V.  Kawasaki  Motors  Corp..  675  So. 2d  879  (Ala. 1996). 
The  Mother  of  deceased  sued  the  jet  ski  manufacturer  for 
wrongful  death.   The  Circuit  court  granted  summary  judgment 
for  the  defendant.   The  appellate  court  held  that  a  jet  ski 
was  a  vessel  for  purposes  of  invoking  maritime  jurisdiction 
but  that  maritime  law  does  not  prevent  recovery  under  the 
Alabama  Wrongful  Death  Act. 

Farmers  Home  Gin  v.  Christopher.  668  So. 2d  796  (Ala. Civ. 
App.  1995) .   The  Circuit  court  awarded  benefits  under 
Alabama's  worker's  compensation  act.   The  appellate  court 
held  that  family  health  insurance  premiums  gratuitously  paid 
by  the  employer  were  not  to  be  included  in  calculating  the 
worker's  average  post- injury  weekly  wage  pursuant  to 
statute. 

Smith  V.  Savage.  655  So. 2d  1022  (Ala. Civ. App. 1995) .   This 
plaintiff  sued  the  defendant  for  a  wrongful  detainer  on 
personal  property  and  the  defendant  counterclaimed  for  rent 
past  due.   The  Circuit  court  dismissed  the  case  for 
failure  of  the  plaintiff  to  appear  and  prosecute  the  case 
when  the  same  was  called  for  trial.   The  appellate  court 
held  that  the  trial  court  abused  its  discretion  in 
dismissing  the  action  for  want  of  prosecution  based  on  the 
pro-se  plaintiff's  failure  to  appear  due  to  a  flat  tire. 
The  appellate  court  also  directed  me  to  reconsider  my  grant 
of  a  protective  order  to  a  party  that  did  not  file  a 
statement  of  attempt  to  resolve  discovery  dispute  and  to 
reconsider  my  decision  to  strike  a  claim  for  punitive 
damages,  as  the  pleadings  gave  notice  of  the  claim. 

Hanback  v.  Moselev.  aff'd  in  part,  revd  in  part  and 
remanded,  648  So. 2d  600  (Ala. Civ. App. 1994) .   After  a 
foreclosure  sale,  the  Circuit  court  allowed  redemption  for 
a  specified  sum.   The  appellate  court  held  that  the  Circuit 
court  should  have  allowed  interest. 

Willinaham  v.  United  Insurance.  642  So. 2d.  428  (Ala.  1994): 
This  was  a  case  of  first  impression  concerning  the 
insurability  of  foster  children.   The  plaintiffs  sued  the 
insurance  ccinpany  for  fraud.   The  Circuit  court  ruled  in 
favor  of  the  defendant  on  a  motion  for  summary  judgment. 
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The  Supreme  Court  ruled  that  the  issue  of  fraud  should  have 
been  submitted  to  a  jury. 

Kellev  V.  G.UB.MK.  Constructors.  636  So. 2d.  454  (Ala. Civ. 
App .  1994).   A  widow  sued  the  deceased's  employer  for  death 
benefits  under  the  Alabama  Worker's  Compensation  Act.   The 
Circuit  court  denied  the  claim.   The  appellate  court  held 
that  a  statute  dealing  with  preexisting  infirmities  did  not 
apply  and  the  claim  should  not  have  been  denied. 

Douglass  v.  Jones  &  Douglass.  628  So. 2d.  940  (Ala. Civ. App. 
1993)  .   This  was  a  will  contest  in  which  the  Circuit  court 
awarded  possession  of  property  to  beneficiaries  under  will. 
The  appellate  court  held  that  the  beneficiaries  did  not  have 
standing  to  bring  the  ejectment  suit. 

Norris  v.  Wal-Mart  Stores  628  So. 2d.  475  (Ala.  1993).   In 
this  premises  liability  action,  the  Circuit  court  entered  a 
directed  verdict  for  the  store.   On  appeal,  the  court  held 
that  the  question  of  whether  the  store  breached  its  duty  by 
storing  heavy  boxes  on  shelves  without  rails  was  a  jury 
question. 

King  v.  Colbert  Countv.  aff'd  in  part,  rev'd  in  part  and 
remanded,  620  So. 2d.  623  (Ala.  1993).   A  prisoner  who 
received  an  electric  shock  in  the  county  jail  sued  for 
damages.   The  Circuit  court  ruled  in  favor  of  the 
defendants.   The  appellate  court  held  that  the  county  had 
duty  to  maintain  the  jail  and  that  issues  of  fact  regarding 
liability  precluded  summary  judgment. 

Hjghfield  Alignment  Service  v.  Scott.  624  SO. 2d.  630  (Ala. 
Civ. App.  1993).   In  a  worker's  compensation  case,  the 
Circuit  court  held  that  the  employer  intentionally 
interfered  with  payment  of  the  employee's  medical  bills  and 
awarded  double  benefits.   The  appellate  court  held  that 
the  failure  to  pay  employee's  medical  bills  did  not  warrant 
the  award  of  double  benefits. 

Robertson  v.  Travelers  Inn.  613  So. 2d.  376  (Ala.  1993).   In 
this  slip  and  fall  case,  the  Circuit  court  entered  summary 
judgment  for  the  defendant.   The  appellate  court  held  that 
a  question  of  fact  precluded  summary  judgment. 

Danny's  Inc..  et  al.  v.  Citv  of  Muscle  Shoals.  620  So. 2d.  8, 
(Ala.  1992).   The  Circuit  court  upheld  a  local  ordinance 
imposing  a  local  tax  on  sale  of  beer.   The  appellate  court 
held  that  the  Alabama  Uniform  Beer  Tax  preempted  local 
ordinances  imposing  local  taxes  on  beer. 

R&D  Trucking  Company  v.  Carter.  59^  So. 2d.  1040  (Ala. 
1992)  .   The  Circuit  court  granted  an  injunction  against 
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an  anticipated  nuisance,  pursuant  to  a  statute,  for  a 
resident  living  near  a  proposed  truck  terminal.   The 
appellate  court  held  that  the  truck  terminal  was  not  a 
nuisance  per  se  and  that  residents  could  bring  suit  after 
the  terminal  was  completed  and  operating. 

Ex  parte  Pomerantz.  Sr.  &-Ouad  Cities  v.  Green,  writ  of 
mandamus,  590  So. 2d  903  (Ala.  1991).   The  Circuit  court 
denied  a  corporation's  request  to  subpoena  documents  from 
non-parties.   The  appellate  court  held  that  the  corporation 
was  entitled  to  the  information. 

Haines  v.  Tonnina,  579  So. 2d  1308  (Ala.  1991).   This  was  a 
suit  brought  by  a  purchaser  of  land  claiming 
misrepresentation  regarding  the  marketability  of  title.   The 
Circuit  court  entered  judgment  for  the  purchasers.   The 
appellate  court  held  that  the  limitations  period  for  the 
action  alleging  misrepresentation  had  accrued  thirteen  years 
earlier,  when  recordation  of  the  deed  provided  constructive 
notice  to  the  purchaser  of  the  vendor's  lack  of  marketable 
title. 

Morrow  v.  Town  of  Littleville.  576  So. 2d  210  (Ala.  1991). 
A  former  employee  sued  the  town  after  being  discharged  from 
employment.   The  Circuit  court  entered  summary  judgment  for 
the  defendant.   The  appellate  court  held  that  the  claim  that 
the  town  failed  to  follow  the  policy  in  its  employee 
handbook  was  a  contract  claim,  making  a  two-year  statute  of 
limitations  applicable  and  that  the  employee's  federal  civil 
rights  claim  was  also  covered  by  a  two-year  statute  of 
limitations . 

Beinlich  v.  Campbell.  567  So. 2d  852  (Ala.  1990) .   An 
executrix  sued  a  decedent's  long-time  friends  claiming  they 
obtained  possessions  of  the  deceased  by  undue  influence. 
The  Circuit  court  entered  judgment  for  the  friends.   On 
appeal,  the  court  held  that  a  genuine  issue  of  material  fact 
existed,  precluding  summary  judgment. 

Fries  V.  Correctional  Eqxiipment.  Inc.  v.  Con-Tech.  Inc..  559 
So. 2d  557  (Ala.  1990).  A  former  employer  subcontractor  sued 
a  former  employee  for  breach  of  contract,  intentional 
interference  with  contractual  relations,  and  open  account. 
The  Circuit  court  entered  a  default  judgment  against  the 
defendant.   On  appeal,  the  court  held  that  the  new  employer 
contractor  established  meritorious  defenses  to  allow  relief 
from  the  default  judgment. 

Proctor  &  Gamble  v.  Staples.  551  So. 2d  949  (Ala.  1989).   The 
widow  of  a  deceased  employee  sued  the  employer's  parent 
corporation  for  negligently  performing  safety  inspections. 
The  Circuit  court  entered  a  judgment  for  the  plaintiff.   The 
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appellate  court  reversed,  holding  that  the  parent 
corporation  did  not  undertake  a  duty  to  provide  a  safe 
workplace  by  providing  safety  literature. 

Reynolds  Metals  Co.  v.  Mavs.  547  So. 2d  518  (Ala.  1989).   In 
a  defamation  action  against  a  former  employer,  the  Circuit 
court  entered  judgment  on  the  jury  verdict  for  the  employee. 
On  appeal,  the  Alabama  Supreme  Court  held  that  the 
defamation  suit  was  preempted  by  the  Labor  Management 
Relations  Act.   On  writ  of  certiorari  to  the  United  States 
Supreme  Court,  108  S.Ct.  2814,  the  Supreme  Court  vacated  the 
Alabama  Supreme  Court  judgment,  holding  that  the  Labor 
Management  Act  did  not  apply.   On  remand,  the  Alabama 
Supreme  Court  then  held  that  no  publication  occurred. 

Ironworkers  Local  Union  No.  477  and  Suddith  v.  Holt.  545 
So. 2d  816  (Ala.Civ.App.  1989).   A  unionmember  sued  his  union 
for  malicious  prosecution.   The  Circuit  court  entered  a 
judgment  for  the  plaintiff  on  the  jury  verdict.   The 
appellate  court  held  that  the  evidence  did  not  support  a 
malicious  prosecution  cause  of  action. 

Group  W  Cable.  Inc.  et  al.  v.  Garais.  545  So. 2d  819  (Ala. 
Civ.App.  1989).   A  former  employee  sued  the  employer  for 
vacation  benefits.   The  district  court  entered  judgment  for 
the  defendant.   On  trial  de  novo  in  the  Circuit  court,  the 
Circuit  court  held  that  the  plaintiff  was  entitled  to 
vacation  pay.   The  appellate  court  held  that  the  plaintiff 
was  not  so  entitled. 

Fuller  V.  Tractor  &  Equipment  Co..  Inc..  545  So. 2d  757  (Ala. 
1989)  .   The  plaintiff  sued  the  seller  of  a  front  end  loader 
for  negligent  installation  of  the  air  conditioner.   The 
Circuit  court  granted  summary  judgment  for  the  defendant. 
On  appeal,  the  court  held  that  the  sale  to  plaintiff's 
employer  by  the  defendant  created  a  nondelegable  duty  to 
ensure  that  the  air  conditioner  was  installed  in  a 
reasonable  manner  and  that  a  scintilla  of  evidence  of 
proximate  cause  precluded  summary  judgment. 

Clark  V.  Leslie.  537  So. 2d  25  (Ala.Civ.App.  1988).   The 
Circuit  Court  granted  a  paternal  grandmother's  petition  to 
enforce  her  visitation  rights  from  a  prior  decree.   The 
appellate  court  held  that  the  grandmother  was  not  entitled 
to  visitation  rights. 

Christopher  v.  Heimlich.  523  So. 2d  466  (Ala.Civ.App.  1988). 
A  purchaser  of  land  sued  the  surveyor  of  the  land.   The 
Circuit  court  entered  a  summary  judgment  for  the  defendant 
on  the  contract  and  negligence  counts,  directed  a  verdict 
£or  tht  detendant  on  the  incentionai  and  reckless 
misrepresentation  counts  and  instructed  the  jury  that  it 
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could  only  award  actual  damages.   The  jury  returned  a 
verdict  for  $5,000.00  and  the  Circuit  court  entered  a 
judgment  for  damages  on  the  jury  verdict  for  the  plaintiff 
in  that  amount.   The  appellate  court  held  that  the  jury  had 
disregarded  trial  court's  instruction  by  assessing  punitive 
damages  (actual  damages  were  $2,300.00)  and  the  case  was 
remanded  for  another  trial. 

Williams  v.  Michelin  Tire  Corp..  496  So. 2d  743  (Ala.  1986). 
An  employee  and  his  wife  sued  his  employer  and  numerous 
others  for  an  injury  when  a  recapped  tire  on  the  truck 
plaintiff  was  driving  blew  out.   The  Circuit  court  granted  a 
motion  to  dismiss  for  the  employer  and  the  tire  manufacturer 
and  siommary  judgment  for  the  remaining  defendants.   The 
appellate  court  held  that  the  recapper  could  be  liable,  thus 
precluding  summary  judgment  against  this  defendant. 

Terry  v.  Citv  of  Sheffield.  484  So. 2d  389  (Ala.  1986).   The 
Circuit  court  entered  a  directed  verdict  in  favor  of  the 
city  in  a  suit  for  negligent  construction  of  sewers.  The 
appellate  court  held  that  although  the  plaintiff  had  no 
expert  witness,  the  jury  could  conclude  that  the  plaintiffs' 
property  damage  was  caused  by  the  negligence  of  the  city. 

Bullinaton  v.  Nichols  and  Tank.  450  So. 2d  121  (Ala.Civ.App. 
1984) .   The  maternal  grandmother  filed  a  custody  petition 
and  the  Circuit  court  granted  custody  to  the  petitioner.   On 
appeal,  the  court  held  that  since  no  material  change  in 
circ\imstances  was  shown,  the  maternal  grandmother  not 
entitled  to  custody. 

James  as  Director  of  Department  of  Industrial  Relations  and 
Southern  Metals  Co.  v.  Riddle.  432  So. 2d  563  (Ala.Civ.App. 
1984) .   After  denial  of  unemployment  benefits  by  DIR,  the 
Circuit  court  awarded  stipulated  benefits.   The  appellate 
court  held  that  the  case  would  be  remanded  to  allow  the 
claimant  to  present  additional  evidence  that  he  was 
available  for  work. 

Jackson  v.  Davis.  398  So. 2d  242  (Ala.  1981)  .   In  a  will 
contest,  the  Circuit  court  directed  a  verdict  for  all  the 
proponents  of  the  will  except  one.   On  appeal,  the  court 
held  that  no  evidence  of  wrongdoing  by  the  remaining 
proponent  existed. 


Part  (3) 


David  McVav  v.  Civil  Service  Board  of  the  Citv  of 
Muscle  Shoals.  1998  WL  67634;  Colbert  County  case 
numLGi  CV  96-311. 
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Parker  v.  State.  610  So. 2d  1171  (Ala.Crim.App. 
1992);  Colbert  County  case  number  CC  88-105. 

Parker  v.  State.  587  So. 2d  1072  (Ala.Crim.App. 
1991);  Colbert  County  case  number  CC  88-105. 

Parker  v.  State.  Court  Order  on  Petition  for  Rule 
32  hearing.  (Copy  attached  hereto) . 

Coulter  V.  State.  438  So. 2d  336  (Ala.Crim.App. 
1983)  . 

Burgess  v.  State.  1997  WL  509382  (Ala.Crim.App.); 
affirmed,  1998  WL  544930  (Alabama  Supreme  Court) . 

State  V.  Billy  Gray  Williams.  565  So. 2d  1233 
(Ala.Cr.App.  1990);  Colbert  County  case 
number  CC  88-107. 

Question  16:    Public  Office:  State  (chronologically)  any  public 
offices  you  have  held,  other  that  judicial 
offices,  including  the  terms  of  service  and 
whether  such  positions  were  elected  or  appointed. 
State  (chronologically)  any  unsuccessful 
candidacies  for  elective  public  office. 

Answer:    None. 

Question  17:    Legal  career: 

a.    Describe  chronologically  your  law  practice 

and  experience  after  your  graduation  from  law 
school  including; 

1.  whether  you  served  as  clerk  to  a  judge, 
and  if  so,  the  name  of  the  judge,  the 
court,  and  the  dates  of  the  period  you 
were  a  clerk. 

Answer:    I  have  never  served  as  a  clerk  to  a  judge. 

2.  whether  you  practiced  alone,  and  if  so, 
the  addresses  and  dates. 

Answer:    I  have  never  practiced  alone. 

3.  the  dates,  names  and  addresses  of  law 
firms  or  offices,  companies  or 
governmental  agencies  with  which  you 
have  been  connected,  and  the  nature 

of  youi  connect ic-,  with  each. 
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Answer:    Upon  graduation  from  the  University  of  Copenhagen, 
School  of  Law,  June  18,  1969,  I  attended  the 
University  of  Alabama,  School  of  Law  and  was 
awarded  a  Masters  of  Comparative  Law  Degree  on 
May  13,  1970.   I  then  returned  to  Copenhagen  and 
practiced  as  an  associate  with  the  law  firm  of 
DRAGSTED,  KROMANN,  NlfjRREGAARD  &  FRIIS, 
Vognmagergade  7,  1120  K(t)benhavn  K  (Copenhagen  K) 
Denmark  from  August  1,  1970  until  July  31,  1971. 

From  September  1,  1970  until  May,  1971  I  was  an 
adjunct  faculty  member  at  the  University  of 
Copenhagen,  School  of  Law,  Procedure  (Universitets 
manudukt(|)r  i  opgaverettelse  i  proces)  . 

In  September,  1971,  I  returned  to  the  University 
of  Alabama,  School  of  Law,  and  enrolled  in  a 
regular  Juris  Doctor  Degree  program  and  was 
awarded  my  Juris  Doctorate  in  May  of  1973. 

Upon  admission  to  the  Alabama  State  Bar  in  October 
1973,  I  began  practicing  law  with  the  Law  Firm  of 
JOHNSON  &  JOHNSON,  101  1/2  East  Sixth  Street, 
Tuscumbia,  Alabama.   My  sole  law  partner  was  my 
husband,  William  T.  Johnson,  Jr.,  who  now  is  a 
solo  practitioner. 

while  in  private  practice  in  Tuscumbia,  I  served 
as  Municipal  Judge  for  the  City  of  Muscle  Shoals, 
Alabama,  35660,  from  January  3,  1978  until  I  took 
office  as  Circuit  Judge  for  the  31st  Judicial 
Circuit,  on  January  16,  1979. 

I  was  elected  Circuit  Judge  for  the  31st  Judicial 
Circuit  in  1978  and  assumed  that  office  January 
16,  1979.   I  have  served  in  that  capacity 
continuously  until  the  present. 

b.    1.   What  was  the  general  character  of  your 
practice,  dividing  it  into  periods  with 
dates  if  its  character  has  changed  over 
the  years? 

Answer:   While  being  associated  with  the  law  firm  of 
DRAGSTED,  KROMANN,  N(|)RREGAARD  &  FRIIS,  I  was 
generally  working  with  one  senior  partner,  Peter 
Friis.   I  basically  practiced  contract  law  with 
emphasis  on  sole  distributorship  agreements. 

While  in  private  practice  with  the  law  firm  of 
JOHNSON  &  JOH^'SON,  I  Wau.-   iuvclved  xA    .-ht  general 
practice  of  law.   I  practiced  criminal  defense 
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law.   I  closed  residential  real  estate  loans.   I 
practiced  some  domestic  law  and  was  involved  in 
some  civil  litigation  as  well  as  some  probate 
matters.   I  did  not  specialize  in  any  particular 
area. 

2.   Describe  your  typical  former  clients, 

and  mention  the  areas,  if  any,  in  which 
you  specialized. 

Answer:    The  law  firm  of  DRAGSTED,  KROMANN,  N^RREGAARD  & 
FRIIS,  represented  Gutenberghus ,  a  large 
publishing  company  in  Copenhagen,  which  published 
both  newspapers  and  magazines .   I  was  mainly 
involved  with  that  client. 


Answer; 


While  practicing  with  the  law  firm  of  JOHNSON  & 
JOHNSON  I  represented  several  mortgage  companies, 
private  developers,  individuals  with  warranty 
claims,  persons  accused  of  criminal  offenses  and 
did  some  collections  for  various  financial 
institutions.   I  also  did  title  searches  and 
prepared  deeds  for  individuals. 

c.    1.    Did  you  appear  in  court  frequently, 
occasionally  or  not  at  all?   If  the 
frequency  of  your  appearances  in  court 
varied,  describe  each  such  variance, 
giving  dates . 

I  appeared  in  court  occasionally  when  I  was  in 
private  practice  as  my  practice  of  law  was 
concentrated  in  the  area  of  real  estate. 


2.  What  percentage  of  these  appearances  was 
in: 

a)  Federal  courts; 

b)  State  courts  of  record; 

c)  Other  courts; 

Answer:    Federal  courts:   None. 

State  courts  of  record:   Fifty  percent. 
Other  courts:   Fifty  percent. 

3.  What  percentage  of  your  litigation  was: 

a)  Civil; 

b)  Criminal. 
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Answer:    Civil:   Eighty- five  percent. 
Criminal:   Fifteen  percent. 

4.  State  the  number  of  cases  in  courts  of 
record  you  tried  to  verdict  or  judgment 
(rather  than  settled) ,  indicating 

whether  you  were  sole  counsel,  chief 
counsel  or  associate  counsel. 

Answer:   Fifty  (50),  for  which  the  majority  of  these  cases 
I  was  sole  counsel . 

5.  What  percentage  of  these  trial  was: 

a)  jury; 

b)  non-jury. 

Answer:    Jury:   Ten  percent. 

Non-jury:   Ninety  percent. 

Question  18:   Litigation:   Describe  the  ten  most  significant 
litigated  matters  which  you  personally  handled. 
Give  the  citations,  if  the  cases  were  reported, 
and  the  docket  number  and  date  if  unreported. 
Give  a  capsule  summary  of  the  substance  of  each 
case.   Identify  the  party  or  parties  whom  you 
represented;  describe  in  detail  the  nature  of 
your  participation  in  the  litigation  and  the 
final  disposition  of  the  case.   Also  state  as 
to  each  case: 

a)  the  date  of  the  representation; 

b)  the  name  of  the  court  and  the  name  of  the 
judge  before  whom  the  case  was  litigated;  and 

c)  the  individual  name,  addresses,  and 
telephone  numbers  of  co-counsel  and  of 
counsel  for  each  of  the  other  parties. 

Answer:    1.    State  of  Alabama  v.  Wanda  Jovce  White.  1974- 
1975.   I  was  associated  as  co-counsel  in  this 
domestic  abuse  case.  Mrs.  White,  my  client,  was 
accused  of  murdering  her  husband.   Mrs.  White  had 
left  her  husband  because  she  "could  not  stand  his 
beatings  anymore" .   She  returned  the  day  of  her 
husband's  death  and  they  confronted  each  other. 
The  husband  pulled  a  gun,  threatened  his  wife's 
mother  and  forced  his  wife  into  a  car.   As  they 
proceeded  in  the  car  the  husband  continued  to  hit 
his  wife,  pull  her  hair  and  threatened  to  kill 
her.   The  husband  held  his  wife  by  her  hair  and 
had  one  leg  on  her  shoulder  when  his  gun  fell  out 
of  his  pcckei. .   She  picked  it  ap,  Lold  him  to 
leave  her  alone  and  in  response  her  husband  told 
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her  he  was  going  to  kill  her.   He  made  a  step 
towards  her  and  as  he  did  she  shut  her  eyes  and 
started  firing  the  gun.   She  testified  that  she 
was  scared,  that  she  did  not  mean  to  kill  him  and 
that  she  thought  she  was  firing  over  her  head. 
The  gun  emptied  and  the  husband  died  from  the 
bullet  wounds.   We  obtained  an  acc[uittal  at  jury 
trial  based  on  her  plea  of  self-defense. 

Co- counsel:  Murray  W.  Beasley 

105  North  Main  Street 
Tusciimbia,  Alabama  35674 
(256)  383-6691 

District  Attorney:  Charles  McCutcheon  (deceased) . 

Circuit  Court  of  Colbert  County:   Judge  Clifford 
Delony  (deceased) . 

2 .    Wanda  Jovce  White  v.  Atlantic  American  Life 
Insurance  Co. . 1975- 1976 ,  case  no.  2532YL:   I 
again  represented  Mrs.  White  when  her  deceased 
husband's  life  insurance  company  refused  to  pay 
her  as  beneficiary  of  his  life  insurance  policy. 
The  insurance  company  claimed  that  Mr.  White's 
death  was  not  "accidental".   The  policy  provided 
in  pertinent  parts  as  follows:   "The  company  will 
pay  the  benefits  named  in  this  policy  for  any  loss 
resulting  directly,  independently,  and  exclusively 
of  all  other  causes  from  bodily  injuries  effected 
solely  through  external  and  accidental  means...." 
The  trial  court  held  that  Mr.  White's  death  was 
accidental  applying  the  accepted  legal  principle 
that  an  accident  is  an  occurrence  that  is  not  to 
be  expected  or  anticipated  in  the  light  of  common 
experience  and  of  the  existing  circumstances  and 
such  determination  is  made  from  the  standpoint  of 
the  insured.   The  fact  that  the  beneficiary  kills 
the  insured  in  what  she  supposes  is  self-defense 
does  not  mean  that  the  killing  is  not  an  accident. 
The  case  ended  in  a  judgment  in  our  client's 
favor.    That  Alabama  Supreme  Court  decision  is 
reported  at  332  So. 2d  389  (Ala.  1976). 

Co-counsel:   Murray  W.  Beasley 

105  North  Main  Street 
Tuscumbia,  Alabama  35674 
(256)  383-6691 

Opposing  counsel:  Keith  M.  Collier 
Suitva  412 
First  Southern  Bank  Building 
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102  South  Court  Street 
Florence,  Alabama  35630 
(256)  766-5852. 

Circuit  Court  of  Colbert  County:   Judge  Clifford 
Delony  (deceased) . 

Alabama  Supreme  Court. 

Gordon  MacLean  v.  Citv  of  Muscle  Shoals. 
1974,  Circuit  court  case  no.:   CL16759.   The 
plaintiff  sued  the  City  of  Muscle  Shoals,  Alabama 
for  damages  resulting  from  sewage  overflow  in  his 
residence.   Flood  waters  from  storm  sewers  had 
infiltrated  the  sewage  system  causing  the 
overflow.   The  plaintiff's  claim  was  based  on  the 
theory  that  the  City  impliedly  agreed  by 
furnishing  utility  services  to  the  plaintiff,  to 
remove  sewage  from  his  residence  and  not  to  allow 
sewage  overflow  in  his  residence.   I  was  co- 
counsel  for  the  plaintiff.   This  case  ended  in  a 
jury  verdict  for  the  plaintiff. 


Co-Counsel:   William  T.  Johnson,  Jr. 
103  East  Fifth  Street 
Tuscumbia,  Alabama  35674 
(256)383-5082 

Opposing  counsel:   Vincent  McAlister 

Almon,  McAlister,  Baccus  &  Hall 
P.O.  Box  148 

Tuscximbia,  Alabama  35674 
(256)383-4448 

John  D.  Clement,  Jr. 
201  North  Water  Street 
Tuscumbia,  Alabama  35674 
(256)383-6128 

Circuit  Court  of  Colbert  County:   Judge  Clifford 
Delony  (deceased) 

Brenda  Bearden  v.  Factory  Outlet  Mobile  Homes. 
1974,  Colbert  County  case  no.:   2254YL. 
This  case  involved  a  claim  by  a  purchaser  of  a  new 
mobile  home  against  the  seller  for  damages  for 
breach  of  an  implied  warranty  of  merchantability 
and  fitness  for  use  as  a  home.   The  home  was 
defective  in  that  the  roof  leaked  resulting  in 
•■'/ater  damage  throughout  the  home  and  the  washer 
and  dryer  did  not  work.   I  represented  the 
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plaintiff  who  received  a  jury  verdict  in  her 
favor. 

Opposing  counsel:  William  M.  Bouldin 

Guin,  Bouldin  &  Alexander 
P.O.  Box  940 

Russellville,  Alabama  35653 
(256)332-2552 

Circuit  Court  of  Colbert  County:   Judge  Clifford 
Delony  (deceased) . 

5.  Libbv  Trousdale  v.  James  Trousdale.  CE  9080- 
YE6464,  1974-1975.   This  case  involved  a  divorce 
from  a  second  marriage  for  both  parties.   The  wife 
sought  a  share  of  the  marital  assets  solely  in  the 
husband's  name  and  attorney's  fees  on  the  basis  of 
the  value  of  the  services  she  had  rendered  the 
husband  during  the  marriage.   I  represented  the 
wife  who  received  a  judgment  for  her  attorney's 
fees  and  an  equitable  share  of  the  husbands ' s 
assets . 

Opposing  counsel:   John  D.  Clement 

201  North  Water  Street 
Tuscumbia,  Alabama  35674 
(256)383-6128 

District  Court  of  Colbert  County:   Judge  Jerry  M. 
Vanderhoef  (Now  Administrative  Law  Judge  for  the 
Social  Security  Administration) . 

6.  Charles  McCullouoh  v.  Tommy  and  Bill  McKee, 
1974,  Circuit  Court  case  no:   CV  74L-357.   The 
defendants  had  ta)cen  out  a  warrant  for  the 
plaintiff's  arrest.   The  criminal  case  against  the 
plaintiff  was  later  dismissed  for  lac)t  of  probable 
cause.   Plaintiff  filed  a  malicious  prosecution 
case  against  the  defendants  based  on  the  dismissal 
of  the  criminal  case.   The  defendants  relied  on 
the  defense  of  "advice  of  counsel".   I 
represented  the  plaintiff.   The  case  resulted  in  a 
jury  verdict  for  the  defendants. 

Opposing  counsel:   John  Higginbotham 

Higginbothaun,  Whitten  & 
McCutcheon 
102  East  Dr.  Hicks  Blvd. 
Florence,  Alabama  35630 
(256)766-0284 


24 


291 


circuit  Court  of  Lauderdale  County:  Judge  Edward 
Tease  (now  Administrative  Law  Judge  for  Social 
Security  Administration) . 

7.  Margie  J.  Graves  v.  Jack  L.  Graves.  338  So. 2d 
410,  cert,  denied.  338  So. 2d  412  (Ala. 1976). 
Husband  sought  modification  of  alimony  after 
children  had  reached  age  of  majority  and  the 
former  wife  obtained  a  master's  degree.   The  court 
modified  the  payment  of  alimony  in  the  husband's 
favor.   The  wife  appealed  and  the  case  was 
affirmed.   I  represented  the  husband. 

Opposing  counsel:   Murray  W.  Beasely 

105  North  Main  Street 
Tuscumbia,  Alabama  35674 
(256)  383-6691 

Circuit  Court  of  Colbert  County:  Judge  James  E. 

Smith  (deceased) . 

Alabeuna  Court  of  Civil  Appeals 

8.  Jerry  Riddle  v.  Bettv  Riddle.  1977,  DR  77-44 
Colbert  County  Court.   This  was  a  divorce  action 
where  I  represented  the  husband.   He  sought 
custody  of  the  parties'  only  child  who  was  less 
than  7  years  old.   He  sought  to  rebut  the  legal 
presumption  then  existing  in  favor  of  the  wife 
under  the  "tender  years  doctrine"  which  has  since 
been  abolished.   The  wife  received  custody  of  the 
parties'  child. 

Opposing  counsel:   James  L.  Hunt 
P.O.  Box  8 

Tuscumbia,  Alabama  35674 
(256)383-2170 

Colbert  County  District  Court:  Judge  Jerry  M. 
Vanderhoef  (now  Administrative  Law  Judge  for 
Social  Security  Administration) . 

9.  Fav  Francis  v.  Harrv  Francis.  1977:   DR  77- 
341.   Divorce  action  in  which  wife  sought  award  of 
portion  of  husband's  military  pension  benefits. 
The  wife  received  a  portion  of  these  benefits  by 
the  decree  but  the  parties  remarried  shortly  after 
the  divorce.   I  represented  the  wife. 

Opposing  counsel:   Carl  Stolsworth  (deceased) 

Circuit  Court  of  Colbert  County:   Judge  Clifford 
Delony  (deceased) . 
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10.   Rav  Columbus  Garais  v.  Edna  Earl  Garois. 
367  So. 2d  476  (Ala.Civ.App.  1978).   Husband 
appealed  from  an  Alabeima  Circuit  Court's 
reinstatement  of  alimony  which  had  been  texnninated 
by  a  Florida  court  in  a  suit  filed  by  the  wife  in 
Florida.   The  Alabama  Court  of  Civil  Appeals  held 
that  the  Florida  decree  terminating  alimony  was 
entitled  to  full  faith  and  credit  by  the  Alabama 
courts  and  further  held  that  the  wife's  remedy 
would  have  been  to  appeal  the  Florida  decree.   I 
represented  the  husband  (appellant)  in  both  the 
trial  court  and  the  Alabama  Court  of  Civil 
Appeals. 

Opposing  counsel:   Robert  M.  Hill,  Jr. 
Hill  &  Young 
215  West  Alabeima  Street 
Florence,  Alabama  35630 
(256)767-0700 

Circuit  Court  of  Lauderdale  County:  Judge  Edward 
Tease  (now  Administrative  Law  Judge  for  Social 
Security  Administration) . 
Alabama  Court  of  Civil  Appeals. 

Question  19:    Legal  Activities:   Describe  the  most  significant 
legal  activities  you  have  pursued,  including 
significant  litigation  which  did  not  progress  to 
trial  or  legal  matters  that  did  not  involve 
litigation.   Describe  the  nature  of  your 
participation  in  this  question,  please  omit  any 
information  protected  by  the  attorney  client 
privilege  (unless  the  privilege  has  been  waived.) 

Answer:    Through  my  membership  in  the  Alabama  Judicial 

System  Study  Commission  as  well  as  participation 
in  many  conferences  I  have  studied  legal  issues  as 
they  emerged  such  as  victims'  rights,  bioethical 
issues,  alternative  sentencing  and  community 
corrections  programs.   I  have  also  lectured  on 
various  legal  topics.   As  a  general  jurisdiction 
court  in  a  rural  area,  I  have  basically  been 
required  to  keep  my  legal  knowledge  current  on  all 
areas  of  the  law. 

I  have  been  a  member  of  the  Alabama  Supreme 
Court's  Court  Security  Commission  since  December 
of  1997.  The  Commission  devised  and  recommended 
the  security  plan  to  the  Alabama  Supreme  Court 
which  the  Court  adopted  on  July  14,  1998. 

I  attended  the  National  Judicial  College  in  Reno, 
Nevada,  November  28  -  December  2,  1983,  and 
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received  a  Certificate  of  Participation  in  the 
National  Conference  of  the  Judiciary  on  the  Rights 
of  victims  of  Crime.  December  2,    1983.   This  was  a 
national  conference  on  the  rights  of  victims  of 
crimes.   The  judicial  participants  were  from  all 
fifty  states.   Victims  of  crimes  testified  before 
us  regarding  their  concerns  with  the  criminal 
justice  system  as  it  pertained  to  victims'  rights. 
As  a  result  of  the  victims'  testimony,  the 
participating  judges  prepared  a  consensus 
statement  encouraging  victims'  rights  legislation 
in  all  fifty  states,  including  crime  victims  court 
attendance,  victims'  impact  reports,  automatic 
imposition  of  restitution  to  crime  victim's, 
hearing  notifications,  separate  waiting  rooms  for 
victim  witnesses,  and  others. 

I  attended  the  National  Judicial  College  and  the 
Alabama  Judicial  College,  May  23  -  May  27,  1988, 
and  received  a  Certificate  of  Completion  and  a 
Certificate  of  Recognition  for  serving  as  a 
Discussion  Leader  on  the  Alabama  Sentencing 
Institute.  May  27,  1988.    This  conference  dealt 
with  the  issue  of  sentencing  disparity  among 
judges  across  the  state  for  criminal  defendant's 
with  similar  charges.   The  purpose  of  the 
conference  was  to  create  an  awareness  among  judges 
of  the  role  of  personal  philosophies  verses 
general  sentencing  principles  with  the  goal  of 
eliminating  sentencing  disparities. 

I  attended  the  National  Judicial  College  Institute 
of  Public  Law  and  the  Women  Judges '  Fund  for 
Justice  in  Reno,  Nevada,  in   September,  1989,  and 
received  a  Certificate  of  Completion  for  the 
National  Conference  on  the  State  of  the  Judiciary 
on  Bioethical  Issues.  September  10,  1989. 

I  attended  Yale  Law  School's  Criminal  Sentencing 
Program  and  received  a  Certificate  of  Scholarly 
Participation  for  the  Spring  term  1990,  June  5, 
1990.   Six  Alabama  Circuit  Judges  and  the 
Commissioner  of  Corrections  for  the  State  of 
Alabama  participated  in  five  separate  four- day 
sessions  at  Yale  Law  School  in  the  spring  of  1990. 
Yale  Law  students  also  participated  in  the 
program.   The  program  was  to  study  disparity  in 
sentencing,  innovative  sentencing,  truth  in 
sentencing  and  probation  and  parole. 
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FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

Question  1:    List  sources,  amounts  and  dates  of  all  anticipated 
receipts  from  deferred  income  arrangements,  stock, 
options,  uncompleted  contracts  and  other  future 
benefits  which  you  expect  to  derive  from  previous 
business  relationships,  professional  services, 
firm  memberships,  former  employees,  clients,  or 
customers.   Please  describe  the  arrangements  you 
have  made  to  be  compensated  in  the  future  for  any 
financial  or  business  interest. 

Answer:   I  expect  to  receive  my  state  retirement,  having 

been  a  circuit  judge  for  the  State  of  Alabama  for 
more  than  the  requisite  eighteen  years.   I  will 
receive  seventy- five  percent  of  the  gross  salary 
of  a  sitting  circuit  judge  at  any  time.   I  have 
contributed  six  percent  of  my  gross  annual  state 
pay  to  this  account. 

State  of  Alabama  Employee  Deferred  Compensation 
Plan  (PEBSCO) :   I  can  withdraw  the  full  amount  or 
installments  thereof  upon  retiring  as  a  state 
employee.  Currently,  there  is  approximately 
$36,000  in  my  account.   This  amount  is  based  on  my 
own  contributions  to  the  plan,  plus  interest 
earned. 

Question   2:    Explain  how  you  will  resolve  any  potential 

conflict  of  interest,  including  the  procedure  you 
will  follow  in  determining  these  areas  of  concern. 
Identify  the  categories  of  litigation  and 
financial  arrangements  that  are  likely  to  present 
potential  conflicts -of  -  interest  during  your 
initial  service  in  the  position  to  which  you  have 
been  nominated. 

Answer:    As  I  have  no  ongoing  business  relationships  from 
which  I  stand  to  profit,  I  do  not  expect  to  have 
conflicts  of  interest.   I  would,  of  course,  recuse 
myself  from  litigation  involving  the  State  of 
Alabama  Employee  Deferred  Compensation  Plan. 

Currently,  as  one  of  two  circuit  judges  for 
Colbert  County,  I  do  not  hear  cases,  and  have 
recused  myself,  from  all  cases  in  which  my  husband, 
who  practices  in  this  county,  is  an  attorney.   For 
cases  in  which  he  has  previously  represented  or 
sued  one  of  the  parties,  I  also  recuse  myself. 
While  other  conflicts  of  interest  have  arisen 
v;ithir.  the  past  fAcnty  years  I  have  served  on  the 
judiciary  for  Colbert  County,  I  have  resolved 
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these  by  adherence  to  the  Canons  of  Judicial 
Ethics  and  will  continue  to  do  so. 

Question  3:   Do  you  have  any  plans,  commitments,  or  agreements 
to  pursue  outside  employment,  with  or  without 
compensation,  during  your  service  with  the  court? 
If  so,  explain. 

Answer :   No . 

Question  4:    List  sources  and  amounts  of  all  income  received 

during  the  calendar  year  preceding  your  nomination 
and  for  the  current  calendar  year,  including  all 
salaries,  fees,  dividends,  interest,  gift,  rents, 
royalties,  patents,  honoraria,  and  other  items 
exceeding  $500  or  more  (If  you  prefer  to  do  so, 
copies  of  the  financial  disclosure  report, 
required  by  the  Ethics  in  Government  Act  of  1978, 
may  be  substituted  here) . 

Answer:    See  attached  Financial  Disclosure  Form. ' 

Question  5:    Please  complete  the  attached  financial  net  worth 
statement  in  detail.   (Add  schedules  as  called 
for)  . 

Answer:   See  attached  Financial  Net  Worth  Statement. 

Question   6:    Have  you  ever  held  a  position  or  played  a  role  in 
a  political  campaign?   If  so,  please  identify  the 
particulars  of  the  campaign,  including  the 
candidate,  dates  of  the  campaign,  your  title  and 
responsibilities . 

Answer:    I  have  been  a  candidate  for  judicial  office  four 
consecutive  times.   I  was  elected  (as  the  first 
woman  circuit  judge  in  the  State  of  Alabama)  in 
1978  and  took  office  as  circuit  judge  for  the  31st 
Judicial  Circuit  January  16,  1979.   The  term  is  a 
six  (6)  year  term. 

I  was  re-elected  in  1984  to  the  same  position  for 
a  second  six  (6)  year  term. 

I  was  re-elected  in  1990  to  the  same  position  for 
a  third  six  (6)  year  term. 

I  was  re-elected  in  1996  for  a  fourth  six  (6)  year 
term  to  the  same  office. 
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My  husband  ran  unsuccessfully  for  Mayor  of  the 
City  of  Tuscumbia,  Alabama,  in  July  and  August 
1996.   It  is  a  non-partisan  election  and  I  helped 
him  during  his  campaign  in  my  off -hours. 
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Rgvori  iUauirtd  by  thf  Ethics 

FINANCIAL  DISCLOSURE   REPORT            /^m^lc/im^ut  lUc. 
FOR  CALENDAR  YEAR  1997  (jV.scAfpi.  loi-jiji    

I    I.  tmn  Rcponllf  fLajl  lunr./Irrr.  au^Jl  fdaol)                 I    2.  Court  or  Orjuintiol                                                        I   VbnicufUciMin                 |    ■ 
i                                                                                 I    United   States  District  Court   for   '  ' 

;          Johnson,    Inge  P.                                     i    the   Northern  District   of  Alabama  f  September  2,  1998 
I ^ . X ' 

I    4.  Tide         Mrr/cfciW>rffrjiiiiiiM»«cnvciv«m<ir»««ul.         ».        Ktfvfri^t  (diwk  >|>|>t  aplU*  Itp«)        I    (.  R<|»rfi>c  rtr<>J 

maiislrau  judp:  I'idiaia  full- ^  pcn-limt)  n-,,no  ,  iinm^ 

'  /         r-        /  I  ^Noiainidoo.  D«c_8-31-^        January    1,    1997    to 

I     District   Judge  Nominee  j  _^.^     _  Am,ul    _F».J      j  August   31 .    1998 

7   Oanbtn  or  OfKcf  friirw  i    !■       On  af  kuli  or  the  ImTvi  wmUoo  caauiBc4  w  ebb  Rcporl  ud 

•0)  mo^iCttllaoi  pcrtuaiu  (tcmo.  it  b,  la  wi  opmun,  • 

Colbert   County  Courthouse  i  li  cooi[ii«»«  witt  ipplicjbU  bwi lod  itjolMoai.  | 

201  N.  Main  Street 

Tuscumbia.  AL   35674 '  "^"'■tOggr,  D.i. 


IMPORTAST  NOTES:  The  imtrucilons  accompanying  this  farm  nmsl  befoClowed.  Ccmpleie  all  para, 
checking  the  NCNE  box  for  each  part  where  you  have  no  rsportable  tr^armanon.  Sign  on  last  page. 


I.  POSITIONS.  (Reporting  iniivulud  only:  see  pp.  9-13  oflnitniciioru.) 

POSITION'  NAME    CF   0RC-AN-T7ATI0N/EOTITY 

i         I       NONE  (No  rtportable  posirionj ) 

Secretary  Helen  Keller  Property  Board 


Alabama  Law  School  Foundation 
Board  of  Directors  University  of  Alabama 


First  Vice-President Alabama  Circuit  Judges  Association 

n.   AGRF.F.MF.NTS.  nUfornnsinavidualon}v:  ^m  90  l^'U  afltun-daion^.} 

D&IE  ?A?TTES    t-Nt)   T-=.yg 

I  I       NONE  (No  rtponitlc  acntcirjia.) 

1 

Judicial   Retirement   Fund,    Retirement   Systems   of   Alabama,    75%   of    the    salary   of   an  active 


circuit  judge   at   any   time. 


m.  NON-INVESTMENT  INCOME.  (Sipemrt  a^Mamlcndtpaai  aiepp  l'-2'  o/haniaiau.} 

EAIE  SCURCF    ftMD    TYP.  C.-QSg    INCOT.^ 

Oroun,  aotspoux'i) 

I  I       .NONE  (No  rtpcruile  non-in^«scscn  ineonK.) 

\ 

1996        State  of  Alabama  (salary)  $78,800 


1995        Colbert  County,  Alabama  (salary)  j  18,125 


1997        State  of  Alabama  (salary)  j 78,636 


1997        Colbert  County,  Alabama  (salary)  18,125 


'   1998        State  of  Alabama  (salary)  ^  52,200 

1998        Colbert  County.  Alabama  (salary) $12,083 

6.   Husband's  employer:   William  Tipton  Johnson,  Jr. 
self.  Attorney  at  Law 
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Johnson,    Inge   P. 


P«»erjup«R 

9-2-98 


IV.  REIMBURSEMENTS  -iiusponitNn.kiit|li«lcoil.Bniniiia»il 

SOURCE  nyfiCRiPTTON 


P 


NONI  (Ne  met  itpciabtc  iciatui juuuiu.)      EXEMPT 


V.   GIFTS.  (liteiyJu  ikom  K  fpcuM  vid  Jtf%iidiu  atlrtK  urn  Dm  fvtmhtncaii '(S)' aid '(DC)' lo  iKOtaii  efii  nar.*a 

CQURCE  DESCRIPTTCN 

EXEMPT 


NOP<K  (Kofuchnporabie  gifts.) 


VMT.-? 


VL   LlABiI.jTI£S<  (VKhtdathcMo/ipcuM^tJdtptftdeMckiId^n.lnAecu.)tft:triappltc3tkp«'SOmrtipaHMbUfor 
ItabUiiy  by  Ul*lf  Okl  p^wnsHtUCai  '(3,  'fie  mpcruu  UubUU^  ^th»  ^^mu;  '(J)  */orJw^nt  itsMUy  a/^tpmtiw^ 

cnPDiTOR  nr.c^TPTTnw 


p 


hOKt  (No  fcpoiuMa  lliMHia ) 
Colonial  Bank   (S) 


Colonial  Bank   (S) 


Mortgage   on  Office   Building 


VA!T7F    CODE* 


Unsecured  Business  Loan 


^~  ■.,'.■■■       <XMO.ooi-si.ooo,o<»  ->     ri-ii.ooi.ooi-jj.ooojoft-—  ,,..'•;     .      ■  ■  ■  ?>Sifioo.M-s:!js«)ffX  ;     .  ■s',' !.--■.;,] 

-"   '  '         1  .  >>t:i.0M.0Ul-tM.00(moO     r4-»0.0O0.001«ai<ire      '     ,    ■ 
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FINAiNCIAL  DISCLOSURE  REPORT 


oTPwiM  Krpcnukg 
Johnson,    Inge   P. 


Duf  oflUpon 

9-2-98 


Vn.  Pagel  INVESTMENTS  and  TRUSTS -income,  value,  transactions  (i«:(-A. <*««!<./ 

^uw  and  itptndMmi  ehitdrtn.  Stt  pp  3^54  ^hubnetio^.) 


hdicau-  whvr  e^^kablt.  ow%*t  o/Ute-aiut  by 
-ysmg  tfm  portrtiMttcal  '(J)" for  Joiru  owntrship  a 
•.frfkmitr  inetvitiiiai  ana  voio*.  '(Sf'/tir  uptvaa 

■  owirnAipAj'jpoiiic  '(DQ''Jdr  ffvTKnh^fy 
Ideptodemavui  '■  ,i'"" 


rtponiay  pcnod    |    tc;ioTting  period 

1)  I  -a; 


Ttmsactioss  ti\irjt%  repoicnt  period- 


,  Cadet       icotoi 
<A-H)  I      ht.) 


V«lu<    t    Ml"<<n<< 

;  c<xu    Cuici 
o-p> ;  (Q-w). 


-,,  (rf.,   • 


If  act  czcxpt  from  dodosua 


Cut       Valic  :    Gail 

,       iMonih-    Co<ki   ICockl 

iticrapdon)  ;  D:>  ^    (J-Pj   ■'lA.-Hl 


•  (5)  -  '' 
Tdmiryof 


'llntergrahp  Corp.  common 
I (S)  IRA 


|2 Rental  Property  (Farm)  (J) 
I  Tuscumbia,  AL 


'jRental  Property  (Of f  ice)  (J 
Tuscumbia,  AL 


4 Rental  Property  (Building) 
Tu5;cunbla.  AT,     (J) 


Rent 


M 


Is  Rental  Property    (Lot)  (J) 


None     I     K 


jPEBSCO   * 
Montgomery,    AL 


'Public   Employees   Benefit  Service  ICorpcjration 
Investments  under   thl^  pla^i  Incltjde  N^tionvile  Life   FLze 


Annul 


Nationwide  Life  Variable 

ITT  Life  Insurance  Colnpanyl  Term  tife 


iable  Annuity  J 
uompany,  Term  L: 


AmScuth  Ba  iE  MA  Ambo'ut'i  Saviigs  Account,         | 
or  ComnonwealtU  Lif  ;  losu rancd  Unlversallfe 


III  PEBSCO  *  (Same  as  above)   E 
'   Montgomery,  al I   _ 


'^.      (See  VIII) 


lacomi/'OstaDxiw;  A-Jl.MO  ot iea          '  'B-4l.0Ol-E_<0Cr  ' '  '  C'VjnSFM  '  'tVJJOffliSisSM  •   '        •  E^lS.i;ov3j?CJ3S^T^ 

(SteColBLD4;   ..  F-t50,OOI-}100.000     .C-5100.001-S1.000.WO  H:-il  OM.OOl-ai.OW.DOO  H>!Aoi«lli«ng,ai)0,COO  ''-;  ■          -  -,-,  ;.:■    .i,..i 

Value  Co<fc3-.            Mi;,000or  leu        '.     (.-s:3,oo;-i;u.uiAj  \.-4.-u.ooi-lioo,6oi)  ii-uoGooifc.'iioo — '- — '                       .    •  . : 

(Set  Col  CI,  D3 1       N-K^O.OOl-JSOO.OOO      O-SSOO.OOl-SI  «W,)00  P I -i  1, OOO  00 1-ji, 000,000  P:-15OMIiXU-J:SO0O0OO                                          'i 

f  3-il5.boO.M  I  -^O.OOO.OOO  P4-Mo.illiiaI50.OOO.0OO                .■■                     ' ■.      .:     ] 

Il'Cot.  (real  tiiiie  only  ■  S^Sncmtni  TSnSMSiE                  '■                                  I 
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FINANCIAL  DISCXOSURE  REPORT  |        Johnson,    Inge   p. 


VnL  ADDITIONAL  INFORMATION  OR  EXPLANATIONS  (!»)»"♦•  l«»»t»fR*?ort) 

Explanation  of  VII   H- 

Public  Employees  Benefit  Services  Corporation  of  Alabama  (PEBSCO) 
503  Coliseum  Boulevard,  Ste.  D 
Montgomery,  Alabama  36109-1218 

On  February  18,  1998  I  withdrew  $16,520.00  from  this  account.  There  remains  a 
balance  of  $36,430.00.  This  Is  my  State  Employee's  Deferred  Compensation  Plan. 


DC  CERTIFICATION. 

In  compliant*  wiih  rtw  pirrvisiniw  of  28  L'.S.C.  {  455  and  of  Advisory  Ooinion  No.  57  of  the  Advuoiy  Comitiiue  on  Judicial  Activities, 
and  tc  du  best  of  my  kDowledgt  ailer  reascoable  inquiry,  I  did  not  perfbm  my  adjudicatary  fiinction  in  my  Ungaion  during  tbe  paiod  covertd 
by  diit  report  B  which  I,  my  tpoutr,  or  my  minor  nt  dcpeadem  dnldtcn  had  a  Qnaocial  inierest,  ais  defined  ic  Cuoo  3C(3XcX  ic  the  cuicome 
ofsuchlitjgar.oa. 

I  certify  that  all  mfonaaiion  given  above  (iochiding  infonnacon  peminiog  to  my  spouse  ud  minor  or  dependem  cfaiitLren,  if  any)  is 
avcuiate,  tnie,  and  complete  to  the  b«:t  of  my  knowltdgt  aod  belief,  atiH  rhjir  my  fnformanoo  not  reported  was  withheld  because  it  met 
applicable  statutory  provuiocs  potnitiing  ooo-disclosure. 

I  ftirtber  cerni^  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  cf  giAs  >¥hich  have  been  reported  ire  in 
COmpUancc  Mdih  ibc  |nu<iiioiu  of  5  US  C.  tpp.  4,  {  SOI  ci.  soq,,  5  U.5.C.  {  7}53  and  Judicial  Cmtfrrmee.  retulaiisns 

NOTE:  ANY  INUl  V  lUUAJ,  »1Kl  KXOWTNGLY  .\ND  WUFULLY  FALSITTCS  OR  FAILS  TO  FILE  THIS  RIPORT  MAY  BE 
SUBJECT  TO  CrviL  AND  OUUCNAL  SANCTIONS  (5  U.S.C.  App  4,  {  104.) 


f  FB  TKr,  INSTRUCTIONS. 

I  -    "  ■.'  ! 

'MaU  sifoed  orisixul  and  3  additioiul  copiu'io;  Commitxee  otl  Ftna&cial  Dl3clo&u.'V 

Admioisraive  Ofiiee  of  the 
I'rjirJ  S.3i:^'  Coins 

Suite  2-301 
'  Or»rnliimbtB  Circle.  NX., 

Wisbingtoa. DC.  2054d 
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FINANCIAL  STATEMENT 
NET  WORTH 


Provide  a  complete,  current  financial  net  worth  Btatement 
which  itemizes  in  detail  all  assets  (includinij  bank  accounts, 
real  estate,  securities.  Crusts,  investments,  and  other  financial 
holdings)  all  liabilities  (including  debts,  mortgages,  loans,  and 
other  financial  obligations)  of  yourself,  your  spouse,  and  other 
immediate  members  of  your  household. 


ASSETS 


6. 
7. 
8. 
9. 

10. 


Cash  on  hand  and  in  banks 

U.S.  Government  securities 

-  -  add  schedule 

Listed  securities  --  add 

schedule 

Unlisted  securities  --  add  schedule 

Accounts  and  notes  receivable 

Due  from  relatives 

Due  from  others 
Real  estate  owned  -  -  add  schedule 
Real  estate  mortgages  receivable 
Autos  and  other  personal  property 
Cash  value  •-  life  insurance 
Other  assets  --  itemize: 

Retirement  Account 

PEBSCO  Account 
Total  Assets 


LIABILITIES 

1.  Notes  payable  to  bank  --  secured 

2 .  Notes  payable  to  bank  -  -  unsecured 

3.  Notes  payable  to  relatives 

4.  Accounts  and  bills  due 

5.  Unpaid  income  taxes 

6.  Other  unpaid  tax  and  interest 

7.  Real  estate  mortgages  payable 
-  -  add  schedule 

8.  Secured  auto  loan 

9.  Other  debts  --  itemize: 

visa  &  Mastercard 
Total  Liabilities 

Net  Worth 

Total  liabilities  and  net  worth 


$  8.000.00 
none 

none 

none 
none 
none 
none 

$995,000.00 
none 

1125,000.00 
none 

$100,000.00 

t  36.000.00 

$1,264,000.00 


none 
$  14,700.00 

none 
$   4,500.00 

none 

none 
$210,000.00 

$  18,300.00 

i  13.000.00 
$260,500.00 

$1,003,500.00 

$1,264,000.00 
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Real  Estate  value 

1.  Home  $250,000.00 
Tuscumbia,  Alabama  35C74 

2.  Rental  Buildings  $100,000  00 
E.  5th  Street 

Tuscumbia.  Alabama  35674 

3.  Rental  Buildings  $130,000.00 
6.  Main  Street 

Tuscumbia,  Alabama  35674 

4.  Vacant  Lot  |  25.000.00 
East  North  Commons 

Tuscumbia,  Alabama  35674 

5.  60%  fractional  share  of  1490,000.00 
farm  property 

North  East  Commons 
Tuscumbia,  Alabama  35674 


MAL  ESTATE  MORTaAO«a  BffH«Ptn,p 

1.  Mortgage  on  resldonco  1150,000.00 
Bank  Independent 

Tuscumbia,  Alabama  35674 

2.  Mortgage  on  Rental  Buildings  |  60,000  00 
E.  5th  Street 

Tuscumbia,  Alabama  35674 

PTH8K  IHPgaTBDWESS  SCHEPnLE 

1.  Husband's  two  unsecured  loans  |  4.500.00 
First  Metro  BanX  |  200.00 
Tuscumbia,  Alabama  35674 

2.  Husband's  unsecured  loan  $  10,000.00 
Colonial  Bank 

Tuscumbia,  Alabama  35674 

3.  Visa  and  Mastercard  |  13.000. 00 

4.  Car  loan  I  18.300.00 
Bank  Independent 

Tuscumbia.  Alabama  35674 


III.   GENERAL  (PUBLIC) 

Question  1:   An  ethical  consideration  under  Canon  2  of  the 

American  Bar  Association's  Code  of  Professional 
Responsibility  calls  for  "every  lawyer,  regardless 
of  professional  prominence  or  professional 
workload,  to  find  some  time  to  participate  in 
serving  the  disadvantaged."  Describe  what  you  have 
done  to  fulfill  these  responsibilities,  listing 
specific  instances  and  the  cimount  of  time  devoted 
to  each. 

Answer:    I  am  chairman  of  a  Community  Drug  Task  Force  (1995 
to  present) ,  which  is  a  volunteer  effort  to 
research  prevention  of  drug  use  in  children  and 
young  adults.   This  task  force  is  comprised  of 
members  of  the  community  who  volunteer  their  time 
and  energy  to  address  prevention  of  drug  use. 

I  am  a  member  of  the  First  Presbyterian  Church  in 
Tuscumbia.   Through  my  Sunday  School  class,  I  have 
been  able  to  assist  children  and  adults  who  do  not 
qualify  for  any  social  services  with  their 
medical,  pharmaceutical,  and  dental  needs.   We 
have  enabled  children  to  have  braces,  and  assisted 
a  woman  with  her  own  medical  bills  when  she  was 
caring  for  a  family  member  to  the  exclusion  of 
being  able  to  work  for  an  income.   We  have 
assisted  the  Cerebral  Palsy  Center,  the  Caring 
Center,  and  others  in  need. 

I  was  a  member  of  the  Muscle  Shoals  District 
Service  League  in  1974.   As  such  I  did  volunteer 
work  at  Children's  Rehabilitation  Services,  1450 
E.  Avalon  Avenue,  Muscle  Shoals,  Alabama.   As 
such,  I  also  did  volunteer  work  in  the  public 
school  system  for  the  City  of  Tuscumbia. 

I  volunteered  at  the  Legal  Aid  Clinic  in 
Copenhagen,  Denmark,  while  in  law  school  at  the 
University  of  Copenhagen. 

Question  2:   The  American  Bar  Association's  Commentary  to  its 
Code  of  Judicial  Conduct  states  that  it  is 
inappropriate  for  a  judge  to  hold  membership  in 
any  organization  that  invidiously  discriminates  on 
the  basis  of  race,  sex  or  religion.   Do  you 
currently  belong,  or  have  you  belonged,  to  any 
organization  which  discriminates  --  through  either 
formal  membership  requirements  or  the  practical 
implementation  of  ir.jiTibei  -hip  policies?   If  so, 
list  dates  with  membership.   What  have  you  done  to 
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try  to  change  these  policies? 

Answer:    I  have  never  belonged  to  any  organization  that 
allowed  discrimination  in  any  form. 

Question  3:    Is  there  a  selection  commission  in  your 
jurisdiction  to  recommend  candidates  for 
nomination  to  the  federal  courts?   If  so,  did  it 
recommend  your  nomination?   Please  describe  your 
experience  in  the  entire  judicial  selection 
process,  from  beginning  to  end  (including  the 
circximstances  which  led  to  your  nomination  and 
interviews  in  which  you  participated. 

Answer:    I  interviewed  in  February  of  1997  with  the  Alabama 
Patronage  Committee  which  was  composed  of  both 
attorneys  and  lay  people.   I  was  one  of  several 
individuals  recommended  to  the  President  for 
nomination  to  the  federal  courts. 

I  was  endorsed  as  a  qualified  nominee  by  the 
Colbert  and  Lauderdale  Bar  Associations  and  the 
Colbert,  Lauderdale  and  Madison  County  Democratic 
Executive  Committees.   I  received  support  for  the 
nomination  from  many  attorneys  and  lay  people  who 
have  written  the  President,  Senator  Richard 
Shelby,  Senator  Jeff  Sessions,  Congressman  Bud 
Cramer  and  Congressman  Earl  Milliard. 

In  August,  1997,  I  completed  a  Judicial  Candidate 
Data  Questionnaire  at  the  request  of  the  White 
House  Counsel's  Office. 

On  June  18,  1998  I  was  contacted  by  the  White 
House  and  was  provided  with  numerous  additional 
questionnaires  to  complete.   I  was  also  contacted 
by  attorneys  for  the  Department  of  Justice 
regarding  my  completion  of  these  forms. 

On  June  29,  1998  I  was  interviewed  at  the 
Department  of  Justice  by  attorneys  from  the 
Department  of  Justice  and  the  white  House 
Counsel's  Office. 

I  was  also  interviewed  by  a  representative  of  the 
American  Bar  Association  Standing  Committee  on 
Federal  Judiciary. 

During  the  month  of  July  I  was  also  interviewed  by 
F.B.I,  agents. 
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Question  4:   Has  anyone  involved  in  the  process  of  selecting 
you  as  a  judicial  nominee  discussed  with  you  any 
specific  case,  legal  issue  or  question  in  a  manner 
that  could  reasonably  be  interpreted  as  asking  how 
you  would  rule  on  such  case,  issue,  or  question? 
If  so,  please  explain  fully. 


Answer: 


No. 


Question  5:   Please  discuss  your  views  on  the  following 
criticism  involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the 
Federal  government,  and  within  society  generally, 
has  become  the  subject  of  increasing  controversy 
in  recent  years.   It  has  become  the  target  of  both 
popular  and  academic  criticism  that  alleges  that 
the  judicial  branch  has  usurped  many  of  the 
prerogatives  of  other  branched  and  levels  of 
government . 

Some  of  the  characteristics  of  this  "judicial 
activism"  have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem- 
solution  rather  than  grievance- resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the 
individual  plaintiff  as  a  vehicle  for  the 
imposition  of  far-reaching  orders  extending 
to  broad  classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad, 
affirmative  duties  upon  governments  and 
society; 

d.  A  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  standing 
and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself 
upon  other  institutions  in  the  manner  of  an 
administrator  with  continuing  oversight 
responsibilities . 

Answer:    Federal  judges,  and  all  other  levels  of  the 

judiciary,  must  adhere  to  the  doctrine  of  stare 
decisis.   A  trial  judge  must  follow  the  law  and 
apply  it,  relying  heavily  on  precedent  in  entering 
rulings,  regardless  of  personal  beliefs  on  any 
particular  topic. 
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A  judge's  role  is  indeed  limited  to  the  cases  or 
controversies  pending  before  the  court.   Concepts 
of  standing  and  ripeness  must  be  considered  by 
courts  as  judges'  decisions  should  be  limited  to 
the  case  before  them  and  to  a  controversy  in  which 
a  judicial  decision  will  address  the  grievance. 
The  judiciary  is  not  the  place  for  an  individual 
judge  to  advance  his  or  her  own  personal  agenda. 

Federal  courts  have  limitations  on  their 
jurisdiction  so  as  not  to  usurp  powers  left  to  the 
states  or  to  other  branches  of  government.   These 
separations  of  powers  must  be  respected  before  any 
decisions  are  entered  by  a  federal  judge.    In 
sum,  the  court's  role  is  to  enforce  the  law,  not 
create  it. 
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I.  BIOLOGICAL  INFORMATION  (PUBLIC) 

1 .  Full  name  (include  any  former  names  used.) 
ANSWER:      Thomas  John  Whelan. 

2.  Address;  List  Current  place  of  residence  and  office  address(es). 

ANSWER:      Residence:    San  Diego,  CA  Office:     Presiding  Judge 

Superior  Court 
220  West  Broadway 
San  Diego,  C A  92101 

3.  Date  and  place  of  birth. 
ANSWER:      St.  Paul,  Minnesota,  February  2 1 ,  1 940 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).  List  spouse's 
occupation,  employer's  name  and  business  address(es). 

ANSWER:      Married,  Catherine  Ann  Whelan  (nee  Lindseth);  spouse's  occupation  -  Director  of 
Religious  Education;  employer  -  Diocese  of  San  Diego,  c/o  Our  Mother  of 
Confidence  Church,  3131  Governor  Drive,  San  Diego,  California  92122. 

5.  Education:  List  each  college  and  law  school  you  have  attended,  including  dates  of 
attendance,  degrees  received,  and  dates  degrees  were  granted. 

ANSWER:      University  of  San  Diego 

9/57  -  6/61  -  Bachelor  of  Business  Administration  (BBA)  -  1961 
University  of  San  Diego,  School  of  Law 
9/61  -  6/65  ~  Juris  Doctor  (J.D.)-1965 

6.  Employment  Record:  List  (by  year)  all  business  or  professional  corporations, 
companies,  firms,  or  other  enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were  connected  as  an 
officer,  director,  partner,  proprietor,  or  employee  since  graduation  fi-om  college. 

ANSWER:      1 96 1  - 1 965  -  Planner/Estimator,  Engineering  Department 
General  Dynamics  Corporation/Convair  Division 
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San  Diego,  California 
1965-1969  -  Contracts  Administrator,  New  Product 

Development/Customer  Service  Department 

General  Dynamics  Corporation/Convair  Division 

San  Diego,  California 
1969-1989  -  Deputy  District  Attorney,  County  of  San  Diego 
1990-Present  -  Superior  Court  Judge,  State  of  California 

County  of  San  Diego 

Military  Service:  Have  you  had  any  military  service.  If  so,  give  particulars, 
including  the  dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  of 
discharge  received. 


ANSWER:      None. 


Honors  and  Awards:  List  any  scholarships,  fellowships,  honorary  degrees,  and 
honorary  society  memberships  that  you  believe  would  be  of  interest  to  the 
Committee. 


ANSWER:      None. 


Bar  Associations:  List  all  bar  associations,  legal  or  judicial-related  committees  or 
conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles  and  dates 
of  any  offices  which  you  have  held  in  such  groups. 


ANSWER:      Bar  Associations: 


1.  California  State  Bar  Association  (1969-1989) 

2.  San  Diego  County  Bar  Association  ( 1 969- 1 989) 

3.  California  District  Attorneys  Association  ( 1 974- 1 989) 
a.  Member,  Board  of  Directors  (1975-1977) 

4.  San  Diego  County  Deputy  District  Attorneys  Association  (1969-1989) 

a.  President  (1972-1973) 

b.  Member,  Board  of  Directors  ( 1 979- 1 98 1 ) 

Legal  Committees.  California  State  Bar  Association: 

1 .  Member,  Judicial  Nominee  Evaluation  Committee  ( 1 975) 

2.  Member,  Criminal  Law  and  Procedure  Committee  (1977) 

3.  Member,  Committee  on  the  Courts  ( 1 982- 1 983) 


Page  2 


309 


4.  Member,  Disciplinary  Board  (1978)  (I  was  a  disciplinary  Referee,  Pro- 
Tern  1975-1977).  In  1979  a  new  disciplinary  system  was  adopted,  the 
State  Bar  Court. 

5.  Appointed  Supervising  Referee,  District  9,  State  Bar  Court  (1979, 
reappointed  yearly  through  1 987) 

6.  Member,  Review  Department,  State  Bar  Court  (1988-1 989)  (I  was  one  of 
12  attorney  members.  The  Review  Department  made  final 
recommendations  on  admission  and  discipline  matters  to  the  California 
Supreme  Court.) 

Legal  Committees/Conferences  -  San  Diego  County  Bar  Association: 

1 .  Vice-Chair,  Criminal  Law  Committee  (1981) 

2.  Member,  Voir  Dire  Committee  (1989) 

3 .  Faculty,  Inn  of  Court  Program  ( 1 978- 1 979) 

4.  Delegate,  State  Bar  Conference  (1982-83  and  1987) 

Judicial  Committees.  Judicial  Council  of  California 

1 .  Member,  Criminal  Law  Advisory  Committee  ( 1 995-97) 

2.  Member,  Presiding  Judge  Advisory  Committee  (1998) 

3 .  Member,  Task  Force  on  Jury  Instructions  ( 1 997- 1 998) 

Judicial  Committees/Conferences.  Center  for  Judicial  Education  and  Research  fCJER) 

1 .  Member,  Planning  Committee,  Sexual  Harassment  Awareness  and 
Prevention  Project  (1996-98) 

2.  Member,  Planning  Committee,  Criminal  Law  &  Procedure  Institute  (1998) 

3.  Instructor,  Three  Strikes  Task  Force,  Retired  Judges  Institute  (1 996) 

4.  Instructor,  Criminal  Laws  &  Procedure  Institute  (1 997) 

5.  Speaker,  California  Judicial/Administrative  Conference  (1997) 

1 0.        Other  Memberships:  List  all  organizations  to  which  you  belong  that  are  active  in 
lobbying  before  public  bodies.  Please  list  all  other  organizations  to  which  you  belong. 

ANSWER:      Organization  active  in  lobbying: 

A.      California  Judges  Association 
Other  Organizations: 
A.      William  B.  Enright  Irm  of  Court. 
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1 1 .  Court  Admission:  List  all  courts  in  which  you  have  been  admitted  to  practice, 
with  dates  of  admission  and  lapses  if  any  such  memberships  lapsed.  Please 
explain  the  reason  for  any  lapse  in  membership.  Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to  practice. 

ANSWER:  All  California  State  Courts,  1-9-69;  U.S.  District  Court,  Southern  District  of 
California,  1-9-69;  United  States  Supreme  Court,  1 1-5-73 

1 2.  Published  Writings:  List  the  titles,  publishers,  and  dates  of  books, 
articles,  reports,  or  other  published  material  you  have  written  or 
edited.  Please  supply  one  copy  of  all  published  material  not  readily 
available  to  the  Committee.  Also,  please  supply  a  copy  of  all 
speeches  by  you  on  issues  involving  constitutional  law  or  legal 
policy.  If  there  were  press  reports  about  the  speech,  and  they  are 
readily  available  to  you,  please  supply  them. 

ANSWER:      San  Diego  Law  Review,  1 965  -  Wrote  article  entitled  "Negligence  -  Stolen 
Vehicles"  (Copy  attached) 

1 3.  Health:  What  is  the  present  state  of  your  health?  List  the  date  of 
your  last  physical  examination. 

ANSWER:      Excellent.  Last  physical  exam  was  April  1998. 

14.  Judicial  Office:  State  (Chronologically)  any  judicial  offices  you 
have  held,  whether  such  position  was  elected  or  appointed,  and  a 
description  of  the  jurisdiction  of  each  such  court. 

ANSWER:      Superior  Court  Judge,  State  of  California,  County  of  San  Diego.  Appointed  by 
Governor  George  Deukmejian  1/17/90  (oath  1/19/90).  Currently  serve  as 
Presiding  Judge.    The  Superior  Court  is  the  highest  trial  court  in  California.  Its 
jurisdiction  is:  Criminal:  all  felonies;  Civil;  all  cases  valued  at  over  $23,000; 
Probate:  exclusive  jurisdiction;  Domestic:  exclusive  jurisdiction;  Juvenile: 
exclusive  jurisdiction. 

15.  Citations:  If  you  are  or  have  been  a  judge,  provide:  (1)  citations  for 
the  ten  most  significant  opinions  you  have  written;  (2)  a  short 
summary  of  and  citations  for  all  appellate  opinions  where  your 
decisions  were  reversed  or  where  your  judgment  was  affirmed  with 
significant  criticism  of  your  substantive  or  procedural  rulings;  and 
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(3)  citations  for  significant  opinions  on  federal  or  state 
constitutional  issues,  together  with  the  citation  to  appellate  court 
rulings  on  such  opinions.  If  any  of  the  opinions  listed  were  not 
officially  reported,  please  provide  copies  of  the  opinions. 

ANSWER: 

1 .         As  a  trial  court  judge,  I  am  not  called  upon  to  write  opinions.  The 
record  on  appeal  consists  of  the  briefs  filed  by  counsel  and  the 
Reporter's  Transcript  of  my  rulings  and/or  the  trial  transcripts.  The 
following  are  ten  significant  matters  I  have  presided  over: 

(1)  People  V.  Elizabeth  "Bettv"  Broderick  Case  No.  CRl  12048 

Jury  trial,  9/19/91 .  Guilty  two  counts  murder.  Affirmed  on  appeal, 
6/8/94,  Court  of  Appeal,  Fourth  Appellate  District,  Case  No. 
D016539.  (NOTE:  I  also  presided  over  the  first  trial  which 
resulted  in  a  hung  jury  in  November  1990.)  Petition  for  review 
denied  by  California  Supreme  Court  9/94. 

SIGNIFICANCE:  High  profile  double  homicide  case.  This  was 
the  first  San  Diego  trial  telecast  live  daily.  Also,  CBS-TV  made 
two  movies  based  on  the  trial. 

FACTS:  Shortly  before  dawn,  the  defendant  entered  the  home  of 
her  former  husband.  She  went  to  the  bedroom  where  he  and  his 
new  wife  were  asleep  and  shot  them  both  to  death.  Her  former 
husband  was  a  prominent  local  attorney  who  left  the  defendant  for 
a  younger  woman. 

PROSECUTOR:  DEFENSE: 

Kerry  Wells  jack  Earley,  Esq. 

Deputy  District  Attorney  1 91 00  Von  Karman  Ave.,  Ste.  950 

P.O.  Box  X- 1 0 1 1  Irvine,  California  926 1 2 

San  Diego,  CA  92101-3825  (714)  476-8900 

(619)575-8605 
(2)        People  V.  Kerry  Lvn  Dalton.  Case  No.  CR135002 

Jury  trial,  1/23/95.  Guilty  1"  degree  murder,  special 
circumstances-true,  death  sentence.  Automatic  appeal  pending 
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before  California  Supreme  Court. 

SIGNIFICANCE:  "Missing  body"  homicide.  Defendant  was  first 
female  in  San  Diego  to  receive  a  death  sentence. 

FACTS:  Case  involved  homicide  investigation  that  began  several 
years  before  an  arrest  was  made.  The  female  victim's  body  has 
never  been  found.  Evidence  established  that  a  contributing  cause  of 
death  was  the  injection  of  battery  acid.  Two  co-defendants  pled 
guilty  to  murder. 

PROSECUTOR:  DEFENSE: 

Jeffrey  Dusek  Alex  Landon,  Esq. 

Deputy  District  Attorney  2442  Fourth  Ave. 

P.O.  Box  X-101 1  San  Diego,  California  92101 

San  Diego,  Califomia92101-3825  (619)  232-6032 

(619)531-3581 

(3)        People  v.  Tracv  Jav  Scott.  Case  No.  CR144056 

Jury  Trial,  5/16/94,  guilty  first  degree  murder.  Affirmed  5/3/95, 
Court  of  Appeal,  Fourth  District,  Case  No.  D021473,  Petition  for 
Review  denied  by  California  Supreme  Court,  August  1995. 

SIGNIFICANCE:  High  profile  homicide.  Manager  of  WalMart 
store  shot  to  death  by  disgruntled  customer  during  Christmas 
season. 

FACTS:  Defendant  was  asked  to  leave  a  WalMart  store.  He  was 
escorted  from  the  store  by  the  store  manager.  While  leaving  the 
parking  lot  in  his  vehicle,  he  shot  and  killed  the  manager.  The 
parking  lot  was  full  of  Christmas  shoppers  (12/3/93)  one  of  whom 
gave  chase  but  lost  the  defendant  who  had  run  three  red  lights  at 
high  speed.  He  was  arrested  four  days  later  after  another  high  speed 
chase. 
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PROSECUTOR: 


DEFENSE: 


Peter  Longanbach 

Deputy  District  Attorney 

P.O.  BoxX-lOU 

San  Diego,  California  92101-3825 

(619)531-3591 


Michael  Berg,  Esq. 

401  West.  A  St.,  Ste.  2100 

San  Diego,  California  92101 

(619)239-2186 


(4) 


People  V.  Joshua  Griffin  and  James  Weaver.  Case  No.  SCD 
106309 


Jury  trial,  9/8/95,  guilty  attempted  murder,  (possession  of  a  sawed- 
off  shotgun  and  shooting  at  an  occupied  vehicle).  Affirmed, 
4/29/97,  Court  of  Appeal,  Fourth  District,  Case  No.  D02429. 
Petition  for  Review  denied  by  California  Supreme  Court  6/97. 

SIGNIFICANCE:  "Road  rage"  shooting  at  strangers  that  ends 
after  high  speed  chase  by  citizen  witness  and  California  Highway 
Patrol. 

FACTS:  Defendants  "taunt"  victims  (who  are  going  to  a  wedding 
reception)  by  slowing  down  in  fast  lane,  changing  lanes  and  cutting 
them  off  They  then  displayed,  loaded  and  shot  at  them  with  a 
shotgun.  Citizen  sees  incident  and  uses  cell  phone  to  notify 
California  Highway  Patrol.  High  speed  chase  on  two  interstates  (I- 
1 5/1-805)  results  in  arrest  of  defendants. 


PROSECUTOR: 


DEFENSE: 


Dana  Greisen 

Deputy  District  Attorney 

P.O.  BoxX-lOU 

San  Diego,  California  92101-3825 

(760)  940-6438 


William  Richardson 

Deputy  Public  Defender 

233  "A"  St.,  4*  Floor 

San  Diego,  CA  92101-4007 

(619)338-4788 

And 

Michael  Meaney,  Esq. 

1901  First  Ave.,  Ste.  400 

San  Diego,  CA  92101-2311 

(619)234-9000 
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(5)  People  V.  Willie  Lee  Miles.  Case  No.  CRl  35952 

Jury  trial,  5/28/96.  Guilty  first  degree  murder,  Special 
Circumstances  -  true,  sentence  of  life  without  possibility  of  parole. 
Affirmed  1/7/98,  Court  of  Appeal,  Fourth  District,  Case  No. 
D026984.  (NOTE:  I  also  presided  over  the  first  trial  in  which  a 
death  verdict  was  sought.  The  jury  hung  and  death  was  not  sought 
on  retrial.) 

SIGNIFICANCE:  Robbery-murder  by  a  parolee  with  a  prior 
murder  conviction. 

FACTS:  Local  gun  store  owner  shot  and  killed  during  a  robbery. 
Defendant's  car  identified  by  a  citizen  as  get-away  vehicle  but 
defendant  not  identified  as  the  driver  or  occupant.  Defendant 
resided  in  Los  Angeles  and  was  on  parole  at  time  of  the  robbery. 
Two  co-defendants  pled  guilty  and  one  testified  that  he  had 
borrowed  the  car  and  that  the  defendant  was  not  present  during  the 
robbery. 

PROSECUTOR:  DEFENSE: 

Jeff  Silver  Albert  Bradley 

Deputy  District  Attorney  Office  of  Alternate  Public  Defender 

P.O.  Box  X-101 1  1 10  West  "C"  St.,  Ste.  1 100 

San  Diego,  CA  92101-3825  San  Diego,  CA  92101 

(760)940-4301  (619)236-2655 

(6)  People  V.  Damien  Young.  Case  No.  CR143079 

Jury  trial,  1 1/14/94,  guilty  2"*  degree  murder,  affirmed,  3/28/96, 
Court  of  Appeal,  Fourth  Appellate  District,  Case  No.  D022733. 
Petition  for  Review  denied  by  California  Supreme  Court  6/%. 

SIGNIFICANCE;  Defendant,  a  Los  Angeles  resident,  critically  ill 
with  AIDS,  murdered  his  former  partner  and  ''dumped"  the  body  in 
San  Diego. 

FACTS:  Body  of  male  with  ankles  bound  by  shackles  found  on 
side  of  Interstate  5.  Evidence  established  that  he  had  ended  a 
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homosexual  relationship  with  the  defendant  by  moving  in  with  his 
girlfriend.  The  cause  of  death  was  manual  strangulation. 

PROSECUTOR:  DEFENSE: 

Glenn  McAllister  Geraldine  Russell,  Esq. 

Deputy  District  Attorney  5965  Severin  Drive,  Ste.  1 16 

P.O.  BoxX-1011  La  Mesa,  CA  91942 

San  Diego,  CA  92101-3825  (619)  589-5444 
(619)441-4239 

(7)  People  V.  Michael  Potenziani.  Case  No.  SCD  1 0 1 949 

Jury  trial,  12/5/94,  guilty  1"  degree  murder,  affirmed  4/10.96, 
Court  of  Appeal,  Fourth  Appellate  District,  Case  No.  D022914. 
Petition  for  Review  denied  by  California  Supreme  Court  6/96. 

SIGNIFICANCE:  Son  convicted  of  murdering  his  mother.  Her 
cause  of  death  was  disputed  by  medical  experts. 

FACTS:  Defendant  reports  his  mother  missing.  Her  body  was  later 
found  buried  in  the  desert.  The  body  was  too  decomposed  to 
establish  a  precise  cause  of  death.  Defense  contended  death  was  by 
natural  causes.  Medical  examiner  could  only  say  death  not  from  a 
natural  cause. 

PROSECUTOR:  DEFENSE: 

John  Williams  Tamela  Matsumoto 

Deputy  District  Attorney  Office  of  Alternate  Public  Defender 

P.O.  BoxX-1011  1 10  West  "C"  St.,  Ste.  1100 

San  Diego,  C  A  92 1 0 1  -3  825  San  Diego,  C A  92 1 0 1 

(619)694-4265  (619)236-2523 

(8)  People  V.  Caesar  Lopez.  Case  No.  CRl 35692 

Jury  trial,  7/1/93,  guilty  possession  of  cocaine  for  sale  and  true 
finding  that  possessed  over  100  pounds.  (1 1351/1 1370.4a  Health 
&  Safety  Code.)  Affirmed  3/3/95,  Court  of  Appeal,  Fourth 
Appellate  District,  Case  No.  DO  19784.  Petition  for  Review  denied 
by  California  Supreme  Court,  6/95. 
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SIGNIFICANCE:  Defendant  possessed  over  three  million  dollars 
of  cocaine. 

FACTS:  Multi-agency  investigation  ends  when  an  informant 
makes  a  controlled  buy  of  cocaine  ($5,000).  Subsequent  search  of 
defendant's  garage  reveals  192.5  pounds  of  cocaine  seized  from 
various  locations  including  door  and  tailgate  of  Ford  Bronco. 
(Uncut  street  value  was  estimated  at:  3080  ounces  @  $1,000  per 
ounce,  totaling  $3,080,000). 

PROSECUTOR:  DEFENSE: 

David  Latucca  Michael  McCabe,  Esq. 

Deputy  District  Attorney  1 08  Ivy  Street 

P.O.  Box  X-1  Oil  San  Diego,  CA  92101 

San  Diego,  CA  92101-3825  (619)  231-1 181 
(619)531-2818 

(9)        People  V.  Chhouv  Chhoun.  Case  No.  CR143434 

Jury  trial,  2/23/94,  guilty  of  attempted  premeditated  murder  (life 
with  possibility  of  parole).  Affirmed,  7/6/95,  Court  of  Apj)eal, 
Fourth  Appellate  District,  Case  No.  D020933. 

SIGNIFICANCE:  Asian  gang  "territorial"  dispute  leads  to 
daylight  shooting. 

FACTS:  Attempted  assassination  of  rival  Asian  gang  member. 
Defendant  (AKA  "Trigger")  was  leader  of  "50"  gang.  Victim  was 
member  of  "47"  gang.  Defendant  and  his  friends  chase  victim's 
car  through  residential  neighborhood,  shoot  and  miss. 

PROSECUTOR:  DEFENSE: 

Al  Williams  Hank  K.  Howlett,  Esq. 

Deputy  District  Attorney  600  "B"  St.,  Ste.  1950 

P.O.  Box  X- 1 0 1 1  San  Diego,  C A  92 1 0 1 

San  Diego,  CA  92101-3825  (619)  230-8464 
(619)531-4069 
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( 1 0)      People  V.  Johnny  Rav  Neal.  Case  No.  SCD  1 08327 

Jury  trial,  4/24/95,  guilty  possession  of  sawed-off  shotgun  and 
felon  with  a  firearm.  Affirmed  7/15/96,  Court  of  Appeal,  Fourth 
Appellate  District,  Ca.se  No.  D02375. 

SIGNIFICANCE:  In  March  1995, 1  was  one  of  three  judges 
assigned  to  handle  Three  Strike  cases  in  which  the  defendant  faced 
a  sentence  of  25  years  to  life  or  greater.  I  presided  over 
approximately  25-30,  Three  Strike  trials  that  year.  This  was  one  of 
them. 

FACTS:  Defendant,  on  parole  for  robbery,  is  a  passenger  in  a 
vehicle  during  a  traffic  stop  for  no  rear  license  plate.  Loaded 
sawed-off  shotgun  under  his  seat  and  extra  ammunition  in  his 
pocket. 

PROSECUTOR:  DEFENSE: 

Michael  Rimning,  Jr.  Daniel  Mangarin,  Esq. 

Deputy  District  Attorney  Alternate  Public  Defender 

P.O.  BoxX-1011  110West"C"St.,  Ste.  1100 

San  Diego,  C A  92 1 0 1  -3  825  San  Diego,  C A  92 1 0 1 

(619)531-3101  (619)236-2520 

2.  To  the  best  of  my  knowledge,  no  trial  I  have  presided  over,  court  or  jury,  has  been 

reversed.  My  only  reversals  have  been  on  pre  or  post  trial  rulings. 

a.  Writs  of  Mandate  have  been  granted  on  two  pre-trial 

rulings  1  made. 

1.  People  V.  Superior  Court  (Broderick")  1991.  231 
CA3  584.  San  Diego  Superior  Court  Case  No. 
CRl  12048 

SUMMARY:  The  people  sought  the  records  of 
mental  health  professionals  who  had  treated  or 
tested  the  defendant.  At  the  defendant's  first  trial, 
some  of  her  experts  had  relied  on  opinions  of  those 
professionals.  The  records  in  question  were  held  by 
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professionals  who  had  not  testified. 

The  people  argued  that  the  psychotherapist  patient- 
privilege  had  been  waived  (I  agreed)  and  that  the 
attorney-client  and  work  product  privileges  were 
inapplicable.  The  defense  moved  to  quash  on  the 
grounds  that  service  of  the  doctors  was  untimely. 

I  quashed  the  subpoenas  on  the  basis  of  the 
California  right  against  self-incrimination  pursuant 
to  In  re  Meisner  (19851  38  Cal.3d  543.  (The  Court 
in  Meisner  followed  a  line  of  cases  that  prohibited 
disclosure  of  information  that  would  tend  to  lighten 
the  prosecution's  burden.  That  line  of  cases,  at  the 
time,  was  under  review  by  the  California  Supreme 
Court.) 

The  Appellate  Court  held  that  while  the  State  right 
against  self-incrimination  affords  greater  protection 
to  a  defendant  than  federal  law,  it  applies  only  to  the 
defendant  or  defense  team,  therefore,  each  record 
subpoenaed  should  be  examined  to  determine 
whether  or  not  it  is  protected. 

2..  Dalton  v.  Superior  Court  (1993)  19  CA4th  1506 

San  Diego  Superior  Court  Case  No.  CRl  35002 

SUMMARY:  Petitioner  was  charged  in  a  homicide 
case  in  which  the  People  sought  the  death  penalty. 
The  people  applied  for  an  order  to  examine, 
conditionally,  a  terminally  ill  witness.  I  granted  the 
order. 

The  issue  was  the  conflict  in  the  applicable  Penal 
Code  section  1335.  That  section  as  originally 
enacted,  clearly  prohibited  the  taking  of  a 
conditional  examination  in  a  case  "where  the 
punishment  may  be  death".  However,  in  1985,  the 
Legislature  enacted  the  current  version  of  section 
1335.  The  former  section  1335  became  subdivision 
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(a),  and  subdivisions  (b)  and  (c)  were  added.  They 
provided  that  when  a  defendant  is  charged  with  a 
serious  felony  as  listed  in  Penal  Code  section 
11 92.7(c),  a  conditional  examination  may  be 
ordered.  Section  1 192.7(c)(7)  includes  any  felony 
punishable  by  death. 

I  resolved  the  conflict  in  favor  of  the  prosecution  on 
the  basis  that  the  latest  statement  of  the  legislature 
permitted  conditional  examinations  in  death  penalty 
cases. 

b.         Over  one  hundred  of  my  cases  have  been  appealed. 
Three  have  been  reversed  and  remanded  for  further 
proceedings.  All  three  opinions  are  unpublished. 
One  case  involved  a  sentencing  issue;  one  was  a 
new  trial  motion  on  a  civil  case  and  another 
involved  review  of  a  municipal  court  case. 

1. People  V.  William  Gregg  -  Superior  Court  No. 
SCD  1 14438,  Court  of  Appeal  No.  D026006 

SUMMARY:  My  ruling  that  a  "foreign"  (non- 
California)  prior  conviction  did  not  qualify  as  a 
second  strike  under  the  Three  Strikes  law  (Penal 
Code  section  1 1 70. 1 2)  was  reversed  when  the 
California  Supreme  Court  decided  the  issue 
contrary  to  my  ruling.  The  People  subsequently 
entered  a  plea  bargain  in  which  the  defendant 
received  a  lesser  sentence  than  I  had  imposed. 

FACTS:  The  defendant  was  charged  with  Grand 
Theft.  He  had  two  "foreign"  prior  convictions. 
There  was  a  split  of  authority  as  to  whether  or  not  a 
"foreign"  prior  qualified  as  a  second  strike  under  the 
electorate's  version  of  the  Three  Strikes  law.  (Penal 
Code  section  1170.12). 

I  held  that  a  foreign  prior  could  only  be  used  as  a 
first  strike.  The  defendant  pled  guilty  and  was 
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sentenced  to  prison  for  six  years  and  fined  $500. 

Subsequently,  in  People  v.  Hazelton.  (1996)  14 
Cal.4th  101,  the  California  Supreme  Court  held  that 
a  "foreign"  prior  qualified  as  a  second  strike.  The 
defendant  was  allowed  to  withdraw  his  plea  and  his 
"foreign"  prior  was  reinstated.  At  the  defendant's 
trial  readiness  conference,  the  People  entered  a  plea 
bargain  in  which  they  agreed  to  strike  the  "foreign" 
prior  in  return  for  the  defendant's  guilty  plea.  The 
defendant  received  a  six  year  sentence  and  a  $200 
fine. 

2.  People  V.  Robert  Richer.  Municipal  Court  Case 
No.  NCI 48237,  Superior  Court  Case  No.  CRN 
27384,  Court  of  Appeal  No.  D017934. 

SUMMARY:  My  ruling  that  the  Municipal  Court 
judge  did  not  abuse  his  discretion  by  refusing  to 
bind  over  the  defendant  on  a  marijuana  charge  was 
reversed  and  remanded.  Upon  reinstatement  of  the 
complaint,  the  People  accepted  a  plea  to  a 
misdemeanor  with  a  grant  of  summary  probation. 

FACTS:  The  complaint  against  the  defendant  was 
dismissed  by  the  magistrate  after  a  preliminary 
hearing.  Two  baggies  of  marijuana  seized  by  the 
police  were  identified  at  the  preliminary  hearing  by 
the  officers  as  the  ones  seized  from  the  defendant. 
The  officers  did  not  mark  the  baggies.  The 
magistrate  found  there  was  insufficient  evidence  to 
connect  the  baggies  to  the  defendant  as  a  "matter  of 
law. " 

The  People  sought  review  in  the  Superior  Court, 
pursuant  to  Penal  Code  section  871.5. 

It  is  not  an  element  of  any  criminal  offense  that 
evidence  seized  be  marked  by  the  officers.  Rather  it 
is  a  factual  issue  as  to  whether  or  not  the  item  seized 
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can  be  connected  to  the  defendant.  I  found  that  in 
dismissing  the  charges  against  the  defendant,  the 
magistrate  had  impliedly  ruled  that  the  officers' 
uncontradicted  testimony  identifying  the  baggies 
lacked  credibility.  That  would  be  a  controlling 
factual  finding  for  which  the  standard  of  review  is 
to  look  for  an  abuse  of  discretion.  The  Court  of 
Appeal  held  that  I  applied  the  wrong  standard  of 
review  because  the  magistrate  had  made  a  legal 
rather  than  factual  determination  that  the  baggies 
were  not  sufficiently  identified  to  be  admissible. 

3.  James  Morgan  v.  County  of  San  Diego,  Superior 
Court  No.  N41951,  Court  of  Appeal  No.  DO  17471 

SUMMARY:  My  ruling  that  jurors'  declarations 
submitted  in  support  of  the  plaintiffs  new  trial 
motion  were  inadmissible,  was  reversed.  The  matter 
was  remanded  for  a  hearing.  The  final  disposition  of 
the  case  was  the  entry  of  judgment  for  the 
defendant. 

FACTS:  Plaintiff  brought  a  new  trial  motion  based 
on  jury  misconduct.  The  jury  had  found  the 
defendant  not  liable  in  a  9-3  verdict.  The  three 
dissenting  jurors  filed  declarations  alleging 
misconduct.  Counter-declarations  were  filed  by 
other  jurors. 

I  held  them  inadmissible  because  they  dealt  with  the 
jurors'  subjective  reasoning  process  during  their 
deliberations.  The  appellate  court  disagreed, 
remanded  the  matter  and  directed  that  a  hearing  be 
held. 

3.         I  have  not  written  an  opinion  on  a  significant  state  or  federal 
constitutional  issue. 
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1 6.  Public  Office:  State  (chronologically)  any  public  offices  you  have 
held,  other  than  judicial  offices,  including  the  terms  of  service  and 
whether  such  positions  were  elected  or  appointed.  State 
(chronologically)  any  unsuccessful  candidacies  for  elective  public 
office. 

ANSWER:     None. 

17.  Legal  Career 

a.  Describe  chronologically  your  law  practice  and 

experience  after  graduation  from  law  school 
including: 

1 .  Whether  you  served  as  clerk  to  a 
judge,  and  if  so,  the  name  of  the 
judge,  the  court,  and  the  dates  of  the 
period  you  were  a  clerk; 

ANSWER:      I  did  not  serve  as  a  clerk  to  a  judge 

2.  Whether  you  practiced  alone,  and  if 
so,  the  addresses  and  dates; 

ANSWER:      I  did  not  practice  alone. 

3.  The  dates,  names  and  addresses  of 
law  firms  or  offices,  companies  or 
governmental  agencies  with  which 
you  have  been  connected,  and  the 
nature  of  your  connection  with  each; 

ANSWER:  1%5-1969 

Contracts  Administrator 

New  Product  Development/Customer  Service  Dept. 

General  Dynamics  Corporation,  Convair  Division 

San  Diego.  California 

(The  Convair  Division  is  closed  and  the  buildings  have 

been  torn  down.) 
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1969-1990 

Deputy  District  Attorney 
County  of  San  Diego,  California 
Office  of  the  District  Attorney 
230  West  Broadway 
San  Diego,  California  92101 


1990-Present 

Superior  Court  Judge 

State  of  California,  County  of  San  Diego 

Courthouse 

220  West  Broadway 

San  Diego,  California  92101 


4.  What  has  been  the  general  character 
of  your  law  practice,  dividing  it  into 
periods  with  dates  if  its  character  has 
changed  over  the  years? 

ANSWER:      1  was  a  prosecutor  primarily  assigned  as  a  trial  attorney.  My  first 
homicide  trial  was  in  October  1971  and  my  last  homicide  trial  was 
in  December  1989.  My  assignments  included:  Chief,  Branch 
Office  Division;  Chief  Municipal  Court  Division;  Superior  Court 
Trial  Team  Leader;  Deputy  in  charge  of  North  County  Branch 
Office;  Deputy  in  charge  of  East  County  Branch  Office  and  an 
assignment  in  the  Consumer  Fraud  Division. 

5.  Describe  your  typical  former  clients, 
and  mention  the  areas,  if  any,  in 
which  you  have  specialized. 


ANSWER:  Citizens  who  were  crime  victims.  I  specialized  in 

criminal  law. 

6.         Did  you  appear  in  court  frequently, 
occasionally,  or  not  at  all/  if  the 
frequency  of  your  appearances  in 
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ANSWER: 


ANSWER: 


ANSWER: 


ANSWER: 


ANSWER: 


ANSWER: 


court  varied,  describe  each  such 
variance,  giving  dates. 


Frequently. 


Zero 

100% 

Zero 
7. 


What  percentage  of  these 
appearances  was  in: 
(a)  federal  court 


state  courts  of  record 


other  courts 


What  percentage  of  your  litigation 

was: 

(a)  civil 


As  attorney  5% 

(b)  criminal 
As  attorney  95% 
8. 


State  the  number  of  cases  in  courts  of 
record  you  tried  to  verdict  or 
judgment  (rather  than  settled), 
indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate 
counsel. 


ANSWER:      I  was  sole  counsel  in  more  than  200  cases. 
9. 


What  percentage  of  these  trials  was: 
(a)  jury 
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ANSWER:      98% 


ANSWER:      2% 


(b)  non-jury 


1 8.       Litigation:  Describe  the  ten  most  significant  litigated  matters 

which  you  personally  handled.  Give  the  citations,  if  the  cases  were 
reported,  and  the  docket  number  and  date  if  unreported.  Give  a 
capsule  summary  of  the  substance  of  each  case.  Identify  the  party 
or  parties  whom  you  represented;  describe  in  detail  the  nature  of 
your  participation  in  the  litigation  and  the  final  disposition  of  the 
case.  Also  state  as  to  each  case: 

(a)  the  date  of  representation 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or 
judges  before  whom  the  case  was  litigated;  and 

(c)  the  individual  name,  addresses,  and  telephone 
numbers  of  co-counsel  and  of  principal  counsel  for 
each  of  the  other  parties. 


1.  People  V.  David  Alan  Weeding.  Case  No.  CRH97175; 


Jury  trial.  Guilt  phase 

Penalty  phase 


9/12/89-11/21/89 
12/4/89-12/11/89 


Guilty,  V  Degree  Murder,  with  special  circumstances.  Sentenced 
to  life  without  possibility  of  parole.  Affirmed  3/30/92,  Court  of 
Appeal,  Fourth  Appellate  District,  Case  No.  DOl  1715. 

FACTS:  The  victim,  an  editor  for  a  local  newspaper.  The  Daily 
Californian,  came  home  for  lunch  and  interrupted  defendant's 
attempt  to  rape  his  wife.  He  was  stabbed  to  death.  Defendant  had 
posed  as  a  repairman  to  gain  entry  and  left  his  clipboard  behind. 
The  Investigation  revealed  an  imprint  of  vehicle's  license  plate 
number  fi-om  paper  on  the  clipboard.The  owner  of  that  vehicle  had 
his  car  repaired  at  the  defendant's  radiator  shop.  Defendant  was  on 
Federal  parole  for  rape. 
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Trial  Judge:  Defense: 

Hon.  Wayne  Peterson  Robert  Boume,  Esq. 

Superior  Court  1230  Columbia  St.,  Ste.  680 

San  Diego,  California  92 1 0 1  San  Diego,  CA  92 1 0 1 

(619)531-3590  (619  238-1124 

2.         People  V.  Daniel  Alstadt.  Case  No.  CR  342 1 9 

Jury  trial,  Guilt  phase  6/16/75  -  7/1 1/75 

Sanity  phase  7/21/75-7/24/75 

Guilty  of  two  counts  of  P  Degree  murder.  Manslaughter  and 
Arson.  Found  sane  on  1"  Degree  Murder;  insane  at  time  of  other 
offenses.  Affirmed  1 1  '22/76,  Court  of  Appeal,  Fourth  District  Case 
No.  4CRIM.  No.  8225.  California  Supreme  court  denied  review 
and  United  States  Supreme  Court  denied  certiorari  ('77  term). 
Sentenced  to  life  in  prison. 

FACTS:  The  defendant,  a  high  school  honor  student,  wrote  and 
photocopied  an  invitation  to  a  non-existent  party  to  provide 
himself  with  an  alibi.  He  waited  until  parents  and  brother  were 
asleep  and  his  sister  returned  from  her  bridal  shower,  then  attacked 
them  all  with  his  Boy  Scout  hatchet.  He  ransacked  the  house  and 
removed  several  large  items  (e.g.,  a  TV  set)  to  mislead  police  into 
believing  a  burglary  had  been  committed.  He  set  the  house  on  fire, 
so  neighbors  would  call  the  fire  department  and  discover  the 
bodies.  He  drank  two  cans  of  beer  before  leaving  and  disposing  of 
the  "stolen  goods,"a  hatchet  and  gloves  he  wore  during  the 
murders.  He  returned  home  after  the  firefighters  and  police  had 
arrived  and  said  he  had  been  at  a  party.  His  brother  survived  but  is 
a  quadriplegic.  He  refused  to  testify  against  the  defendant. 

Trial  Judge:  Defense: 

Hon.  William  T.  Low  (Ret.)  Hon.  Donald  L.  Meloche 

Residence  is  confidential.  Courthouse,  250  E.  Main 

El  Cajon,  CA 
(619)441-4600 
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People  V.  Winford  Bullard.  Case  No.  CR 19692 

Jury  trial  '5/19/70-5/22/70 

Guilty  Possession  of  a  Machine  Gun  (California 
Penal  Code  Section  12220) 


FACTS:  The  defendant,  allegedly  a  member  of  the  militant  group 
"US,"  borrowed  a  car  from  a  friend  in  Los  Angeles  at  1 1  p.m.  to 
"do  errands".  He  was  arrested  early  the  following  morning  in  San 
Diego  following  a  traffic  stop  and  the  police  found  a  loaded 
machine  gun,  two  clips  and  three  boxes  of  ammunition  inside  the 
car.  Law  enforcement  believed  the  gun  was  going  to  be  used  to 
"avenge"  the  recent  raking  of  the  "US"  Temple  in  San  Diego  with 
an  automatic  weapon  by  the  Black  Panthers. 

Trial  Judge:  Defense: 

Hon.  James  Focht  Lawrence  Kuerbis,  Esq. 

(Deceased)  275  E.  Douglas  Ave.,  Ste.  102 

El  Cajon,  California  92020 

(619)588-0440 

People  V.  John  Anthony  Burvk.  Michael  Gordon  McKirdv.  Rodney  Rav 
Richardson.  Case  Nos.  CR  23688,  CR  23689 

Jury  Trial  8/17/71-8/31/71 

Buryk  and  McKirdy  were  found  guilty  of  Assault  with  a  Deadly 
Weapon  on  a  Peace  Officer  and  Failure  to  Disperse.  Richardson 
was  found  not  guilty.  Affirmed  on  Appeal,  2/26/73,  Court  of 
Appeal,  Fourth  District  Case  No.  4  CRIM  5074. 


FACTS:  After  a  rally  and  "guerrilla  theater"  against  the  Vietnam 
War,  the  participants  paraded  to  a  nearby  park  to  protest  the  sale  of 
a  portion  of  the  park  to  a  private  developer.  Eventually,  an 
unlawful  assembly  was  declared.  The  group  refused  to  disperse  and 
threw  rocks,  bottles  and  concrete  at  the  officers.  A  police  officer 
lost  his  eye  trying  to  disperse  the  crowd.    During  the  trial  a 
"spectator"  attempted  to  photograph  an  undercover  officer  while  he 
testified.  Also,  the  underground  newspaper  The  Street  Journal 
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published  the  description,  vehicle  information  and  other 
identifying  information  of  the  wife  and  children  of  an  undercover 
police  officer  who  had  infiltrated  the  group  that  sponsored  the 
rally. 

(A  witness  at  the  trial,  who  identified  one  of  the  defendants  is  now 
an  attorney  in  San  Diego  -  Charles  Guthrie,  Esq.  444  West  "C" 
Street,  Suite  140,  San  Diego,  California  92101,  (619)  233-8044.) 


Trial  Judge:  Defense: 

Hon.  Ross  Tharp  (Ret.)  J.  Thomas  Bowden 

Residence  is  confidential.        17210  Archie  Moore  Rd. 

Ramona,  CA  92065 

(760)  789-9993 

Charles  T.  Bumer 
(Deceased) 
Leonard  G.  Krup 
(No  longer  in  practice; 
Whereabouts  unknown.) 

People  V.  Bvron  Lynn  Metzger.  San  Diego  Superior  Court  Case  No.  Cr 
39272 

Jury  trial  8-3-77  to  8-8-77 

Guilty,  Assault  with  a  Deadly  Weapon  and  Possession  of  a  switch-blade  knife. 

FACTS:  The  victim,  a  San  Diego  undercover  female  police 
officer,  was  posing  as  a  prostitute  on  a  street  comer  in  downtown 
San  Diego.  She  was  approached  by  the  defendant,  a  transvestite, 
who  suddenly  lunged  at  her  and  stabbed  her  in  the  chest.  The 
ofTicer  was  hospitalized  and  in  the  intensive  care  unit  for  five  days. 
The  defendant  was  upset  because  the  officer  was  working  his 
comer. 

Trial  Judge  Defense: 

Hon.  Raul  Rosado  (Ret.)  G.  Anthony  Gilliam,  Esq. 

Residence  is  confidential  275  E.  Douglas,  Ste.  1 14 

El  Cajon,  California  92020 

(619)  588-8483 
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People  V.  William  Wesley  Allen.  Jr..  San  Diego  Superior  Court  Case  No. 
CR43154 

Jury  Trial  6/20/78  -  7/6/78 

Guilty,  P'  Degree  Murder,  Sentenced  to  life  in  prison.  Affirmed  on 
appeal,  9/21/79,  Court  of  Appeal,  Fourth  District,  Case  No.  4 
CRIM,  No.  1 10-32,  Writ  of  Habeas  Corpus  denied,  Court  of 
Appeal,  Fourth  District,  1 1-7-83,  Case  No.  4  CRIM  No.  15457. 


FACTS:  The  victim  was  found  dead  in  his  frontyard  by  his  sister 
who  was  coming  home  from  babysitting  at  1  ;00  a.m.  He  died  of  a 
gunshot  to  the  head.  The  defendant  contended  that  he  had 
confronted  the  victim  regarding  a  threat  the  victim  had  made  to  the 
defendant's  girlfriend.  (The  defendant  and  victim's  girlfriend  were 
living  together).  The  defense  was  self-defense  or  "sudden 
quarrel/heat  of  passion"  (i.e.,  manslaughter)  and  a  vague  defense  of 
others. 

Trial  Judge:  Defense: 

Hon.  Roy  Fitzgerald  Douglas  V.  Brust,  Esq. 

(Deceased)  Shifflet,  Walters,  Kane  &  Konoske 

750  B  St.,  26"'  Fir. 

San  Diego,  C A  92101 

(619)239-0871 

7.         People  v.  Dave  Z.  Elliott.  San  Diego  Superior  Court  Case  No.  CR  35383 

Jury  Trial  10/30/75-11/4/75 

Guilty,  Possession  of  Explosives  and  Cultivation  of  Marijuana. 
Affirmed  on  appeal,  1/24/77,  Court  of  Appeal,  Fourth  District  case 
No.  4  CRIM.  No.  8309 


FACTS:  The  defendant  in  this  case  was  the  Chief  of  the 
Manzanita  Indian  Tribe.  The  day  after  a  fire  near  the  defendant's 
residence,  a  firefighter,  checking  for  hot  spots  saw  the  defendant 
carrying  a  two-foot  tall  marijuana  plant.  Subsequent  service  of  a 
search  warrant  revealed  74  additional  marijuana  plants  and  seven 
cases  of  dynamite,  blasting  caps  and  detonating  cord.  The 
defendant's  minor  son  testified  the  marijuana  plants  were  his  but 
denied  knowledge  of  the  dynamite.   18  USC  section  1 162(a)  gives 
California  courts  jurisdiction  over  all  crimes  committed  on  Indian 
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Reservations  located  within  the  state. 

Trial  Judge:  Defense: 

Hon.  Roy  G.  Fitzgerald  Dean  Bekken,  Esq. 

(Deceased)  7 1 62  Calabria  Ct.,  Suite  A 

San  Diego,  CA  92122 
(619)453-1553 

8.  People  V.  Johnny  Ray  Mendez.  San  Diego  Superior  Court  Case  No.  CR74705 

Jury  Trial         9/11/85-9/16/85 

Guilty,  Robbery  with  use  of  a  knife.  Sentenced  to  State  Prison  for 
9  years.  Affirmed  on  Appeal,  1 1/86,  Court  of  Appeal,  Fourth 
District,  Case  No.  D003960. 

FACTS:  The  victim,  who  was  in  the  United  States  Navy,  asked 
two  Hispanic  males  if  they  knew  where  he  could  find  a  prostitute. 
They  pulled  a  knife  and  took  his  car.  The  car  was  located,  parked 
and  unoccupied,  a  few  hours  later.  The  defendant  and  a  female 
were  walking  adjacent  to  the  car  when  approached  by  the  police. 
The  defendant  ran  and  broke  both  arms  jumping  ft-om  a  roof  (He 
later  claimed  thats  he  ran  because  he  was  on  parole.) 
Defendant's  clothes  did  not  match  the  description  of  the  clothes 
worn  by  the  robber.  Nine  fingerprint  were  successfully  lifted  from 
the  car,  but  none  were  the  defendant's.  The  defendant  was  25  with 
a  moustache  and  earring.  The  victim  described  the  robber  as  17, 
clean  shaven  and  did  not  recall  the  earring.  A  polygraph  at  the 
defendant's  request  was  inconclusive. 

Trial  Judge;  Defense: 

J.  Perry  Langford  (Ret.)  Edward  J.  Peckham 

Address  is  confidential  1 85  West  F  St.,  Ste.  700 

(619)231-9101 

9.  People  v.  Juan  Frederick  Mortimer.  San  Diego  Superior  Court  Case  No.  CR 
35748 

Jury  Trial  2/17/76-2/26/76 

Guilty,  Igniting  an  explosive  device  (California  Penal  Code  Section  12303.3) 

Case  investigated  by  Treasury  Department,  Bureau  of  Alcohol, 
Tobacco  and  Firearms.  (Case  No.  3908  0975  601 1  K) 
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FACTS;  At  approximately  1 1 :30  p.m.  an  employee  of  the  Aztec 
Bus  Company,  whose  buses  were  being  used  to  transport  non- 
union workers  during  a  strike,  saw  someone  park  their  car  and 
enter  the  bus  parking  lot.  He  then  saw  the  man  walk  quickly  from 
between  parked  buses,  get  into  his  car  and  leave  with  his 
headlights  off. 

The  employee  found  three  sticks  of  dynamite  under  the  wheels  of 
one  of  the  buses.  A  detonating  cord  had  been  lit  but  went  out 
because  the  gunpowder  in  the  cord  had  fallen  out  when  the  cord 
was  cut.  A  matchbook  labeled  "Solar  Employee  Federal  Credit 
Union,"  the  company  that  was  the  subject  of  the  strike,  was  found 
at  the  scene.  (Only  one  match  was  missing.) 

The  defendant  reported  his  car  stolen  the  next  morning.  The  Aztec 
bus  line  employee  was  shown  four  photos  of  picket  lines  in  front  of 
the  Solar  plant.  He  identified  the  defendant  in  three  of  the  photos. 

Trial  Judge:  Defense: 

Hon.  Ross  Tharp  (Ret.)  Charles  T.  Bumer 

Residence  is  confidential  (Deceased) 


10.       People  V.  Thomas  Earl  Sheppard.  San  Diego  Superior  Court  Case  No. 
CR24240 

Jury  Trial         10/6/71-10/28/71 
Guilty,  Voluntary  Manslaughter 


FACTS:  Defendant  had  not  seen  his  wife  for  four  days.  She  had 
been  staying  with  another  man  in  a  hotel  room.  She  called  and 
said  she  had  decided  to  return  home.  She  then  asked  her  husband  to 
take  her  to  pick  up  her  clothes  at  the  motel  where  she  had  been 
staying.  When  they  arrived  at  the  motel,  shortly  after  midnight,  the 
wife's  lover  was  in  bed  asleep.  During  a  subsequent  fight,  the 
wife's  lover  was  fatally  cut  with  a  knife.  The  defendant  went  to  the 
police  department  and  reported  the  incident. 

Trial  Judge:  Defense: 

Hon.  Ross  Tharp  (Ret.)  James  W.  Tetley 

Residence  is  Confidential  (Deceased) 
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The  following  is  a  list  of  attorneys  who  have  had  recent  contact  with  me  and  Court  of 
Appeal  Justices  that  review  my  trials. 


Peter  J.  Hughes,  Esq. 

1010  Second  Avenue,  Suite  1917 

San  Diego,  C A  92101 

(619)  234-6695 


Michael  Berg,  Esq. 
401  West  A  St.,  Ste.  2100 
San  Diego,  CA  921 01 
(619)239-2186 


Ms.  Kerry  Wells 

Deputy  District  Attorney 

P.O.  BoxX-1011 

San  Diego,  CA  92101-3825 

(619)575-8605 


Jeffrey  Dusek 

Deputy  District  Attorney 

P.O.  BoxX-1011 

San  Diego,  CA  92101-3581 

(619)531-3581 


Edward  D.  Chapin,  Esq. 
Chapin,  Fleming  &  Winet  APC 
501  West  Broadway,  15"'  Floor 
San  Diego,  California  92101 
(619)232-4261 


Robert  G.  Steiner,  Esq. 

Luce,  Forward,  Hamilton  &  Scripps,  LLP 

600  West  Broadway,  Suite  2600 

San  Diego,  California  92101 

(619)699-2464 


Hon.  Daniel  J.  Kremer 

Presiding  Judge 

Court  of  Appeal,  Fourth  District 

750  B  Street,  Ste.  300 

San  Diego,  California  92101 

(619)645-2761 


Hon.  Richard  D.  Huffman 

Court  of  Appeal,  Fourth  District 

750  B  Street,  Ste.  300 

San  Diego,  California  92101 

(619)645-2766 


Hon.  Judith  Haller 

Court  of  Appeal,  Fourth  District 

750  B  Street,  Ste.  300 

San  Diego,  California  92101 

(619)645-2751 


Hon.  Gilbert  Nares 

Court  of  Appeal,  Fourth  District 

750  B  Street,  Ste.  300 

San  Diego,  California  92101 

(619)645-2838 


1 9.        Legal  Activities:  Describe  the  most  significant  legal  activities  you 
have  pursued,  including  significant  litigation  which  did  not 
progress  to  trial  or  legal  matters  that  did  not  involve  litigation. 
Describe  the  nature  of  your  participation  in  this  question,  please 
omit  any  information  protected  by  the  attorney-client  privilege 
(unless  the  privilege  has  been  waived.) 
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ANSWER:      In  addition  to  my  service  on  the  Judicial  Council  Committees 

previously  mentioned,  I  believe  the  most  significant  legal  activity  I 
am  currently  pursuing  is  the  re-writing  of  all  Civil  and  Criminal 
California  Jury  Instructions. 

The  Judicial  Council's  direction  to  the  members  of  its  Task  Force 
on  Jury  Instructions  is  to  draft  new  instructions  that  are  easily 
understandable.  We  were  asked  to  disregard  the  current 
instructions  and  begin  anew.  The  Task  Force  has  27  members, 
including  law  professors,  public  and  private  attorneys,  public 
members.  Court  of  Appeal  justices  and  judges.  I  am  one  of  eight 
Superior  Court  judges  on  the  committee. 

My  most  significant  completed  project  was  my  work  on  the 
"Workplace  Sexual  Harassment  and  Awareness"  project  that  was 
completed  earlier  this  year.  The  project  was  funded  by  the  State 
Justice  Institute  to  produce  a  model  curriculum  for  use  by  courts 
nationwide.  In  January  1998,  the  finalized  court-based  curriculum 
was  presented  to  a  conference  in  Oakland,  California  to 
representatives  of  the  California  state  courts  for  their  use  in 
planning  programs  for  their  respective  court  employees  and  judges. 

I  believe  the  most  sigiuficant  contribution  I  made  to  the  California 
legal  profession  as  an  attorney  was  my  14  years  of  service  in  the 
State  Bar  disciplinary  system.  I  served  as  a  hearing  referee, 
probation  monitor,  member  of  the  Disciplinary  Board  and  member 
of  the  Review  Department  of  the  State  Bar  Court. 
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II.  FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

Judge:  Thomas  J.  Whelan 

1 .  List  sources,  amounts  and  dates  of  all  anticipated  receipts  from 
deferred  income  arrangements,  stock,  options,  uncompleted 
contracts  and  other  future  benefits  which  you  expect  to  derive  from 
previous  business  relationships,  professional  services,  firm 
memberships,  former  employers,  clients,  or  customers.  Please 
describe  the  arrangements  you  have  made  to  be  compensated  in  the 
future  for  any  financial  or  business  interest. 

ANSWER:  1  do  not  anticipate  any  receipts  or  future  benefits  from  any  prior  business 
relationship,  client  or  customer.  My  previous  employment  with  the  San  Diego  County  District 
Attorneys  Office  entitles  me  to  a  retirement  allowance  from  the  San  Diego  County  Retirement 
Plan. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of  interest, 
including  the  procedure  you  will  follow  in  determining  these  areas 
of  concern.  Identify  the  categories  of  litigation  and  financial 
arrangements  that  are  likely  to  present  potential  conflicts-of- 
interest  during  you  initial  service  in  the  position  to  which  you  have 
been  nominated. 

ANSWER:  1  know  of  no  potential  financial  conflicts  of  interest  but  in  all  matters  I  will  follow 
the  Code  of  Judicial  Conduct.. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue 
outside  employment,  with  or  without  compensation,  during  your 
service  with  the  court?  If  so,  explain. 


ANSWER:  No. 


List  sources  and  amounts  of  all  income  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends,  interest,  gifts, 
rents,  royalties,  patents,  honoraria,  and  other  items  exceeding  $500 
or  more  (if  you  prefer  to  do  so,  copies  of  the  financial  disclosure 
report,  required  by  the  Ethics  in  Government  Act  of  1978,  may  be 
substituted  here. 
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ANSWER:  See  Financial  Disclosure  Report. 

5.  Please  complete  the  attached  financial  net  worth  statement  in 
detail.  (Add  schedules  as  called  for). 

ANSWER:  Financial  Net  Worth  Statement,  attached. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political 
campaign?  If  so,  please  identify  the  particulars  of  the  campaign, 
including  the  candidate,  dates  of  the  campaign,  your  title  and 
responsibilities. 

ANSWER:  No. 
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VIII.  ADDITIONAL  INFORMATION  OR  EXPLANATIONS  (Indlcilc  part  or  Report.) 


IX.  CERTIFICATION.  ry 

In  compliincs  with  th»  piovbJaaj  of  21  U  J.C  }  455  and  of  Advitory  Opinion  No.  57  of  (he  Advisory  Committn  on  Judicial  ActivAt^ 
and  to  dx  ben  of  ny  knowledge  after  nuonaUa  iDqnary,  I  did  not  perfonn  any  adjudicatory  ftinetion  tn  my  litigation  during  the  period  o^^^ 
by  tfiit  nport  in  which  L  my  spogsa,  or  my  odaor  or  dcpandcnt  children  had  a  flnaacial  interest,  ai  dcToicd  in  Canon  3C0Xc).  in  the  wtcoma 
of  such  litigation.  ^'^^^ 

I  certify  that  all  fnfornatioo  glvco  above  (including  infbnnation  peftainlng  to  my  spouse  and  minor  or  dependent  children,  if  any)  ii 
accurate,  true,  and  complete  to  (be  'jcsI  of  my  knowledge  and  belief,  and  that  any  infomiation  not  npoited  was  withheld  because  h  met 
applicable  statutory  provisions  permlniog  noo-disckwure. 

I  fiuthcr  ccrti^  that  emied  incain*  from  outside  employmcol  and  honoraria  and  die  acceptance  of  gifts  which  have  been  itponcd  are  in 
cofflptiancc  with  the  provitioiu  of  5  U.S.C.  app.  4.  §  501  et  seq.,  S  U.S.C.  f  7353  and  Judicial  Conference  regulationii. 


Si«nitufe //yfl^Mt^A^  i^^-f*^ . Dace ft/IQ/QB 


NOTl:  ANY  [NDrVIDUAL  WHO  KNOWINOI.Y  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE  THIS  REPORT  MAY  BE 
SUBrtCT  TO  CIVIL  AND  CRIMINAL  SANCTIONS  (J  U.S.C.  App.  4.  §  104 ) 


FlUNG  INSTRUCTIONS: 


Mail  signed  original  and  3  additional  copies  to:  CoBuniBtc  oaFiojitcial  Disdosure 

AdmiBiitraiiye  OfOce  of  ihs 

Uhited  Statu  Courts 
Suite  2-30 1 

On*  Cohimbus  Cifclf .  N  E. 
Washington.  O  C.  20544 
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NET  WORTH 


Judge:  Thomas  J.  Whelan 


.^''**'*'*'^'**'««™'fi'»*'>=l«in«*on'>««aneat  Which  itemkuUH.^-. 
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yoonelt  your  ipooie,  ud  other  fanmedlitB  oemben  of  your  hoosehold.  "•««««)  of 
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SCHEDULE 

Real  estate  owned: 

Residence: 

San  Diego,  California  $275,000 

Spouse: 

50%  interest  in  residence 
3662  Texas  Street 

San  Diego,  California  S  60.000 

$335,000 


Real  Estate  Mortgages  Payable: 


San  Diego  County  Employees 

Credit  Union  $  38,500 


Page  3 
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III.  GENERAL  (PUBLIC) 

1 .  An  ethical  consideration  under  Canon  2  of  the  American  Bar 
Association's  Code  of  Professional  Responsibility  calls  for  "every 
lawyer,  regardless  of  professional  prominence  or  professional 
workload,  to  find  some  time  to  participate  in  serving  the 
disadvantaged."  Describe  what  you  have  done  to  fulfill  these 
responsibilities,  listing  specific  instances  and  the  amount  of  time 
devoted  to  each. 

ANSWER:      As  a  Deputy  District  Attorney,  I  was  prohibited  by  law  from  providing  legal 
services  to  individuals.  However,  with  regard  to  nonprofit  organizations,  I  was  a  member  of  the 
Board  of  Directors  of  the  San  Diego  Camp  Fire  Council  from  1973-1979.  I  also  served  as  Vice- 
President  fi-om  1976-1979.  Their  by-laws  prohibited  a  longer  term. 

I  also  served  as  a  volunteer  arbitrator  for  the  California  State  Bar,  Mandatory  Fee  Arbitration 
Program  from  1979-1987. 

2.  The  American  Bar  Association's  commentary  to  its  Code  of 
Judicial  Conduct  states  that  it  is  inappropriate  for  a  judge  to  hold 
membership  in  any  organization  that  invidiously  discriminates  on 
the  basis  of  race,  sex,  or  religion.  Do  you  currently  belong,  or  have 
you  belonged,  to  any  organization  which  discriminates  -  through 
either  formal  membership  requirements  or  the  practical 
implementation  of  membership  policies?  If  so,  list,  with  dates  of 
membership.  What  you  have  done  to  try  to  change  these  policies? 

ANSWER:  Knights  of  Columbus  -  1971-1973.  San  Diego  County  Camp  Fire  Girls,  member 
board  of  directors  1973-1979.  During  my  tenure  on  the  board,  the  organization  changed  its 
charter  to  admit  boys  and  renamed  itself,  San  Diego  Coimty  Camp  Fire  Council. 

3.  Is  there  a  selection  commission  in  your  jurisdiction  to  recommend 
candidates  for  nomination  to  the  federal  courts?  If  so,  did  it 
recommend  your  nomination?  Please  describe  your  experience  in 
the  entire  judicial  selection  process,  from  beginning  to  end 
(including  the  circumstances  which  led  to  your  nomination  and 
interviews  in  which  you  participated). 
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ANSWER:  Yes.  Yes. 


I  sent  Senator  Feinstein  a  resume  and  requested  an  application.  After  completing  the  application, 
I  was  interviewed  by  a  committee  comprised  of  prominent  attorneys  and  a  retired  Court  of 
Appeals  Judge.  After  they  completed  their  interview  of  the  top  applicants,  they  forwarded  three 
names  to  Senator  Feinstein.  She  personally  interviewed  all  three  fmalists.  Letters  supporting  my 
nomination  were  sent  to  her  by  individuals  and  organizations,  including  the  Presiding  Justice  of 
the  Court  of  Appeal  and  PORAC  (Peace  Officers  Research  Association  of  California).  Senator 
Feinstein  personally  notified  me  of  her  recommendation  of  me  to  the  President.  The  Department 
of  Justice  had  me  come  to  their  offices  in  Washington,  D.C.  for  an  interview.  1  was  then 
interviewed  in  San  Diego  by  agents  of  the  Federal  Bureau  of  Investigation  and  by  a 
representative  of  the  American  Bar  Association. 

4.         Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial 
nominee  discussed  with  you  any  specific  case,  legal  issue  or 
question  in  a  manner  that  could  reasonably  be  interpreted  as  asking 
how  you  would  rule  on  such  case,  issue,  or  question?  If  so,  please 
explain  fully. 


ANSWER:  No. 


Please  discuss  your  views  on  the  following  criticism  involving 
"judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal  government, 
and  within  society  generally,  has  become  the  subject  of  increasing 
controversy  in  recent  years.  It  has  become  the  target  of  both 
popular  and  academic  criticism  that  alleges  that  the  judicial  branch 
has  usurped  many  of  the  prerogatives  of  other  branches  and  levels 
of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have  been 
said  to  include: 

a.  a  tendency  by  the  judiciary  toward  problem-solution 
rather  than  grievance-resolution; 

b.  a  tendency  by  the  judiciary  to  employ  the  individual 
plaintiff  as  a  vehicle  for  the  imposition  of  far- 
Page  2 
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reaching  orders  extending  to  broad  classes  of 
individuals; 

c.  a  tendency  by  the  judiciary  to  impose  broad, 
affirmative  duties  upon  governments  and  society; 

d.  a  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  standing  and 
ripeness;  and 

e.  a  tendency  by  the  judiciary  to  impose  itself  upon 
other  institutions  in  the  manner  of  an  administrator 
with  continuing  oversight  responsibilities. 

ANSWER:  The  role  of  the  Federal  judiciary  is  to  follow  the  law  rather  than  make  the  law.  The 
courts  should  rely  on  existing  case  law  and  be  careful  not  to  use  a  decision  to  make  social  policy. 
Policy  decisions,  under  our  form  of  government,  are  made  by  those  branches  of  government 
subject  to  political  influence,  the  executive  and  legislative  branches.  The  Judicial  branch  should 
remain  free  of  political  influence  and  be  anchored  by  the  rule  of  law.  A  judge  should  be  mindful 
of  the  will  of  the  people  and  uphold  that  position  unless  it  is  clearly  unconstitutional.  Even  when 
a  district  judge  believes  a  newly  enacted  state  law  is  unconstitutional,  it  may  be  the  better  course 
to  stay  his  or  her  order  pending  review  by  the  appellate  court. 

It  is  the  duty  of  a  judge  to  insure  that  jurisdiction,  standing,  and  ripeness  are  present  before 
proceeding  on  any  case.  The  doctrines  of  exhaustion  of  administrative  remedies  and  primary 
jurisdiction  should  be  considered  and  applied  when  appropriate. 

In  cases  of  concurrent  jurisdiction,  if  the  states  claims  or  interests  abound,  consideration  should 
be  given  to  a  remand  to  the  state  court.  Federal  courts  have  limited  jurisdiction  and  should 
therefore  limit  their  involvement  to  federal  issues. 

Finally,  I  believe  that  the  doctrine  of  stare-decisis  is  significant.  It  is  a  sound  legal  policy  that 
provides  structure,  certainty  and  uniformity  to  our  legal  system. 
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Questions  and  Answers 


RESPONSES  OF  WILLIAM  B.  TRAXLER.  JR.  TO  WRITTEN 
QUESTIONS  SUBMITTED  BY  SENATOR  ASHCROFT 

Question  l.  Which  Supreme  Court  Justice,  past  or  present,  do 
you  most  adinire,  and  why? 

I  most  admire  Supreme  Court  Justice  Sandra  Day  O'Connor.  Her 
opinions  reflect  considerable  respect  for  the  principles  of  stare 
decisis  and  an  appropriate  recognition  of  the  separation  of  powers 
among  our  branches  of  government.  As  a  trial  judge,  I  have  found 
her  majority  opinions  valuable  because  she  seems  to  go  out  of  her 
way  whenever  possible  to  make  clear  the  holding  of  the  case.  As 
one  who  must  apply  Supreme  Court  decisions  to  individual  cases  and 
often  explain  the  law  to  a  jury  in  my  charge,  I  find  her  clarity 
very  helpful . 

Question  2.  What  Judge  or  Justice  has  most  influenced  your 
thinXing  concerning  the  conscitutional  separation  of  powers,  and 
why? 

The  division  of  powers  among  the  three  branches  of  government 
is  just  as  important  at  the  state  level  as  it  is  at  the  federal 
level.  Bruce  Littlejohn,  former  Chief  Justice  of  the  Supreme  Court 
of  South  Carolina,  most  influenced  my  thinking  concerning  the 
constitutional  separation  of  powers.  Prior  to  his  election  to  the 
South  Carolina  Supreme  Court,  Chief  Justice  Littlejohn  served  as 
Speaker  of  the  South  Carolina  House  of  Representatives.  Because  of 
his  service  in  two  of  the  three  branches  of  government,  he 
understood  the  importance  of  recognizing  a  clear  line  of 
demarcation  among  the  three  branches.  I  observed  firsthand  his 
practice  of  restraint  by  not  intruding  into  areas  of  responsibility 
outside  those  of  the  judicial  branch. 

Question  3 .  What  does  the  discretionary  power  of  the 
judiciary  mean  to  you? 

When  I  think  of  judicial  discretion,  I  think  of  those  limited 
situations  where  the  law  expressly  contemplates  the  judge  making  a 
decision  within  the  parameters  the  law  has  established.  For 
example,  the  law  provides  for  sentencing  guidelines  and  has  set 
sentence  ranges  for  judges  to  use.  Within  those  ranges  judges 
exercise  their  discretion  to  determine  the  appropriate  sentences. 
Other  examples  of  such  decisions  would  involve  rulings  on  the 
admissibility  of  evidence  at  trial,  which  are  controlled  by  the 
Federal  Rules  of  Evidence,  and  judgments  as  to  whether  sanctions 
are  warranted.  The  law  provides  the  structure  for  a  judge's 
decision  and  a  judge's  ruling  must  be  in  accordance  with  it. 
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RESPONSES  OF  WILLIAM  B.    TRAXLER,    JR.    TO  WRITTEK 

QUESTIONS   SUBMITTED  BY  SENATOR  ASHCROPT 

(continued) 

Question  4.  Which  JMdge  has  served  as  a  Btodel  for  the  way  you 
would  want  to  conduct  yourself  as  a  Jtidge,  and  why? 

Dxiring  my  years  as  a  practicing  attorney  I  appeared  on 

numerous  occasions  before  a  state  court  judge,  John  T.  Gentry. 
Judge  Gentry  exemplified  those  qualities  I  believe  every  judge 
should  possess.  He  was  a  person  of  the  utmost  integrity  and  he 
possessed  the  courage  to  make  difficult  decisions.  He  was  firm  but 
fair.  Importantly,  in  addition  to  being  learned  in  the  law,  he  was 
at  all  times  courteous  to  those  in  his  courtroom.  During  my  years 
as  a  state  and  federal  trial  judge,  I  have  kept  his  reputation  and 
qualities  in  mind  and  I  have  done  my  best  to  emulate  them. 

Question  S.  Which  law  review  article  or  book  has  most 
influenced  your  view  of  the  law? 

My  father  was  a  lawyer  and  when  I  was  growing  up  he  gave  me  a 
copy  of  The  Trial  Judge  in  South  Carolina  by  Judge  Lanneau  DuRant 
Lide.  This  book  describes  how  courts  operate  in  this  state  and  I 
found  it  fascinating.  It  contributed  significantly  to  my  interest 
in  the  law  and  my  desire  to  work  in  the  judicial  system. 

Question  6.  What  role  do  you  think  legislative  history  --by 
which  I  mean  the  various  committee  reports,  hearing  transcripts  and 
floor  statements  --  should  play  in  the  interpretation  of  the  text 
of  a  statute? 

In  construing  an  Act  of  Congress  I  begin  by  reading  the  plain 
language  of  the  Act.  If  the  language  of  the  statute  is  ambiguous, 
I  will  then  consult  the  legislative  history  to  see  if  the  intent  of 
Congress  can  be  seen  clearly  there.  I  am  reluctant  to  review 
legislative  history  and  generally  do  not  do  so  unless  I  feel  it  is 
absolutely  necessary  because  I  am  mindful  of  the  fact  that 
statements  of  individual  members  of  Congress  may  represent  their 
own  personal  views,  but  not  necessarily  that  of  Congress  as  a 
whole . 
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Responses  of  Insre  Pryts  Johnson  to  Written  Questions 
Submitted  by  Senator  Ashcrof t 

Question  1.  Which  Supreme  court  Justice,  past  or  present,  do 
you  most  admire  and  why? 

Answer:  In  the  aftermath  of  his  recent  death  Z  have  had 
occasion  to  revisit  some  of  the  opinions  of  Justice  Lewis  P. 
Powell,  Jr.  and  study  his  legacy  to  the  judiciary-  He  was 
the  epitome  of  a  legal  scholar  and  jurist.  His  decisions 
are  clear,  concise,  and  instructive,  enaOsllng  a  trial  judge 
to  apply  his  rulings  to  everyday  legal  issues  in  a  practical 
manner.  1  admire  Justice  Powell's  ability  to  formulate 
succinctly  the  holdings  of  the  Court,  it  is  the  obligation 
of  the  trial  court  to  fellow  precedent.  Justice  Powell's 
opinions  facilitate  the  fulfillment  of  that  obligation  by 
spelling  out  standards  for  the  trial  court  to  follow. 

Question  2.  What  Judge  or  Justice  has  most  influenced  your 
thinking  concerning  the  constitutional  separation  of  powers, 
and  why? 

Answer:  Judge  Learned  Hand  was  one  the  preeminent  advocates 
of  judicial  restraint  and  of  respect  for  the  doctrine  of 
separation  of  powers.  He  said:  "Some  of  us  have  .chosen 
America  as  the  land  of  our  adoption;  the  rest  have  come  from 
those  who  did  the  same.  Por  this  reason  we  have  some  right 
to  consider  ourselves  a  picked  group,  a  group  of  those  who 
had  the  courage  to  break  from  the  past  and  brave  the  dangers 
and  the  loneliness  of  a  strange  land.  What  was  the  object 
that  nerved  us,  or  those  who  went  before  us,  to  this  choice? 
We  sought  liberty...".  Judge  Hand  demonstrated  through  his 
opinions  that  this  liberty  can  most  fiercely  be  protected 
through  respect  for  our  Constitutional  doctrine  of 
separation  of  powers. 

Question  3.  What  does  the  discretionary  power  of  the 
judiciary  mean  to  you? 

Answer:  The  duty  of  a  United  states  District  Court  Judge  is 
to  follow  the  law  set  out  in  the  text  of  the  Constitution, 
in  the  language  of  the  Acts  of  Congress,  and  in  the 
construction  thereof  by  the  United  States  Supreme  Court  and 
the  Circuit  Courts  of  Appeal.  Federal  district  court  judges 
do  not  have  discretion  with  respect  to  the  law  that  is  to  be 
applied  to  oases  coming  before  them.  There  are  however 
certain  areas  where  judges  by  statute  or  rule  have  been 
given  discretionary  powers.  Within  narrow  limits  judges 
have  limited  discretion  when  applying  Federal  Sentencing 
Guidelines.    Also,   when  ruling  on  certain  evidentiary 
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matters  such  as  matters  under  Rule  403  of  the  Federal  Rules 
of  Evidence.  Discretion  is  also  given  to  the  Judges  by  Rule 
II  of  the  Federal  Rules  of  Civil  Procedure  in  deciding  if 
and  when  sanctions  should  be  imposed,  and  their  nature. 

Question  4-  Which  Judge  has  served  as  a  model  for  the  way 
you  would  want  to  conduct  yourself  as  a  Judge,  and  why? 

Answer:  Judge  G.  H.  Wright,  Jr.  was  the  Presiding  Judge  for 
the  37th  Judicial  Circuit  in  the  State  of  Xlabama  when  1  was 
elected  to  the  State  circuit  bench  in  1978.  In  preparation 
for  going  on  the  bench  in  January  of  1979  I  spent  some  time 
observing  Judge  Wright  in  court  and  in  his  administrative 
role  as  presiding  judge.  He  had  all  the  qualities  a  judge 
should  have:  he  was  courteous  to  all  litigants,  attorneys, 
court  personnel,  jurors  and  bailiffs;  he  was  kind,  punctual, 
professional,  prepared,  patient,  a  good  listener;  and  he  had 
a  sense  of  humor.  I  will  never  forget  the  example  he  set  as 
a  judge  and  his  kindness  to  me  in  helping  me  to  start  my 
work  as  a  judge. 

Question  5.  Which  law  review  article  or  book  has  most 
Influenced  your  view  of  the  law? 

Answer:  One  of  the  first  books  I  read  in  preparation  for 
legal  studies  in  the  United  States  was  Francis  Wellman's 
work.  The  Kct  of  Cross-Examlnation.  Through  the  techniques 
described  in  this  book,  I  understood  that  the  purpose  of  the 
adversarial  process  in  American  jurisprudence  is  to 
ascertain  the  truth.  Since  reading  that  book  years  ago, 
I  have  reminded  myself  of  that  purpose  many  times.  It  is 
expressed  in  every  jury  trial  in  the  term  "verdict" ,  that 
is,  "to  speak  the  truth." 

Question  6.  What  role  do  you  think  legislative  history-  by 
which  I  mean  the  various  committee  reports,  hearing 
transcripts  and  floor  statements-  should  play  in  the 
interpretation  of  the  text  of  a  statute? 

Answer:  When  a  United  States  District  Judge  is  faced  with 
the  task  of  interpretation  of  a  statute,  it  is  the  duty  of 
the  judge  to  first  look  at  the  plain  language  of  the  statute 
and  any  applicable  Supreme  Court  and  Court  of  Appeals 
precedent.  It  is  the  duty  of  the  judge  to  follow  such 
precedent.  However,  if  the  statute  is  ambiguous,  and  in  the 
aJasence  of  controlling  precedent,  legislative  history  may  be 
looked  at  in  attempting  to  ascertain  the  intent  of  Congress 
and  the  purpose  of  the  statute  when  it  was  enacted.  A  judge 
should  be  careful  not  to  place  undue  emphasis  on  isolated 
statements  in  the  legislative  history.  Such  emphasis  might 
result  in  circumvention  of  the  will  of  the  legislature  as 
expressed  in  the  text  of  the  statute  itself. 
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RjESPONSE  OF  ROBERT  BRUCE  KING 
TO  FOLLOW-UP  QUESTIONS 
FROM  SENATOR  ASHCROFT 


1 .  Which  Supreme  Court  Jnstice,  past  or  present,  do  you  most  adinirc,  aad  why? 

Justice  Lewis  F.  Powell,  Jr. 

In  my  view.  Justice  Lewis  Powell  was  the  consummate  Supreme  Court 
Justice.  Justice  Powell  consistently  provided  leadership  to  the  Court  by  his  example 
of  integrity,  thoughtfulness  and  balance.  His  entire  allegiance  was  to  the 
Constitution  and  to  our  system  of  government  Justice  Powell  was  unfailingly 
patient,  courteous  and  £ur,  and  hit  service  on  the  Court  has  enhanced  public  respect 
for  the  court  system  and  government  service. 

2.  What  Judge  or  Justice  has  most  influenced  your  thiokiBg  conccming  the 
constitutioaal  separation  of  powers,  and  why? 

Judge  John  A.  Field,  Jr.  (United  States  District  Judge  for  Southed  District 
ofWest  Virginia.  1959  -  1971;  United  States  Circuit  Judge  for  the  Fourth  Circuit, 
1971  -  1976). 

Judge  Field,  v«^  was  appointed  to  the  district  court  in  1959  by  President 
Eisenhower,  and  to  the  appeals  court  by  President  Nixon  in  1971,  was  my  mentor, 
teacher  and  personal  role  model.  I  served  as  Judge  Field's  Law  Clerk  in  1968  and 
1969,  and  be  instilled  in  me  a  continuing  and  abiding  respect  for  the  law,  for  the 
proper  role  of  the  courts,  and  for  our  constitutional  system.  As  an  Assistant  United 
States  Attorney,  I  represented  the  United  States  in  criminal  cases  before  Judge  Field 
in  1970  and  1971. 

Judge  John  Field  was  die  perfect  federal  judge.  He  assumed  senior  status  in 
1976  and  passed  away  in  199S.  Judge  Field  maintained  a  consistent  view  of  the 
traditional  limited  role  of  the  courts,  and  possessed  an  unfailing  allegiance  to  the 
constitutional  principle  of  separation  of  powers. 
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3.  What  doci  the  diicretionary  power  of  the  judiciary  mean  to  you? 

Federal  judges  are  bound  to  follow  the  Constitution  and  the  statutes  of  the 
United  States.  Federal  judges  are  also  bound  by  stare  decisis  to  follow  applicable 
precedent,  patticulariy  decisions  of  the  Supreme  Court  and  the  appropriate  t^peals 
court.  The  judiciary  possesses  no  discretionaiy  power  to  either  reject  or  accept 
established  precedent  and  legal  audiority,  and  has  no  discretionary  power  to  create 
new  legal  principles. 

Federal  judges  possess  limited  discretionary  authority  with  respect  to  issues 
involving  rules  of  procedures  and  evidentiary  matters.  However,  I  view  this 
discretionary  authority  as  broader  in  the  district  courts  than  in  the  appellate  courts. 
District  judges  possess  discretionary  authority,  consistent  with  applicable  rules,  on 
matters  such  as  case  scheduling,  evidence,  procedure,  and  other  issties  directly 
impacting  the  day-to-day  administration  of  justice.  Such  discretionary  authority  is 
always  to  be  handled  prudently  and  fairly,  and  mandates  proper  judicial 
temperament. 

4.  Which  Judge  has  lerved  as  a  model  for  the  way  you  would  want  to  conduct 
yourself  as  a  Judge,  and  why? 

There  arc  three  judges,  all  West  Virginians,  who  serve  as  models  for  the 
manner  in  which  I  would  strive  to  conduct  myself  should  I  be  confirmed  as  a  federal 
judge. 

Judge  John  A.  Field,  Jr. 

Judge  Field,  who  is  also  discussed  in  the  response  to  Question  No.  2,  was 
appointed  to  the  district  coun  in  1 959  by  President  Eisenhower,  and  to  the  appeals 
court  by  President  Nixon  in  1971.  Judge  Field  was  my  primary  mentor,  teaoher  and 
role  model.  1  served  as  Judge  Field's  Law  Clerk  in  1968  and  1969.  and  he  instilled 
in  me  an  abiding  affection  for  the  law  and  our  constitutional  system.  Judge  Field  and 
I  also  became  close  friends,  and  he  supported  my  1970  appointment  as  an  Assistant 
United  States  Attornay. 

Judge  John  Field  was,  in  my  view,  the  perfect  federal  judge.  Judge  Field 
believed  in  a  limited  role  for  the  federal  courts,  and  maintained  an  unfailing 
allegiance  to  the  Constitution. 
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Judge  Kenneth  K.  HaU 

Judge  K.  K.  Hall  was  appointed  by  President  Nixon  in  1971  as  United  States 
District  Judge  for  the  Southern  District  of  West  Virginia.  He  served  with  great 
distinction  in  that  capacity  until  1976.  .\s  an  Assistant  United  States  Attorney,  I  had 
the  opportunity  to  try  a  number  of  criminal  cases  before  Judge  Hall. 

Judge  Hall  became  a  judicial  mentor  and  role  model  for  me.  In  1 976,  Judge 
Hall  was  appointed  by  President  Ford  to  the  Court  of  Appeals  for  the  Fourth  Circuit, 
replacing  Judge  Field.  He  presently  serves  that  court  as  a  Senior  Circuit  Judge. 
Judge  Hall  has  served  for  many  years  as  an  exemplary  member  of  the  judiciary  of  our 
country,  and  his  integrity  and  temperament,  as  well  as  his  decisive  and  incisive 
approach  to  cases  arxl  issues,  make  him  a  model  for  all  judicial  officers. 

Judge  Sidney  L.  Christie 

Judge  Sidney  Christie,  another  native  of  southern  Appalachia,  was  a  1965 
appointee  of  President  Johnson.  Judge  Christie  served  as  United  States  District 
Judge  for  Northern  and  Southern  West  Virginia  until  his  death  in  1974.  As  an 
Assistant  United  States  Attorney,  I  represented  the  United  Sutes  in  nearly  all  the 
crimitui  cases  tried  before  Judge  Christie  in  the  early  1970"s. 

Judge  Christie  was  endowed  with  the  perfect  judicial  temperament  His 
example  of  judicial  efficiency,  his  strong  West  Virginia  work  ethic,  his  integrity,  and 
his  practical  approach  to  the  resolution  of  legal  problems,  made  an  everlasting 
impression  on  all  those  with  whom  he  associated.  Judge  Christie  was  always 
determined  to  sec  that  the  government  received  its  full  measure  of  effort  from  those 
involved  in  his  coun  proceedings.  The  devotion  of  Judge  Sidney  Christie  to  public 
service  and  the  administration  of  justice  was  unmatched,  and  is  a  continuing 
inspiration  in  West  Virginia. 

Which  law  review  article  or  book  has  most  influenced  yonr  view  of  the  law? 

TtHpian.  David  McCullough's  1 992  biography  of  President  Harry  S.  Truman, 
has  had  a  profound  influence  on  my  view  of  public  service  and  the  law. 
President  Truman,  by  his  dedication  to  public  service,  as  well  as  by  his  energy, 
decisiveness  and  perseverance,  is  an  exemplary  role  model  for  all  Americans, 
particularly  those  in  public  service. 
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Wliat  role  do  yon  tfaiok  legislative  history  -  by  which  I  mean  the  various 
committee  reports,  hemribg  transcripts  and  floor  statements  —  should  play  in  the 
interpretation  of  the  test  of  a  statqtc? 

In  matters  relating  to  statutory  interpretation,  I  believe  the  courts  must  first 
look  to  the  plain  language  of  the  statute,  and  then,  applying  st^fc  {^'"jj,  look  to 
appticable  cx>uit  precedent  If  applicable  precedent  is  available,  it  must  be  follov/ed. 

If  a  sututoiy  provision  is  ambiguous  and  there  is  no  conHolling  precedent, 
legislative  history  may  be  examined.  Legislative  history,  to  my  understanding,  must 
always  be  examined  and  viewed  with  caution  and  great  care,  and  is  a  last  resort  for 
utilization  in  statutory  interpretation. 
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Nominee:  Thomas  J.  Whelan 

Responses  to  Follow-up  Questions  from  Senator  Ashcrofl 

1 .  Question:  Which  Supreme  Court  Justice,  past  or  present,  do  you  most  admire,  and 
why? 

Answer:  The  Supreme  Court  Justice  I  admire  most  is  John  Marshall.  There  was  no 
precedent  for  his  role  or  rulings  u  Chief  Justice.  He  establi^cd  basic  legal  principles 
that  arc  followed  todav,  including  the  concept  of  "judicial  review".  That  concept  is 
essential  to  maintain  tne  checks  and  balances  of  our  system  of  govenuncnt. 

2.  Question:  What  Judge  or  Justice  has  most  influenced  your  thinking  concerning  the 
constitutional  separation  of  powers,  and  why? 

Answer:  Judge  Learned  Hand  has  most  influenced  my  thinkjtu  on  separation 
of  powers    In  his  book  entitled  "The  Bill  of  Ri^ts",  (published  19S8).  he  notes  that 
the  power  of  the  courts  should  be  exercised  onJly  when  absolutely  necessary  to 
prevent  the  democracy  &om  overturning  a  elear  and  paramount  constitutional  principle. 

3 .  Question:  What  does  the  discretionary  power  of  the  judiciary  mean  to  you? 

Answer:  The  discretionary  power  of  the  judiciary  means  the  ability  and  duty  of  a 
Jud^e  to  make  decisions  within  statutory  limitations  so  as  to  ensure  that  the  parties  to  an 
action  ^et  a  fair  hearing  (i.e    in  a  trial  context  the  discretion  to  exclude  evidence  if  its 
probative  value  is  substantially  outweighed  by  the  probability  its  admission  would  create 
a  substantial  danger  of  undue  prejudice  or  confuse  the  issues.)  Judicial  discretion  does 
not  mean  that  a  judge  can  assume  the  legislative  fiinction  of  making  laws  or  interpreting 
existing  laws  that  arc  clear  and  unambiguous. 

4.  Question:  Which  Judge  has  served  as  a  model  for  the  way  you  would  want  to 
conduct  yourself  as  a  Judge,  and  why? 

Answer:  Judge  Donald  Smift  (deceased)  set  the  exainple  of  judicial  restraint  and 
temperament  that  I  have  followed  durm^  my  nine  years  as  a  Superior  Court  judge.  Judge 
Smith  was  a  very  effective  and  eflicient  junst  (he  spent  over  2(3  years  as  a  judge  in  both 
the  Municipal  and  Superior  Courts  of  Califorma.  He  was  the  Presiding  Judge  of  the  San 
Diego  Superior  Court  when  he  retired.)  Judge  Smith  hod  a  heavy  caseload  yet  would 
patiently  listen  to  the  parties  and  attorncjrs  vmo  appeared  before  him.  He  was  decisive 
and  limited  his  rulings  so  as  to  only  decide  the  issue  necessary  to  resolve  the  case.  In 
short,  he  treated  litigants  with  respect,  patience  and  courtesy    He  told  me  many  times  that 
the  key  to  being  a  eood  judge  is  to  decide  only  the  issue  presented  and  to  treat  the  parties 
as  1  would  want  to  oe  treated.  I  continue  to  follow  that  advice. 

5.  Question:  What  law  review  article  or  book  has  most  influenced  your  view  of  the 
law? 

Answer:  The  books  that  have  most  influenced  my  view  of  the  law  are  the  series 
written  by  Bernard  E.  Witkin.  I  refer  to  his  ten  volume  set  on  Procedure,  thirteen  volume 
summary  of  the  law,  as  well  as  his  series  on  Evidence  and  Criminal  Law,  on  a  regular 
basis. 

6.  Question:  What  role  do  you  think  legislative  history  -  by  which  I  mean  the 
various  commincc  reports,  hearing  transcripts  and  floor  statements  -  should  play  in  the 
interpretation  of  the  text  of  a  statute? 

Answer:   I  would  look  to  legislative  history  as  a  last  resort  in  my  intenreting  the 
test  of  a  statute.  I  would  be  very  careful  using  legislative  history  because  while  it 
represents  the  opinions  expressed  by  a  few.  it  does  not  necessanly  represent  the  collective 
opinion  or  intent  of  the  majority  of  the  legislators. 
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JUDICIAL  NOMINEE  RESPONSES  TO  WRITTEN 

QUESTIONS  PROPOUNDED  BY  UNITED  STATES 

SENATOR  JOHN  ASHCROFT 


NOMINEE  -  HORACE  DEAN  BUTTRAM,  JR. 

UNITED  STATES  DISTRICT  COURT  FOR  THE 

NORTHERN  DISTRICT  OF  ALABAMA 


1.        Which  Supreme  Court  Justice  past  or  present,  do  you  most  admire  and 
why? 

I  most  admire  Justice  Hugo  Black  who  was  a  native  of  Alabama. 
Many  changes  in  America  occurred  during  Justice  Black's  tenure  on 
the  Court.  The  Constitution  was  important  to  Justice  Black  and  he 
referred  to  it  on  the  smallest  of  constitutional  questions.  He  was  a 
man  of  integrity  who  tempered  the  enormous  power  of  the  Court  with 
good  common  sense.  He  believed  the  original  words  and  meaning 
of  the  Constitution  could  still  be  applied  to  the  issues  of  his  day. 


2.        What  Judge  or  Justice  has  most  influenced  your  thinking  concerning  the 
constitutional  separation  of  powers,  and  why? 

I  have  been  most  Influenced  and  impressed  with  the  thinking  of  and 
positions  taken  by  Justice  Sandra  Day  O'Conner  on  the  issue  of 
constitutional  separation  of  powers.  Justice  O'Conner  does  an 
exceptional  job  of  exercising  judicial  review  with  restraint,  being 
mindful  not  to  allow  federal  courts  to  become  legislative  or  policy 
making  bodies. 


356 


What  does  the  discretionary  power  of  the  judiciary  mean  to  you? 

The  discretionary  power  of  a  United  States  District  Judge  is  limited. 
It  should  be  exercised  within  guidelines  established  by  Congress.  A 
judge  does  have  discretion  in  areas  such  as  courtroom  management 
docket  control,  evidentiary  matters,  procedural  rules  and  sentencing 
within  the  scope  of  the  mandatory  sentencing  guidelines. 

Which  Judge  has  served  as  a  model  for  the  way  you  would  warrt  to  conduct 
yourself  as  a  Judge,  and  why? 

United  States  District  Judge  Sam  Pointer  is  an  excellent  role  model 
for  any  federal  judge,  l-le  is  the  presiding  judge  for  the  Northern 
District  of  Alabama.  Judge  Pointer  is  a  scholar,  l-le  manages  cases 
from  the  bottom  up  rather  than  from  the  top  down.  Thus,  he 
familiarizes  himself  with  the  most  intricate  details  and  facts  of  each 
case  from  its  commencement  and  is  able  to  avoid  delays  In  the 
litigation  process,  l-le  rules  expeditiously  on  motions  and  preliminary 
matters.  Judge  Pointer  is  fair  and  evenhanded  with  all  wtio 
encounter  his  court,  whether  attomeys.  parties,  jurors,  staff  or  the 
public. 


5.        Which  law  review  article  or  book  has  most  influenced  your  view  of  the  law? 

There  Is  no  single  law  review  article  or  book  that  has  most  influenced 
my  view  of  the  law.  The  six  volume  biography  of  Abraham  Lincoln 
by  Carl  Sandburg  has  influenced  me.  I  am  Influenced  by  the 
hardships  overcome  by  Lincoln  while  a  rural  lawyer  and  the  common 
sense  approach  and  rule  of  fairness  with  which  he  practiced. 
However,  the  writing  that  has  influenced  me  most  is  the  United  States 
Constitution  which  I  refer  to  frequently. 


What  role  do  you  think  legislative  history  -  by  which  I  mean  the  various 
committee  reports,  hearing  transcripts  and  floor  statements  ~  should  play 
In  the  interpretation  of  the  text  of  a  statute? 
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I  believe  legislative  history  should  have  very  little  role  in  interpreting 
the  text  of  a  statuite.  Legislative  history  should  be  used  cautiously  in 
determining  the  will  of  an  entire  legislative  body.  Rather,  the  text  of 
the  law  itself  should  be  the  primary  guide  for  such  Interpretation.  In 
addition,  a  Judge  should  refer  to  the  Constitution  and  controlling  legal 
precedent  in  his  circuit  when  interpreting  the  text  of  a  statute. 


Respectfully  Submitted. 


•'HORACE  DEAN  BUTTRAM,  JR. 
Nominee  to  the  United  States 
District  Court  for  the 
Northern  District  of  Alabama 


September  14,  1998 


NOMINATIONS  OF  DAVID  O.  CARTER,  ROBERT 
S.  LASNIK,  ANABELLE  RODRIGUEZ,  MAR- 
GARET B.  SEYMOUR,  ALETA  A.  TRAUGER 
(U.S.  DISTRICT  JUDGES) 


THURSDAY,  OCTOBER  1,  1998 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  committee  met,  pursuant  to  notice,  at  2:38  p.m.,  in  room 
SD-22,  Dirksen  Senate  Office  Building,  Hon.  Fred  Thompson  pre- 
siding. 
Also  present:  Senators  Thurmond,  and  Feinstein. 

OPENING  STATEMENT  OF  HON.  FRED  THOMPSON,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  TENNESSEE 

Senator  Thompson.  Let's  come  to  order,  please.  The  committee 
will  come  to  order,  please.  I  am  pleased  to  call  to  order  this  hearing 
of  the  Committee  on  the  Judiciary  to  consider  nominations  to  the 
U.S.  District  Courts. 

We  have  five  nominees  before  us  here  today.  Each  of  these  nomi- 
nees has  been  through  a  careful  process  in  the  executive  branch, 
including  an  FBI  check,  and  a  second  careful  screening  by  this 
committee.  And  I  want  to  congratulate  all  the  nominees  for  getting 
to  this  point. 

We  are  joined  by  a  number  of  distinguished  Senators  and  Mem- 
bers of  Congress  here  to  introduce  them.  Because  we  have  a  full 
agenda  today  I  request  that  all  introductory  statements  be  limited 
to  no  more  than  5  minutes,  and  perhaps  it  would  be  best  to  let  the 
nominees  themselves  introduce  members  of  the  family  and  friends 
and  so  forth,  if  that  pleases  the  members. 

I  understand  that  Senators  HoUings  and  Grorton  have  a  markup 
very  shortly  so  we  will,  with  the  permission  of  our  other  members 
here  on  the  panel,  proceed  with  them.  Senator  Gorton. 

STATEMENT  OF  HON.  SLADE  GORTON,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  WASHINGTON 

Senator  GrORTON.  Mr.  Chairman,  I  thank  you  for  that  courtesy. 

Judge  Lasnik  has  been  a  judge  on  the  Superior  Court  in  King 
County,  that  is  to  say  Seattle,  during  the  course  of  the  last  12 
years.  In  that  career,  with  many  other  judges  on  that  court,  he  has 
constantly  been  rated  by  the  Bar  Association  always  at  or  near  the 
top  of  the  judges  of  that  court. 
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His  previous  career  was  12  years  as  a  deputy  prosecuting  attor- 
ney of  King  County  under  the  elected  leadership  of  Norm  Maleng, 
one  of  my  closest  and  longtime  friends.  He  was  an  outstanding 
prosecuting  attorney,  one  of  two  attorneys  who  prosecuted  the  larg- 
est robbery-related  mass  murder  in  U.S.  history,  13  people  killed 
in  a  Chinese  gambling  hall  in  the  city  of  Seattle.  And  he  spent  all 
of  that  time  enforcing  the  criminal  laws  of  the  State  of  Washington. 

Perhaps  even  more  significant  for  this  committee  as  an  obviously 
bipartisan  committee  is  the  fact  that  Judge  Lasnik  is  here  today 
as  the  result  of  a  selection  process  that  involves  myself  and  Sen- 
ator Murray.  We  jointly  appoint  a  search  committee.  That  search 
committee  recommended  Judge  Lasnik  to  us.  This  has  been  a  high- 
ly successful  partnership  between  the  two  Senators.  We  get  a  list 
of  a  small  number  of  names  and  so  far  have  been  able  to  unite  on 
names  to  recommend  to  the  President  of  the  United  States. 

So  we  have  a  truly  bipartisan  approach  to  the  naming  of  district 
court  judges  in  the  State  of  Washington.  We  united  on  Judge 
Lasnik's  name  for  this  position.  Our  nominating  committee  did  an 
outstanding  job  in  picking  him  for  us  in  the  first  place  and  it  would 
be  impossible  for  me  to  recommend  any  nominee  to  this  post  to  you 
more  highly  than  I  do  Bob  Lasnik. 

Senator  Thompson.  Thank  you  very  much,  Senator  Grorton.  I 
know  that  the  nominee  appreciates  those  fine  comments. 

Senator  Hollings. 

STATEMENT  OF  HON.  ERNEST  F.  HOLLINGS,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  SOUTH  CAROLINA 

Senator  Rollings.  Thank  you,  Mr.  Chairman. 

Judge  Seymour  will,  as  you  have  instructed,  present  her  hus- 
band, two  sons,  mother  and  family,  and  I  appreciate  the  courtesy 
of  the  committee. 

Mr.  Chairman  and  distinguished  members,  for  the  past  2  years 
Judge  Margaret  Seymour,  a  Federal  magistrate  judge,  has  presided 
over  there  as  the  appointee  of  the  several  judges.  We  have  nine  dis- 
trict judges.  They  are  selected,  of  course,  by  my  distinguished  sen- 
ior Senator,  Senator  Thurmond,  and  myself.  In  other  words,  she 
was  chosen  by  a  majority  of  Senator  Thurmond's  appointees  for 
this  particular  post. 

She  was  born  in  Washington,  DC  on  January  16,  1947,  received 
a  bachelor  of  arts  degree  in  English  literature  from  Howard  Uni- 
versity and  a  juris  doctorate  degree  at  American  University.  She  is 
married  to  the  chief  deputy  attorney  general  for  the  State  of  South 
Carolina,  Mr.  Joseph  Shine.  Mr.  Shine  is  the  second  minority  grad- 
uate ever  to  graduate  from  The  Citadel  in  the  history  of  The  Cita- 
del and  he  has  a  distinguished  career  of  his  own. 

They  have  two  sons,  one  who  is  pursuing  a  doctorate,  a  Ph.D. 
here  at  the  University  of  Maryland  and  the  other  one  just  entering 
the  first  grade  this  fall. 

Judge  Seymour  has  been  practicing  for  quite  some  time.  From 
1972  to  1979,  she  was  with  the  Department  of  Health,  Education 
and  Welfare,  an  equal  opportunity  specialist  up  here  in  Washing- 
ton. In  1979  to  1980  she  was  with  the  U.S.  Equal  Opportunity 
Commission.  From  1980  to  1988,  at  the  U.S.  Department  of  Edu- 
cation as  a  general  attorney  and  a  senior  trial  attorney.  From  1988 
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to  1990  she  was  in  private  practice  with  the  firm  of  Austin,  Lewis 
&  Rogers  in  Columbia,  SC. 

And  from  1990  until  her  appointment  a  couple  of  years  ago  as 
a  Federal  magistrate  judge,  she  was  in  the  U.S.  Attorney's  Office. 
And  this  is  where  I  got  to  really  know  of  her  and  be  impressed  in 
the  sense  that  Judge  John  Sirica  was  writing  his  famous  book  and 
I  was  riding  him  around,  showing  him  the  sites  back  home.  And 
he  said,  "Senator,  don't  ever  appoint  a  Federal  judge  unless  they've 
been  in  the  pits."  I  said,  "What  do  you  mean,  in  the  pits?"  He  said, 
"In  trial  work." 

He  said,  "You  know,  I  flunked  the  bar  three  times."  He  said,  "So 
when  I  fmally  passed  it,  none  of  those  Washington  firms  wanted 
me  and  I  went  down  to  magistrate's  court,  trjdng  all  the  cases  I 
could  find.  I  got  good  at  it."  He  said,  "Hogan  and  Hartson  fmally 
picked  me  up  and  when  they  started  with  those  early  witnesses  in 
Watergate,  I  asked  them  to  approach  the  bench  in  chambers.  And 
when  I  got  them  in  there,"  he  said,  "/all  all  are  lying."  And  he 
said,  "If  you  continue  lying,  I'm  going  to  find  you  in  contempt.  And 
when  I  find  you  in  contempt,  it's  not  going  to  be  just  a  little  fine; 
I'm  going  to  put  you  folks  in  jail.  I'm  not  going  to  open  up  this 
court  to  this  kind  of  scandal.  So  get  back  out  there  and  start  telling 
the  truth  and  let's  go  on  with  the  trial  of  this  case."  That  broke 
it. 

And  that  impressed  me.  And  looking  for  the  person  who  was  bet- 
ter qualified,  particularly  as  Senator  Thurmond  has  appointed 
Karen  Williams  from  South  Carolina  on  the  circuit  court  of  ap- 
peals, when  Judge  Traxler  got  promoted  by  this  committee  and  the 
Senate  recently,  I  asked  Judge  Traxler  and  I  asked  several  of  the 
judges  and  outstanding  attorneys  about  having  been  in  the  pits 
and  they  pointed  out  unanimously  Margaret  Seymour. 

She  has  the  qualifications  by  far.  I  only  refer  to  what  one  of  the 
senior  judges,  plus  many,  many  others,  of  course,  that  are  in  the 
file  but  Judge  Ross  Anderson,  said:  "She  has  exercised  fair  and  im- 
peccable judgment  in  all  the  cases  that  have  come  before  her.  She 
is  unquestionably  unbiased  and  courteous.  Her  courtroom  de- 
meanor is  admirable.  In  my  opinion,  she  has  the  necessary  edu- 
cational qualifications,  judicial  temperament,  integrity  and  impar- 
tiality to  become  an  outstanding  U.S.  district  judge.  I  cannot  think 
of  anyone  more  eminently  qualified." 

That  from  a  majority  of  our  own  district  judges,  I  thought,  im- 
pressed me.  So  I  am  very  proud  to  present  her  to  the  committee 
and  would  only  ask,  if  at  all  possible,  since  we  do  have  that  va- 
cancy and  the  backlog  in  Senator  Thurmond's  and  my  home  State, 
that  if  we  could  move  expeditiously,  we  would  be  very  grateful.  I 
thank  the  committee  very  much. 

Senator  Thompson.  Thank  you  very  much. 

By  seniority  now  we  will  go  to  Senator  Thurmond.  I  see  Rep- 
resentatives Cox,  Velazquez,  and  Sanchez  are  here,  I  believe,  too. 
Feel  free  to  join  us  at  the  table  up  here  if  you  would  like.  We  will 
be  calling  on  you  in  a  moment. 

Senator  Thurmond. 
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STATEMENT  OF  HON.  STROM  THURMOND,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  SOUTH  CAROLINA 

Senator  Thurmond.  Mr.  Chairman,  it  gives  me  great  pleasure  to 
introduce  to  the  committee  Judge  Margaret  Seymour,  President 
Clinton's  nominee  to  be  a  U.S.  District  Judge  for  the  District  of 
South  Carolina. 

Judge  Seymour — and,  by  the  way,  where  is  she  sitting?  Judge 
Seymour,  raise  your  hand.  Let's  see  where  you  are.  And  who  do 
you  have  here?  Is  your  husband  here? 

Ms.  Seymour.  Yes,  sir.  My  husband  is  here. 

Senator  Thurmond.  Would  you  get  them  to  stand  up  or  raise 
their  hands  so  we  can  recognize  them? 

Ms.  Seymour.  And  my  mother,  Ms.  Vanilla  Beane,  is  here.  And 
my  two  sons  Eric  and  Craig  and  my  Aunt  Inez  is  here,  Inez  Dade. 

Senator  Thurmond.  Are  your  two  boys  here? 

Ms.  Seymour.  Yes,  they  are. 

Senator  Thurmond.  Well,  let  them  stand  up. 

Ms.  Seymour.  And  Craig  is  in  the  back. 

Senator  Thurmond.  Thank  you  very  much. 

Judge  Seymour  will  replace  Judge  William  Traxler,  an  excellent 
jurist  we  have  just  elevated  to  the  Fourth  Circuit  Court  of  Appeals. 

Judge  Seymour  received  her  bachelors  degree  from  Howard  Uni- 
versity in  1969  and  her  J.D.  from  American  University  in  1977. 
Since  then  she  has  had  a  varied  and  distinguished  legal  career. 
She  served  as  an  attorney  adviser  at  the  Equal  Employment  Op- 
portunity Commission  and  as  a  senior  trial  attorney  with  the  U.S. 
Department  of  Education.  She  then  went  into  private  practice  be- 
fore returning  to  Government  service  in  1990  as  an  Assistant  U.S. 
Attorney  for  South  Carolina. 

During  4  of  her  6  years  in  the  U.S.  Attorneys  Office  she  was 
chief  of  the  Civil  Division.  Also,  she  twice  served  as  interim  U.S. 
attorney,  once  in  1993  and  again  in  1996. 

She  was  appointed  a  U.S.  magistrate  judge  for  the  District  of 
South  Carolina  in  1996,  where  she  serves  today.  In  that  capacity 
she  is  known  as  a  diligent  and  fair  jurist.  She  is  also  a  person  of 
character  and  integrity. 

She  is  married  to  attorney  Joseph  Dawson  Shine  and  has  two 
sons.  She  is  also  an  avid  runner  who  has  participated  in  numerous 
marathons.  I  have  been  a  runner  myself,  so  I  have  something  in 
common  with  her. 

I  am  very  pleased  to  support  this  nomination.  I  am  confident 
that  she  will  do  a  fine  job  on  the  district  court,  just  as  she  has  done 
on  the  magistrate's  court.  Thank  you,  Mr.  Chairman. 

Senator  THOMPSON.  Thank  you  very  much.  Senator  Thurmond. 

At  this  point  I  would  like  to  place  in  the  record  the  statement 
of  Congressman  James  E.  Clybum. 

[The  prepared  statement  of  Congressman  James  E.  Clybum  fol- 
lows:] 

Prepared  Statement  of  Congressman  James  E.  Clyburn,  a  Representative  m 
Congress  From  the  State  of  South  Carolina 

Mr.  Chairman,  it  is  my  privilege  to  express  my  support  for  the  nomination  of  Mar- 
garet Seymour  to  become  a  United  States  Judge  for  the  District  of  South  Carolina. 

Currently  a  United  States  Magistrate  Judge,  Ms.  Se3Tnour  is  well  qualified  for  our 
federal  judiciary.  She  has  extensive  legal  experience,  having  worked  as  a  govern- 
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ment  attorney  for  nearly  25  years.  Prior  to  being  named  a  federal  magistrate  judge, 
Ms.  Seymour  was  chief  of  the  U.S.  Attorney's  civil  division. 

It  is  important  to  note,  that  on  two  separate  occasions,  Ms.  Seymour  was  ap- 
pointed the  acting  U.S.  Attorney  for  South  CaroUna,  the  only  woman  and  only  Afri- 
can American  to  ever  hold  that  post.  She  earned  high  marks  from  the  judiciary  and 
the  entire  South  Carolina  legal  community  for  her  fairness  and  efficient  manage- 
ment of  the  top  federal  prosecutorial  office  in  our  state. 

In  addition  to  her  impressive  legal  credentials,  Ms.  Seymour  has  the  temperament 
and  demeanor  to  be  an  outstanding  member  of  the  bench.  I  am  confident  she  will 
uphold  the  Constitution  and  bring  honor  and  integrity  to  the  federal  judiciary. 

Margaret  Seymour  will  be  a  fine  judge  in  every  way  and  I  urge  the  Committee's 
swift  action  on  her  nomination.  Thank  you  for  your  consideration. 

Senator  Feinstein. 

Senator  Feinstein.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Chairman,  it  is  with  great  pleasure  that  I  introduce  to  this 
committee  Judge  David  Carter.  I  recommended  Judge  Carter  to 
President  CUnton  for  appointment  to  the  Federal  district  court  and 
I  strongly  support  his  nomination  today. 

I  would  ask  that  statements  of  support  be  entered  into  the  record 
from  Congressman  Ron  Packard  of  California,  and  Congressman 
Ed  Royce.  I  note  with  pleasure  that  Congressman  Chris  Cox  is  here 
in  support  of  this  nominee,  Congresswoman  Loretta  Sanchez,  as 
well.  I  very  much  appreciate  your  coming. 

Senator  Thompson.  The  statements  will  be  made  part  of  the 
record. 

[The  prepared  statements  of  Mr.  Packard  and  Mr.  Royce  follow:] 

Prepared  Statement  of  Hon.  Ron  Packard,  a  Representative  in  Congress 
From  the  State  of  California 

Mr.  Chairman  and  members  of  the  Judiciary  Committee,  I  wovdd  like  to  express 
my  strongest  support  for  the  appointment  of  Dave  Carter  to  the  Federal  District 
Court.  His  conservative  values  in  the  courtroom  and  fairness  and  compassion  have 
earned  him  respect  throughout  the  County  and  State. 

I  have  known  Dave  for  many  years  as  one  of  Orange  County's  most  dedicated  pub- 
lic servants.  He  is  well  respected  within  the  community  for  his  tough  stance  on 
crime,  unwavering  advocacy  of  victims'  rights  and  commitment  to  gang  intervention 
and  reduction.  His  innovative  programs  in  the  courtroom  dealing  with  the  difficult 
problems  of  criminal  aliens  and  the  destructive  force  of  youth  gangs  are  renowned. 

Dave's  credentials  speak  volumes.  His  experience  as  a  decorated  veteran,  former 
homicide  prosecutor  and  both  municipal  and  superior  court  judge  make  him  unique- 
ly qualified  for  this  appointment.  I  urge  qviick  confirmation  of  Dave  Carter  to  this 
prestigious  post. 


Prepared  Statement  of  Hon.  Edward  R.  Royce,  a  Representative  in  Congress 
From  the  State  of  California 

I  would  like  to  thank  you  for  moving  expeditiously  on  a  confirmation  hearing  for 
Superior  Court  Judge  David  O.  Carter's  nomination  to  the  Federal  District  Court. 
I  understand  that  Judge  Carter's  confirmation  hearing  has  been  scheduled  for 
Thursday,  October  1st.  Your  attention  to  his  appointment  is  greatly  appreciated. 

I  have  no  doubt  that  Judge  Carter  will  be  a  valuable  addition  to  the  Federal  Dis- 
trict Court.  Judge  Carter  has  proven  to  be  an  exceptional  administrator  and  an  ef- 
fective manager  of  the  court  system,  going  consistently  above  and  beyond  his  stand- 
ard judicial  duties.  His  tough  yet  compassionate  approach  to  the  law  has  earned 
him  the  respect  and  admiration  of  members  of  the  legal  community  and  citizens  of 
Orange  County.  During  his  10  years  as  head  of  the  Criminal  Panel  of  the  Orange 
County  Superior  Court,  Judge  Carter  developed  and  provided  financial  support  for 
successful  rehabilitation  programs.  His  actions  have  inspired  many  to  begin  new 
and  productive  Lives. 

Judge  Carter  has  my  complete  support  for  appointment  to  the  Federal  bench. 
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STATEMENT  OF  HON.  DIANNE  FEINSTEIN,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  CALIFORNIA 

Senator  Feinstein.  I  thank  the  chair. 

Judge  Carter  currently  serves  on  the  Orange  County  Superior 
Court  criminal  bench.  He  has  served  for  more  than  16  years  and 
has  been  selected  by  his  fellow  judges  to  serve  as  supervisory  crimi- 
nal judge.  In  that  capacity,  he  currently  presides  over  the  assign- 
ment of  13,000  felony  cases  a  year. 

I  would  like  to  provide  a  few  details  about  his  background  be- 
cause I  think  they  really  show  the  interesting  nature  of  this  can- 
didate. He  graduated  cum  laude  from  UCLA.  Prior  to  going  to  law 
school  he  was  a  Rhodes  Scholar  applicant  when  he  volunteered  for 
the  U.S.  Marine  Corps  during  the  Vietnam  War,  where  he  served 
from  1967  to  1969.  He  achieved  the  rank  of  first  lieutenant  and 
served  as  the  platoon  commander  who  led  150  Marines  on  the  mis- 
sion up  an  enemy-occupied  hill  during  the  Tet  offensive  at  Khe 
Sahn. 

He  was  hit  three  times — in  the  face,  in  the  arms  and  in  the  hip — 
during  the  storm  of  mortars  and  bullets  that  rained  down  on  the 
platoon.  He  spent  1  year  recuperating  in  the  Oakland  Naval  Hos- 
pital. He  was  awarded  the  Bronze  Star  and  Purple  Heart  for  his 
bravery  under  fire. 

Immediately  following  law  school.  Judge  Carter  began  working 
as  a  deputy  district  attorney  in  Orange  County  from  1972  to  1981. 
He  tried  more  than  25  murder  cases  and  was  a  veteran  of  the  coun- 
ty's special  homicide  prosecuting  panel.  Among  his  many  note- 
worthy cases,  he  was  the  prosecutor  in  the  infamous  trial  of  free- 
way killer  William  Bonine,  who  was  executed  at  San  Quentin  in 
1997  for  murdering  21  young  victims. 

He  was  appointed  to  the  municipal  court  in  1981,  elevated  to  Su- 
perior Court  in  1982,  where  he  has  served  with  great,  great  distinc- 
tion. 

I  personally  have  had  an  opportunity  going  back,  I  guess,  8  years 
to  watch  him  discuss  drugs  in  a  high  school  gymnasium  with  about 
3,000  students,  and  he  does  it  in  a  candid,  real  way  that  has  a  very 
impressive  effect. 

He  has  received  numerous  community  service  awards,  including 
Judge  of  the  Year  by  the  Orange  County  Narcotics  Officers  Associa- 
tion for  the  years  1988  and  1990,  the  Orange  County  Register's 
Newspaper  Angels  Award  for  work  with  youth,  and  the  Orange 
County  Bar  Association's  Liberty  Bell  Award  for  exceptional  con- 
tribution to  education  and  providing  access  to  justice  for  juveniles. 

His  nomination  to  this  court  enjoys  broad  bipartisan  support.  In 
fact,  he  has  received  more  letters  of  support  than  any  other  can- 
didate I  have  ever  interviewed  for  judicial  appointment. 

He  enjoys  broad  support  from  law  enforcement  in  his  community. 
Orange  County  Sheriff  Brad  Gates  writes  that  "He  has  consistently 
rendered  fair  judgments  that  are  based  on  facts,  not  opinions.  He 
stands  in  high  regard  with  law  enforcement  personnel  throughout 
Orange  County."  Sheriff  Gates  concludes,  "My  endorsement  of  his 
nomination  cannot  be  more  enthusiastic." 

It  is  the  same  thing  for  Neil  Purcell,  former  president  of  Orange 
County  Chiefs  of  Police  and  Sheriffs,  for  the  Westminster  Chief  of 
Police  James  Cook,  Newport  Chief  of  Police,  Orange  County  Chiefs 
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and  Sheriffs  Association  president  Bob  McDonald,  and  the  Narcot- 
ics Officers  presiding  officer,  as  well.  The  endorsements  go  on  and 
on  and  on. 

He  is  accompanied  by  his  wife  Mary  Ellen,  his  mother  Nancy,  his 
daughter  Lindsey  and  his  son  Chris.  And  I  cannot  be  prouder  of 
a  nominee  that  I  have  nominated  to  the  President  than  I  am  of  this 
one.  And  I  thank  you,  Mr.  Chairman. 

Senator  THOMPSON.  Thank  you  very  much. 

Senator  Frist  has  to  be  back  on  the  floor  and  I  am  going  to  give 
him  my  turn  next.  And  the  other  nominees,  if  you  will  just  wait 
and  we  will  bring  you  all  up  together. 

Senator  Frist. 

STATEMENT  OF  HON.  BILL  FRIST,  A  U.S.  SENATOR  FROM  THE 
STATE  OF  TENNESSEE 

Senator  Frist.  Thank  you,  Mr.  Chairman.  It  is  my  honor  to  in- 
troduce and  to  speak  on  behalf  of  someone  that  I  am  very,  very 
proud  to  introduce  today  and  that  is  Judge  Aleta  Trauger  of  Nash- 
ville, a  U.S.  Bankruptcy  Judge,  to  fill  a  vacancy  in  the  U.S.  District 
Court  for  the  Middle  District  of  Tennessee. 

Judge  Trauger  is  a  graduate  of  Cornell  University  and  earned 
two  degrees,  including  her  law  degree,  from  Vanderbilt  University, 
where  I  had  the  opportunity  to  work  before  coming  to  the  U.S.  Sen- 
ate. 

She  has  a  diversity  of  experience,  from  teaching  in  England  and 
in  the  public  schools  of  Tennessee  before  going  to  law  school,  to  pri- 
vate practice,  to  serving  as  legal  counsel  to  the  College  of  Charles- 
ton, to  serving  as  chief  of  staff  to  Nashville's  mayor. 

Most  significantly,  she  has  ample  experience  as  a  Federal  pros- 
ecutor and  in  that  capacity  she  always  rose  to  the  challenge  to  en- 
force the  rule  of  law.  As  the  chairman  knows,  she  even  prosecuted 
a  former  Democratic  Governor  of  Tennessee  for  selling  liquor  li- 
censes. 

I  believe  her  prosecutorial  experience  will  also  make  her  sen- 
sitive to  the  need  to  enforce  constitutional  laws  passed  by  the  legis- 
lative branch.  I  do  not  believe  she  will  attempt  to  substitute  her 
own  will  for  the  rule  of  law,  which  will  be  a  breath  of  fresh  air  for 
the  people  of  Middle  Tennessee. 

As  a  U.S.  Bankruptcy  Judge,  Judge  Trauger  has  earned  high 
marks  from  the  bar  for  her  intellect  and  her  fairness.  As  you  can 
witness  from  her  biography,  she  is  also  committed  to  her  commu- 
nity, serving  on  numerous  boards  and  committees  to  help  the  peo- 
ple of  Nashville. 

And  she  is  committed  to  her  profession.  Witness  her  leadership 
role  in  the  Harry  Phillips  Americans  of  Court,  which  helps  mentor 
young  trial  lawyers. 

She  is  accompanied  today  by  her  husband  and  daughter,  who  she 
will  introduce  later. 

Mr.  Chairman,  the  administration  has  sent  us  a  fine  Nashvillian 
to  confirm  as  district  judge  and  I  hope  the  committee  acts  swiftly 
on  her  nomination. 

Senator  THOMPSON.  Thank  you  very  much.  Senator  Frist. 

Senator  Murray. 
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STATEMENT  OF  HON.  PATTY  MURRAY,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  WASHINGTON 

Senator  Murray.  Thsink  you,  Mr.  Chairman.  I  really  appreciate 
this  committee  scheduling  our  outstanding  nominee  from  Washing- 
ton, the  Hon.  Robert  Lasnik,  on  your  coveted  final  hearing  for  this 
Congress. 

I  am  delighted  to  be  here  today  to  introduce  and  wholeheartedly 
endorse  the  confirmation  of  Judge  Lasnik  for  a  seat  on  the  State 
of  Washington's  Western  District  Court. 

Judge  Lasnik  has  several  members  of  his  family  with  him  today 
and  I  want  to  recognize  Ruth  Lasnik,  who  he  allowed  me  to  intro- 
duce as  his  82-year-old  mother,  who  is  a  long-time  public  school 
teacher;  his  wife  Seda,  who  is  also  a  school  teacher,  and  his  three 
children,  Amanda,  Alexander,  and  Andy.  He  also  is  accompanied 
today  by  his  bailiff,  Teri  Roberts,  and  her  husband.  Rick,  who  are 
here  from  Seattle. 

Mr.  Chairman,  I  understand  the  committee  is  hoping  to  move 
quickly  through  this  hearing  and  I  know  the  nominees  will  cer- 
tainly appreciate  a  rapid  process,  so  I  will  just  say  I  strongly  en- 
dorse without  hesitation  Judge  Lasnik.  He  is  an  outstanding  mem- 
ber of  our  community,  both  professionally  and  personally.  Judge 
Lasnik  is  a  highly  respected  jurist  and  comes  with  strong  rec- 
ommendations from  judges  and  lawyers  across  the  political  spec- 
trum. 

He  will  be  an  immediate  asset  to  the  Federal  bench  with  his 
deep  knowledge  of  the  criminal  justice  system  and  his  experience 
as  a  trial  judge. 

I  want  to  wish  him  all  the  best,  as  he  is  heard  today.  I  also  want 
to  thank  Senator  Grorton  for  working  with  me  to  select  Judge 
Lasnik  and  ensure  the  finest  legal  minds  and  the  best  of  our  citi- 
zens are  seated  on  Washington's  Federal  bench. 

Again  I  thank  the  chairman  and  committee  for  taking  time  to 
hear  this  excellent  candidate  and  urge  you  to  send  his  name  to  the 
floor  immediately.  I  ask  that  the  remainder  of  my  statement  be 
submitted  to  the  record. 

Senator  Thompson.  It  will  be  made  part  of  the  record  and  thank 
you  very  much  for  being  here. 

[The  prepared  statement  of  Senator  Murray  follows:] 

Prepared  Statement  of  Senator  Patty  Murray 

Mr.  Chairman,  I  appreciate  the  committee  schediiling  our  outstanding  nominee 
from  Washington,  the  Honorable  Robert  Lasnik,  on  your  coveted,  final  hearing  for 
this  Congress.  I  wholeheartedly  endorse  the  confirmation  of  Judge  Lasnik  for  a  seat 
on  the  State  of  Washington's  Western  District  Court. 

Judge  Lasnik  has  several  members  of  his  family  with  him  today.  I  would  like  to 
recognize  Ruth  Lasnik,  his  82-year-old  mother  and  a  long-time  public  school  teacher, 
his  wife,  Seda  ("Say-dah"),  also  a  school  teacher;  and  his  three  children,  Amanda, 
Alexander  and  Andy.  He  also  has  his  bailiff,  Terri  Roberts  and  her  husband,  Rick, 
with  him  from  Seattle. 

I  understand  the  committee  is  hoping  to  move  quickly  through  this  hearing.  I 
know  the  nominees  will  certainly  appreciate  a  rapid  process!  I  want  to  say  I  strongly 
endorse,  without  hesitation.  Judge  Lasnik. 

He  is  an  outstanding  member  of  his  community — ^both  professionally  and  person- 
ally. Judge  Lasnik  is  a  highly  respected  jurist  and  comes  with  strong  recommenda- 
tions from  judges  and  lawyers  across  the  poUtical  spectrum.  He  will  be  an  imme- 
diate asset  to  ti\e  federal  bench  with  his  deep  knowledge  of  the  criminal  justice  sys- 
tem and  experience  as  a  trial  judge. 
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I  want  to  wish  him  all  the  best  as  he  is  heard  today.  I  also  want  to  thank  Senator 
Gorton  for  working  with  me  to  select  Judge  Lasnuc  and  ensure  the  finest  legal 
minds  and  the  best  of  our  citizens  are  seated  on  Washington's  federal  bench. 

^ain,  I  thank  the  chairman  and  committee  for  taking  time  to  hear  this  excellent 
candidate  and  urge  you  to  send  his  name  to  the  floor  immediately. 

I  ask  that  the  remainder  of  my  statement  be  inserted  in  the  record. 

Judge  Lasnik  has  been  serving  on  the  King  County  Superior  Court  since  1990  and 
was  recently  elected  to  serve  as  the  assistant  presiding  judge  for  the  next  court 
term.  He  graduated  from  Brandeis  University  with  a  degree  in  psychology  and  soci- 
ology and  later  obtained  two  master's  degrees  from  Northwestern  University  in  jour- 
nahsm  and  counseUng.  He  received  his  law  degree  from  the  University  of  Washing- 
ton in  1978. 

From  1978  through  1990,  he  worked  for  the  King  County  Prosecutor's  office  where 
he  spent  several  years  as  chief  of  staff.  In  that  role,  he  gained  a  broad  array  of  expe- 
rience as  a  trial  lawyer,  appellate  advocate,  policy  maker  and  legislative  liaison. 
During  that  period,  he  worked  with  the  state  legislature  to  establish  new  laws  on 
the  prosecution  of  child  abuse  and  famUy  violence,  in  addition  to  strengthening  vic- 
tim's rights  and  establishing  sentencing  reform. 

Judge  Lasnik  has  been  a  frequent  presenter  at  judicial  and  legal  conferences,  has 
served  on  the  Board  of  Alternative  Intervention  Resources  (a  private  non-profit  or- 
ganization running  the  King  County  Treatment  Alternatives  to  Street  Crimes  pro- 
gram), was  chair  of  the  State  Sentencing  GuideUnes  Commission,  and  is  currently 
the  chair  of  the  Bench-Bar  Press  Liaison  Committee  (the  "fire  brigade"  on  first 
amendment  issues). 

He  has  devoted  many  hours  to  working  with  students  at  all  levels,  from  third- 
graders  to  third-year  law  students,  providing  them  with  insights  into  our  justice 
system  and  presiding  over  "mock"  trials.  He  is  the  author  of  A  Parent's  Guide  to 
Adoption. 

Tne  federal  bench  will  be  strengthened  with  the  addition  of  Judge  Robert  Lasnik 
to  its  ranks. 

Senator  THOMPSON.  Representative  Chris  Cox. 

STATEMENT  OF  HON.  CHRISTOPHER  COX,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  CALIFORNIA 

Representative  Cox.  It  is  an  honor  for  me  to  be  here  today.  As 
Senator  Feinstein  has  said,  there  is  no  one  more  qualified  that  we 
might  have  had  nominated  from  CaUfomia  and  from  Orange  Coun- 
ty than  Judge  Carter. 

As  she  outlined,  he  has  been  a  judge  for  18  years  and  before 
that,  he  was  a  DA  for  9  years.  He  spent  3  years  in  service  to  his 
country  as  a  U.S.  Marine  and,  as  you  heard,  he  is  a  decorated  vet- 
eran of  the  Vietnam  war. 

His  toughness  on  crime,  and  it  is  authentic,  is  matched  only  by 
his  compassion  for  the  victims  of  crime  and  for  people  who  are,  in 
an  odd  way,  also  victims  of  crime  and  perpetrators  simulta- 
neously— ^the  gang  members  who  get  involved  in  their  youth  and 
who  can  be  set  straight.  And  he  has  done  a  great  deal  to  set 
straight  the  lives  of  many,  many  of  our  youth. 

For  all  of  his  honors  and  accomplishments,  Judge  Carter  is  very 
much  a  humble  man.  I  know  that  because  some  years  ago  I  com- 
mitted a  youthful  indiscretion  and  I  found  myself  in  traffic  school. 

Senator  Thompson.  I  think  we  are  all  breathing  a  sigh  of  relief. 
[Laughter.] 

Representative  Cox.  I  found  myself  in  traffic  school  and  I  was, 
at  the  time,  a  very  junior  member  of  the  House  of  Representatives. 
And  I  showed  up  in  traffic  school  and  looked  around  to  see  who 
else  was  there  and  saw  Judge  Carter.  Unfortunately,  the  few  score 
of  others  who  were  there  recognized  both  of  us.  And  the  truth  is 
that  there  has  never  been  a  better  illustration  that  neither  judges 
nor  U.S.  Representatives  are  above  the  law. 
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Judge  Carter  is  most  assuredly  committed  to  equal  justice  under 
the  law  and  he  gives  equally  of  his  time  to  all  before  his  court  and 
in  his  private  life. 

There  is  one  other  thing  that  I  would  like  to  thank  this  commit- 
tee for  doing  and  that  is  for  confirming  a  judge,  a  fine  man,  from 
Orange  County.  In  a  State  that  has  millions  more  people  than  Can- 
ada, it  is  not  always  obvious  in  Washington  that  merely  nominat- 
ing a  Californian  is  not  always  enough.  California  is  a  big  place. 
Orange  County  itself  is  a  big  place,  bigger  than  one-third  of  the 
States  in  terms  of  population,  bigger  than  two-thirds  of  the  States 
in  terms  of  its  economy. 

And  so  we  are  not  only  pa3dng  tribute  today  to  Judge  Carter  but 
also  to  the  2V2  million  people  of  Orange  County  who  well  deserve 
and  much  appreciate  having  their  cases  decided  by  one  of  their 
own. 

I  can  think  of  no  person  that  I  would  rather  have  my  case  de- 
cided by,  whatever  side  of  the  argument  I  had,  than  the  man  that 
you  are  considering  today  and  I  am  very  proud  to  be  here  with 
Judge  Carter  and  with  his  family. 

Senator  Thompson.  Thank  you  very  much.  We  appreciate  it. 

Representative  Velazquez. 

STATEMENT  OF  HON.  NYDIA  VELAZQUEZ,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  NEW  YORK 

Representative  Velazquez.  Thank  you,  Mr.  Chairman,  Senator 
Feinstein,  distinguished  members  of  this  committee.  It  is  indeed  an 
honor  to  introduce  Ms.  Anabelle  Rodriguez,  the  President's  nomi- 
nee for  the  Federal  District  Court  in  Puerto  Rico,  before  this  distin- 
guished committee. 

Mr.  Chairman,  I  have  known  Ms.  Rodriguez  for  over  15  years. 
I  can  tell  you  that  she  has  prepared  herself  superbly  to  serve  the 
public  and  the  judicial  system  as  a  Federal  judge.  It  is  indeed  in- 
spiring how  she  has  faced  and  overcome  great  obstacles  in  her  legal 
career. 

While  studying  law  at  the  University  of  Puerto  Rico  Law  School, 
Ms.  Rodriguez  was  the  mother  of  two.  In  fact,  both  of  her  sons  are 
here  today,  along  with  her  husband.  Ms.  Rodriguez  also  worked 
parttime  while  pursuing  her  degree.  Through  her  determination 
and  hard  work,  she  graduated  magna  cum  laude. 

After  law  school  and  a  judicial  clerkship,  Ms.  Rodriguez  entered 
the  Office  of  Solicitor  General  of  Puerto  Rico.  Through  her  dedi- 
cated service,  she  worked  her  way  up  to  become  solicitor  general. 
In  that  capacity,  she  argued  cases  before  the  first  circuit  on  behalf 
of  the  Commonwealth  of  Puerto  Rico.  She  also  coordinated  and  su- 
pervised the  cases  of  the  Federal  Litigation  Department  of  the 
Puerto  Rican  Department  of  Justice. 

Upon  leaving  government  service  in  1992,  she  joined  Puerto 
Rico's  fourth  largest  law  firm.  She  is  currently  a  senior  partner 
there.  She  also  cochairs  the  litigation  department,  supervising  com- 
plex commercial  claims.  Clearly  Ms.  Rodriguez  has  demonstrated 
great  legal  skills  as  a  litigator  and  appellate  lawyer  in  both  civil 
and  criminal  cases  and  will  make  an  effective  adjudicator. 

Others  have  recognized  her  qualifications,  as  well.  For  example, 
the  ABA  Standing  Committee  on  Federal  Judiciary  unanimously 
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supported  Ms.  Rodriguez  as  a  qualified  candidate  for  this  nomina- 
tion. And,  distinguished  lawyers  from  around  the  country  have  sup- 
ported her  nomination. 

Mr.  Chairman,  I  think  that  we  all  know  about  the  difficult  times 
that  the  people  of  Puerto  Rico  are  facing,  and  I  know  that  a  posi- 
tive nomination  will  make  the  women  and  the  people  of  Puerto 
Rico  very  happy  at  this  moment. 

I  strongly  urge  the  committee  to  move  forward  with  Ms. 
Rodriguez's  nomination.  Puerto  Rico  is  relying  on  this  body  to  pro- 
vide the  additional  judicial  help  it  so  desperately  needs.  Thank  you 
very  much. 

Senator  THOMPSON.  Thank  you  very  much. 

Representative  Sanchez. 

STATEMENT  OF  HON.  LORETTA  SANCHEZ,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  CALIFORNIA 

Representative  Sanchez.  Thank  you,  Mr.  Chairman  and  mem- 
bers of  the  committee  and  in  particular  to  my  own  Senator,  Dianne 
Feinstein  for  a  great  nomination  in  Judge  Carter.  All  of  us  from 
Orainge  County  do  strongly  support  this  nomination  and  I  will  be 
short  because  I  hope  in  shortening  my  statement,  you  will  bring 
this  nomination  to  the  floor  and  get  this  done  for  us.  We  have  wait- 
ed a  long  time  for  Judge  Carter  to  be  in  the  Federal  system  in  Or- 
ange County. 

I  will  only  tell  you  that  among  all  the  other  things  that  Senator 
Feinstein  and  my  colleague  Mr.  Cox  mentioned,  that  probably  one 
of  the  most  important  things  about  Judge  Carter  is  that  he  is  an 
innovator.  While  sitting  on  the  bench  he  was  one  of  the  first  to  un- 
derstand that  instead  of  locking  people  in  crowded  jails,  community 
service  might  be  a  way  in  which  to  rectify  situations  and  he  was 
one  of  the  first  in  California  to  do  that. 

Judge  Carter  also,  from  his  own  moneys — I  know  his  wife  is  here 
today — has  put  forward  money,  time  and  time  again,  for  tattoo  re- 
moval from  gang  members  who  wish  to  get  out  of  gangs  and 
straighten  out  their  lives  and  he  has  worked  very  hard  with  our 
youth  of  Orange  County. 

And,  more  importantly,  he  is  a  judge  for  the  future,  one  that  will 
bring  all  of  the  different  interests  of  Orange  County  together  and 
one  that  will  be  fair. 

So  today  I  just  echo  once  again  the  great  choice  of  our  Senator 
Dianne  Feinstein.  Thank  you. 

Senator  THOMPSON.  Thank  you  very  much,  all  of  you,  for  being 
here. 

I  want  to  make  a  few  further  comments  about  Judge  Aleta 
Trauger,  the  nominee  to  fill  the  vacancy  on  the  U.S.  District  Court 
for  the  Middle  District  of  Tennessee. 

If  confirmed.  Judge  Trauger  will  become  the  first  woman  to  sit 
on  that  court.  Judge  Trauger  has  had  an  outstanding  career,  and 
I  believe  that  she  is  fully  prepared  for  the  duties  that  she  has  been 
nominated  to  undertake. 

I  want  to  start  by  thanking  Chairman  Hatch  and  his  staff  for 
completing  the  background  work  on  this  nomination  so  promptly  in 
order  to  allow  Judge  Trauger's  nomination  to  be  considered  at  this 
hearing. 
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Judge  Trauger  started  her  career  as  a  school  teacher,  as  Senator 
Frist  said.  Upon  receiving  her  master  of  arts  in  teaching,  however, 
she  promptly  enrolled  in  Vanderbilt  Law  School,  from  which  she 
graduated  in  1976.  She  began  her  legal  career  with  a  Nashville  law 
firm  and  soon  became  an  assistant  U.S.  attorney  in  Nashville,  a  job 
that  I  was  once  privileged  to  hold. 

In  1979  she  moved  to  the  U.S.  Attorney's  Office  in  Chicago,  but 
returned  to  Nashville  in  1980.  In  1981  and  1982  she  served  as  first 
assistant  U.S.  attorney  and  chief  of  the  Criminal  Division  for  Re- 
publican U.S.  Attorney  Joe  Brown,  who  is  now  a  U.S.  magistrate 
judge  in  Nashville  and  who,  of  course,  recommends  Judge  Trauger 
very  highly. 

In  1983  Judge  Trauger  returned  to  private  practice  and  for  2 
years  Judge  Trauger  moved  to  South  Carolina  and  served  as  legal 
counsel  to  the  College  of  Charleston,  SC,  a  position  that  exposed 
her  to  a  wide  variety  of  civil  law  issues. 

But  in  1985  Judge  Trauger  had  the  foresight  to  return  to  Nash- 
ville, TN,  where  she  joined  one  of  the  city's  leading  law  firms.  And 
in  1991,  public  service  called  again.  She  became  chief  of  staff  of  the 
mayor  of  metropolitan  Nashville,  Phil  Bredesen.  Judge  Trauger's 
ability  and  character  were  recognized  during  this  period  by  her  ap- 
pointment to  the  Tennessee  Court  of  the  Judiciary,  on  which  she 
served  from  1987  to  1993,  which  has  disciplinary  authority  over 
State  and  local  judges  in  Tennessee. 

In  1993  Judge  Trauger  was  appointed  U.S.  bankruptcy  judge  for 
the  Middle  District  of  Tennessee.  In  this  position  she  has  ably  de- 
veloped into  a  fine  trial  judge  whose  abilities  are  widely  recognized 
in  the  middle  district.  One  of  her  early  decisions  was  upheld  by  the 
sixth  circuit,  establishing  important  precedent  for  the  circuit,  and 
only  two  of  her  decisions  in  all  this  time  have  been  reversed  on  ap- 
peal. 

In  addition  to  her  professional  qualifications.  Judge  Trauger  has 
been  active  in  numerous  community  organizations,  and  has  served 
as  president  of  the  Tennessee  Lawyers  Association  for  Women. 

This  committee  sees  very  few  nominees  with  more  superb  quali- 
fications than  these,  and  I  am  pleased  to  recommend  Judge 
Trauger  to  the  committee.  I  am  certain  that  when  members  of  the 
full  Senate  have  an  opportunity  to  familiarize  themselves  with  her 
record,  they  too  will  support  this  nomination.  And  I  hope  that  we 
will  act  on  this  nomination  this  year  in  order  to  fill  this  vacancy 
without  delay. 

So  with  that,  I  will  ask  our  nominees  to  come  to  the  table  and 
in  alphabetical  order,  if  we  may.  Judge  Seymour,  if  you  will  move 
down  two  seats  and  let's  have  Judge  Carter  where  you  are,  please, 
and  then  Judge  Lasnik,  then  Ms.  Rodriguez,  then  Judge  Seymour 
and  then  Judge  Trauger.  And  will  you  all  stand,  please,  first? 

Do  you  swear  or  affirm  that  the  testimony  you  give  will  be  the 
truth,  the  whole  truth  and  nothing  but  the  truth,  so  help  you  Gk)d? 

Well,  ladies  and  gentlemen,  congratulations  to  you  for  being  at 
this  stage  in  the  proceedings.  There  has  already  been  a  lot  of  won- 
derful things  said  about  you.  I  am  wondering  after  a  year  or  so  on 
the  Federal  bench  if  those  same  sentiments  will  be  forthcoming. 
We  will  wait  and  see. 
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First  of  all,  Judge  Carter,  do  you  have  anyone  here  with  you 
today  that  you  would  like  to  introduce? 

TESTIMONY  OF  HON.  DAVID  O.  CARTER,  OF  CALIFORNIA,  TO 
BE  U.S.  DISTRICT  COURT  JUDGE  FOR  THE  CENTRAL  DIS- 
TRICT OF  CALIFORNIA 

Judge  Carter.  Mr.  Chairman,  Senator  Feinstein,  Senator  Thur- 
mond, I  proudly  introduce  my  mother,  Nancy. 

Senator  THOMPSON.  Please  stand  if  you  would. 

Judge  Carter.  My  wife  Mary  Ellen. 

Senator  THOMPSON.  Welcome. 

Judge  Carter.  Our  daughter  Lindsey,  our  son  Chris,  and  we  left 
the  other  four  children  at  home. 

Senator  THOMPSON.  Thank  you  very  much  and  welcome.  Thank 
you  very  much  for  being  here. 

Judge  Lasnik. 

TESTIMONY  OF  HON.  ROBERT  S.  LASNIK,  OF  WASHINGTON,  TO 
BE  U.S.  DISTRICT  JUDGE  FOR  THE  WESTERN  DISTRICT  OF 
WASHINGTON 

Judge  Lasnik.  Thank  you,  Mr.  Chairman  and  Senator  Thurmond 
and  Senator  Feinstein. 

In  the  front  row  here  I  have  my  mother  Ruth  Lasnik.  Next  to 
her  are  her  three  grandchildren,  Amanda,  Andy  and  Alexander. 
And  my  wife  Seda.  Next  to  Seda  is  my  bailiff  of  my  entire  time  on 
the  bench,  Teri  DeHaan  Roberts  and  her  husband  Rick.  And  I  have 
a  childhood  friend  from  fourth  grade  here.  Bob  Silverman,  who 
came  down  from  New  Jersey.  He  is  a  travel  agent.  His  fiance, 
Ronny,  and  his  son  Sean.  Please  stand.  Thank  you. 

Senator  Thompson.  All  right.  Thank  you  very  much  and  wel- 
come. 

Ms.  Rodriguez. 

TESTIMONY  OF  ANABELLE  RODRIGUEZ,  OF  PUERTO  RICO,  TO 
BE  U.S.  DISTRICT  JUDGE  FOR  THE  DISTRICT  OF  PUERTO  RICO 

Ms.  Rodriguez.  Thank  you,  Mr.  Chairman.  I  have  with  me  here 
my  husband  Francisco,  my  elder  son  Ricky  and  my  younger  son 
Fernando.  Not  here  because  she  couldn't  maJce  the  trip,  my  mother, 
and  I  think  I  would  be  remiss  if  I  did  not  take  a  short  time  to  re- 
member the  memory  of  my  father,  who  unfortunately  passed  away 
a  few  years  ago  but  he  is  somewhere  in  here.  Thank  you. 

Senator  Thompson.  Right.  Thank  you  very  much.  I  am  sure  you 
are  right  and  welcome  to  your  family. 

Judge  Seymour. 

TESTIMONY  OF  HON.  MARGARET  B.  SEYMOUR,  OF  SOUTH 
CAROLINA,  TO  BE  U.S.  DISTRICT  JUDGE  FOR  THE  DISTRICT 
OF  SOUTH  CAROLINA 

Judge  Seymour.  Thank  you,  Mr.  Chairman,  Senator  Thurmond 
and  Senator  Feinstein. 

I  would  like  to  introduce  my  husband,  Joseph  Shine,  my  son, 
Craig  Sejnnour,  my  other  son,  Eric  Shine,  my  mother,  Mrs.  Vanilla 
Beane,  my  aunt,  Inez  Dade,  my  nephew  Michael  Jefferson,  my 
niece  Crystal  Beane.  I  have  a  friend  from  South  Carolina  who  is 
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here,  Kelly  Shackleford,  and  a  friend,  Seth  Silberman,  who  is  also 
here. 

Senator  Thompson.  All  right.  Welcome.  Thank  you  very  much. 

Judge  Seymour.  I  would  also  like  to  say  that  two  members  of  my 
family  are  not  here  with  me.  That's  my  father  who  passed  away 
and  my  aunt,  Louise  Beane,  but  I  am  sure  they  are  here  with  me 
in  spirit. 

Senator  Thompson.  Thank  you  very  much. 

Judge  Trauger. 

TESTIMONY  OF  HON.  ALETA  A.  TRAUGER,  OF  TENNESSEE,  TO 
BE  U.S.  DISTRICT  JUDGE  FOR  THE  MIDDLE  DISTRICT  OF 

TENNESSEE 

Judge  Trauger.  Mr.  Chairman,  Senator  Thurmond,  Senator 
Feinstein,  thanks  for  having  us. 

I  would  like  to  introduce  my  husband,  Byron  Trauger,  who  is 
here,  my  daughter  Katherine  Trauger,  who  promised  she  would 
stand  up,  my  brother-in-law  Tom  Trauger,  who  is  a  lawyer  practic- 
ing in  the  District,  and  his  wife  Jana,  who  is  a  filmmaker.  They 
are  both  here — Jana  Belsky. 

questioning  by  senator  THOMPSON 

Senator  Thompson.  Wonderful.  Welcome.  Glad  to  see  you  here 
today. 

Judge  Carter,  I  notice  that  despite  your  extensive  experience  in 
prosecution  and  as  a  judge,  you  have  almost  no  experience  in  han- 
dling civil  cases,  no  experience  in  Federal  court.  As  you  know, 
there  are  many  complex  procedural  and  substantive  issues  to  ad- 
dress in  the  Federal  system.  Tell  the  committee  what  you  intend 
to  do  to  prepare  yourself  to  handle  a  significant  docket  of  civil  liti- 
gation. 

Judge  Carter.  My  belief  is  that  just  old-fashioned  hard  work,  an 
awful  lot  of  long  hours,  Mr.  Chairman. 

Second,  I  am  going  to  seek  the  wisdom  and  guidance  of  the  other 
Federal  judges  and  presume  that  I  know  very  little  in  the  civil 
arena  as  I  work  toward  that  competency  level. 

Third,  I  will  rely  upon  the  litigants  and  their  ability  to  prepare 
and  my  ability,  I  hope,  to  read  hours  and  hours  of  their  briefs  and 
to  make  certain  that  I  reread  those  until  I  feel  very  comfortable 
making  those  decisions. 

Senator  Thompson.  All  right,  sir.  I  notice  you  have  undertaken 
a  number  of  programs  to  reduce  the  delay  of  handling  cases  in  your 
courts.  The  Federal  courts  are  not  quite  yet  overwhelmed  with 
criminal  cases  the  way  some  State  courts  are  but  if  Congress  keeps 
acting  the  way  we  are,  they  soon  may  be. 

What  factors  are  needed  in  a  judge  to  reduce  the  delay  and  move 
cases  along  promptly?  And  what  differences  are  there  between 
moving  criminal  cases  which,  by  law,  must  be  tried  within  a  cer- 
tain period  of  time,  and  civil  cases,  which  tend  to  drag  on? 

Judge  Carter.  Uniformity,  predictability  of  that  judge.  When 
time  parameters  are  set,  time  limits  are  set,  that  they  are  truly 
meant  by  that  jurist  and  they  are  abided  to  by  counsel. 

I  also  think  it  is  critical  that  the  judge  is  active  in  that  case  man- 
agement. And  as  the  master  calendar  judge  handling  over  13,000 
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cases  a  year  for  many,  many  years,  I  cannot  impress  upon  you,  Mr. 
Chairman,  how  difficult  that  can  be  without  the  rehance  of  counsel 
on  that  uniformity  and  that  consistency  on  a  jurist's  part. 

Senator  THOMPSON.  It  is  the  judge's  obligation  to  keep  it  moving 
along  and  keep  lawyers  moving. 

Judge  Carter.  Absolutely.  The  detriment,  Mr.  Chairman,  to  vic- 
tims and  to  the  litigants  without  your  ability  to  handle  a  docket  is 
sometimes  justice  not  served. 

Senator  Thompson.  Judge  Lasnik,  you  too  have  no  civil  litigation 
experience  £ind  almost  no  Federal  court  experience.  Please  address 
yourself  to  the  matter  that  I  just  raised  with  Judge  Carter  and  how 
you  feel  that  your  experience  qualifies  you  and  what  steps  and 
preparation  you  might  take  to  make  this  transition. 

Judge  Lasnik.  Mr.  Chairman,  when  I  went  on  the  bench  in  Janu- 
ary 1990  I  had  never  tried  a  civil  case  and  I  v/ent  right  on  the  civil 
calendar  and  90  percent  of  my  time  on  the  superior  court  bench 
has  been  handling  exclusively  civil  cases. 

I  am  going  to  approach  this  the  same  way  I  approached  that.  I 
had  a  fear  factor  that  motivated  me  to  work  twice  as  hard  because 
I  figured  I  was  often  in  a  courtroom  with  attorneys  who  knew  more 
than  I  did  about  the  area,  and  I  didn't  like  that  feeling. 

So  I  think  that  I  have  since  developed  an  experience  level  of  han- 
dling complex  civil  cases  and  moving  them  along  quickly.  So  I  be- 
lieve that  I  will  be  able  to  handle  the  civil  caseload  in  Federal 
court,  which  tends  to  be  more  complex  cases. 

In  regard  to  the  actual  Federal  system,  I  would  echo  what  Judge 
Carter  said — work  hard. 

Senator  Thompson.  Thank  you  very  much. 

Judge  Trauger,  I  of  course  am  very  familiar  with  your  back- 
ground and  wide  experience  but  as  you  know,  there's  widespread 
concern  in  Tennessee  that  Federal  courts  have  allowed  habeas  cor- 
pus petitions  in  capital  cases  to  remain  pending  for  too  long  with- 
out a  decision,  except  when  the  decision  is  to  vacate  the  death  sen- 
tence. 

Would  you  have  any  problem  imposing  a  death  sentence,  if  ap- 
propriate under  Federal  law,  or  upholding  one  under  State  law  and 
do  you  believe  that  it's  appropriate  for  a  Federal  judge  to  allow  ha- 
beas corpus  petitions  in  capital  cases  to  remain  undecided  for 
lengthy  periods  of  time? 

Judge  Trauger.  In  answer  to  the  second  part  of  the  question,  no, 
I  do  not  think  it's  appropriate  to  allow  them  to  languish.  I  think 
for  the  sake  of  the  people  involved  with  the  crime  and  the  defend- 
ant and  the  victims  and  their  families,  they  need  quick  decisions 
and  I  would  not  let  them  languish. 

I  have  no  philosophical  or  moral  or  religious  problems  with  the 
death  penalty. 

Senator  Thompson.  Of  course  you're  right  and  it  does  very  much 
affect  the  family  and  I  think  it  brings  a  certain  amount  of  disre- 
pute with  regard  to  the  way  the  law  is  looked  upon  and  this  is  cer- 
tainly, I  think,  something  that  we  should  address. 

I  am  going  to  defer  to  my  colleagues  now  for  further  questions. 
Senator  Thurmond. 
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QUESTIONING  BY  SENATOR  THURMOND 

Senator  Thurmond.  Thank  you  very  much.  I  just  have  about 
three  questions  I  would  Uke  to  ask  you.  I  will  read  the  question 
and  then  I  will  go  down  and  get  each  one  of  your  answers. 

Do  you  have  any  personal  objections  to  the  death  penalty  that 
would  cause  you  to  be  reluctant  to  impose  the  death  penalty? 

Judge  Carter.  Senator  Thurmond,  I  do  not. 

Judge  Lasnik.  I  have  no  such  reservations. 

Ms.  Rodriguez.  No,  sir,  I  do  not. 

Judge  Seymour.  Senator  Thurmond,  I  do  not. 

Judge  Trauger.  No  reservations.  Senator  Thurmond. 

Senator  Thurmond.  Thank  you. 

Do  any  of  you  have  any  personal  objections  to  mandatory  mini- 
mum criminal  sentences  that  would  make  you  reluctant  to  impose 
or  uphold  such  a  sentence? 

Judge  Carter.  I  have  no  objection  to  mandatory  sentences,  Sen- 
ator Thurmond. 

Ms.  Rodriguez.  No  objection.  Senator  Thurmond. 

Judge  Seymour.  I  have  no  objection  to  mandatory  minimum  sen- 
tences. 

Judge  Trauger.  I  have  no  objection  to  those  sentences,  Senator. 

Judge  Lasnik.  And  neither  do  I. 

Senator  Thurmond.  The  third  question  I  have  in  mind,  as  you 
know,  the  sentencing  of  criminal  defendants  in  Federal  court  is 
conducted  under  the  Federal  sentencing  guidelines.  Some  argue 
that  the  guidelines  do  not  provide  enough  flexibility  for  the  sen- 
tencing judge  while  others  believe  the  guidelines  are  entirely  prop- 
er. 

What  is  your  view  of  the  Federal  sentencing  guidelines  and  their 
application? 

Judge  Carter.  That  they  will  be  upheld  by  me,  that  they  have 
been  upheld  by  the  courts  and  that  they  have  been  passed  by  the 
Congress  and  approved  by  the  Senate. 

Judge  Lasnik.  I  support  guideline  sentencing.  We  have  it  in 
Washington  State  and  I  have  sentenced  under  it  and  I  believe  it 
is  appropriate  and  I  will  fully  support  it  as  a  Federal  judge. 

Ms.  Rodriguez.  I  fully  support  the  Federal  guidelines.  Senator 
Thurmond.  They  were  established  as  a  policy  decision  by  Congress 
and  I  intend  to  apply  them. 

Judge  Seymour.  Senator  Thurmond,  I  support  the  sentencing 
guidelines  and  would  have  no  difficulty  in  applying  those  in  any 
case. 

Judge  Trauger.  I  feel  the  same.  Senator.  I  have  no  problem  with 
the  sentencing  guidelines,  enforcing  them. 

Senator  THURMOND.  I  don't  think  I  will  ask  any  other  questions. 
I  think  you  are  all  well  qualified. 

Senator  THOMPSON.  Thank  you  very  much. 

Senator  Feinstein. 

questioning  by  senator  feinstein 

Senator  Feinstein.  Thank  you  very  much,  Mr.  Chairman. 
Recently  we  have  heard  a  great  deal  about  "judicial  activism."  A 
judicial  activist  has  been  defined  as  a  judge  who  doesn't  appreciate 
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the  inherent  Hmits  on  judicial  authority  under  the  Constitution 
and  who  seeks  to  legislate  from  the  bench. 

I  have  two  questions  I  would  like  to  ask  each  one  of  you  to  an- 
swer on  judicial  activism.  The  first  is,  what  do  you  understand  the 
inherent  limits  on  judicial  authority  to  be  under  the  Constitution? 
Whoever  wants  to  go  first,  and  then  we  will  go  right  down  the  line. 
Judge  Carter? 

Judge  Carter.  Under  the  separation  of  powers  the  courts  are 
bound  by  the  Constitution,  legislation  and  stare  decisis  and  there 
is  no  room  for  a  judge  interjecting  a  personal  opinion  into  that  deci- 
sionmaking process. 

Senator  Feinstein.  Judge  Lasnik. 

Judge  Lasnik.  Thank  you.  Senator,  I  believe  that  as  a  judge, 
your  job  is  to  determine  just  the  case  that  is  in  front  of  you,  not 
to  worry  about  sweeping  reform  or  running  institutions.  Your  deci- 
sions are  limited  despite  what  is  before  you  and  you  do  it  with  a 
mind  toward  the  fact  that  there  are  other  branches  of  government 
that  are  given  the  authority  and  the  power  to  make  those  kinds  of 
policy  decisions. 

So  I  believe  that  my  experience  on  the  bench  shows  that  I  would 
respect  the  separation  of  powers  and  limit  judicial  activity  to  just 
deciding  the  cases  that  are  in  front  of  you  and  not  going  beyond 
that. 

Senator  Feinstein.  Thank  you. 

Ms.  Rodriguez.  Senator  Feinstein,  the  Constitution  has  given 
the  judiciary  the  responsibility  to  interpret  and  apply  the  law  and 
that  is  the  limits  of  a  judge's  responsibility  under  the  Constitution 
and  that  is  the  only  thing  the  judge  should  do.  He  or  she  should 
not  substitute  his  criteria  for  that  of  the  legislature. 

Senator  Feinstein.  Thank  you,  Ms.  Rodriguez. 

Judge. 

Judge  Seymour.  Senator  Feinstein,  under  our  system  of  govern- 
ment we  have  three  branches  of  government.  It  is  inappropriate  in 
my  opinion  for  judges  to  engage  in  judicial  activism.  The  role  of  the 
judge  is  to  interpret  the  law,  the  legislature  is  to  make  the  law, 
and  the  executive  branch  is  to  enforce  the  law  and  that  a  judge 
should  not  impose  his  or  her  personal  views  while  sitting  as  a 
judge  on  the  bench. 

Senator  Feinstein.  Thank  you. 

Judge. 

Judge  Trauger.  Senator  Feinstein,  my  views  are  similar.  The 
courts  are  for  deciding  cases  and  controversies  based  upon  the  facts 
and  the  law  before  them  and  they  do  not  fill  a  vacuum  with  their 
own  policy  decisions.  That  is  what  the  legislative  branch  is  for. 

Senator  Feinstein.  Now  I  assume  if  you  are  confirmed  as  a 
judge,  at  some  point  you  may  be  faced  with  having  to  apply  either 
a  Supreme  Court  or  an  appellate  court  precedent  with  which  you 
do  not  personally  agree.  Would  you  consider  yourself  bound  by  such 
precedent? 

Judge  Trauger.  I  would  consider  myself  bound  by  Supreme 
Court  precedent  and  the  law  in  my  circuit  and  for  5  years  as  a 
bankruptcy  judge  I  have  considered  myself  so  bound,  even  though 
sometimes  I  didn't  personally  agree  with  what  I  was  ruling  on. 

Senator  Feinstein.  Thank  you. 
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Judge  Seymour. 

Judge  Seymour.  I  would  also  consider  myself  bound  by  the  deci- 
sions set  down  by  the  Supreme  Court  and  the  decisions  in  my  cir- 
cuit, whether  or  not  I  agreed  with  them. 

Senator  Feinstein.  Thank  you. 

Ms.  Rodri^ez. 

Ms.  Rodriguez.  Absolutely,  Senator  Feinstein.  I  would  be  bound, 
if  confirmed,  by  the  decisions  of  the  Supreme  Court  and  of  the  first 
circuit  court. 

Senator  Feinstein.  Thank  you. 

Judge  Lasnik.  I  agree  completely.  My  personal  beliefs  about  a 
decision  are  irrelevant.  I  would  enforce  the  precedent  in  my  circuit 
and  by  the  U.S.  Supreme  Court. 

Judge  Carter.  And  Senator,  I  would  follow  the  Supreme  Court 
and  the  district  courts.  I  am  bound. 

Senator  Feinstein.  Thank  you,  Judge  Carter. 

Now,  if  you  are  confirmed  as  a  Federal  judge,  at  some  point  you 
will  undoubtedly  face  a  case  of  first  impression  on  your  circuit.  In 
such  a  case,  there  will  not  be  a  direct  precedent  on  which  you  can 
rely.  In  such  a  case,  what  will  you  consider  in  making  your  deci- 
sion? 

Judge  Trauger.  I  would  consider  analogous  situations  in  Su- 
preme Court  and  circuit  court  decisions  and  I  also  would  look  at 
circuits  where  this  issue  has  been  ruled  on  for  persuasive  authority 
to  see  whether  I  agreed  with  that  reasoning. 

And  what  I  have  done  since  I  have  been  a  bankruptcy  judge  also 
is  to  consult  with  my  learned  colleagues  about  issues.  I  find  often 
they  have  good  thoughts  beyond  what  I  think  myself. 

Senator  Feinstein.  Thank  you,  Judge. 

Judge. 

Judge  Seymour.  I  agree  with  Judge  Trauger.  I  would  look  to  the 
Constitution  and  the  cases  of  the  Supreme  Court  that  would  be 
analogous.  I  would  look  to  cases  in  other  circuits  that  may  have 
some  bearing  on  the  issues  that  would  be  before  me  and  look  to 
them  for  maybe  some  precedent  that  they  have  set  that  would  be 
applicable. 

Senator  Feinstein.  Thank  you. 

Ms.  Rodriguez. 

Ms.  Rodriguez,  Senator  Feinstein,  I  would  agree  with  every- 
thing that  has  been  said.  I  would  only  add  that  usually  my  experi- 
ence has  been  that  this  type  of  case  arises  soon  after  a  piece  of  leg- 
islation has  been  approved  either  by  Congress  or  by  the  State  legis- 
lature and  in  those  cases  what  I  would  do  is  I  would  just  look  at 
the  plain  language  of  the  legislation  and  find  the  meaning  from 
there  and  then  apply  it  to  the  facts  of  the  case. 

Senator  Feinstein.  Thank  you.  Judge. 

Judge  Lasnik.  I  agree  with  what  my  colleagues  have  said  and  I 
would  imagine  in  a  case  like  that  you  would  have  very  good  brief- 
ing, hopefully  from  the  lawyers,  and  I  would  take  very  seriously 
the  cases  cited  therein  to  see  if  there  is  persuasive  arguments  that 
can  be  made  even  without  binding  precedent.  But  ultimately  it  is 
the  language  of  the  Constitution  and  the  plain  language  of  the  stat- 
ute that  will  control  me. 

Senator  Feinstein.  Thank  you. 
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Judge  Carter. 

Judge  Carter.  Senator,  the  language  of  the  Constitution,  the 
plain  language  of  the  statute  if  it  is  a  statute  in  front  of  me,  prece- 
dent if  it  exists,  first  in  my  district  and  then,  of  course,  in  other 
districts  if  none  exists. 

Senator  Feinstein.  Thank  you  very  much. 

Thanks,  Mr.  Chairman.  That  completes  my  questions. 

Senator  THOMPSON.  Thank  you  very  much.  I  think  Senator  Fein- 
stein has  properly  put  all  of  the  correct  substantive  questions  to 
the  nominees  and  I  am  not  going  to  ask  any  further  questions. 

I  am  also  informed  that  due  to  a  hurricane.  Resident  Commis- 
sioner Carlos  Romero-Barcelo  of  Puerto  Rico  was  unable  to  attend 
this  hearing  but  he  has  asked  that  his  statement  be  submitted  for 
the  record  and  it  will  be  made  part  of  the  record. 

[The  prepared  statement  of  Mr.  Romero-Barcelo  follows:] 

Prepared  Statement  of  Carlos  Romero-Barcelo,  A  Delegate  in  Congress 

From  Puerto  Rico 

I  oppose  the  pending  nomination  of  Ms.  Anabelle  Rodriguez  to  the  United  States 
District  Couri;  for  Puerix)  Rico  which  is  scheduled  for  a  hearing  Thiu-sday,  October 
1st.  The  process  by  which  she  was  proposed  has  violated  the  traditional  standards 
and  practices  used  in  recommending  judges  to  the  Federal  bench.  In  submitting  her 
nomination,  the  Administration  has  ignored  Ms.  Rodriguez's  lack  of  experience  and 
dismissed  the  concerns  and  objections  raised  by  Puerto  Rico's  highest  elected  offi- 
cials. The  Governor  of  Puerto  Rico,  the  President  of  the  Senate,  the  Speaker  of  the 
House,  and  I  (the  only  representative  of  the  people  in  Congress)  have  clearly  and 
consistently  opposed  her  nomination. 

The  position  of  Federal  judge  is  not  an  internship;  it  demands,  from  the  outset, 
an  intimate  familiarity  with  civil,  criminal  and  Federal  trial  law  and  the  confidence, 
judgment  and  respect  that  is  gained  only  through  long  years  of  court  room  experi- 
ence. Regrettably,  Ms.  Rodriguez  sorely  lacks  this  practical  knowledge.  Admitted  to 
the  Puerto  Rico  bar  in  1986,  it  was  just  over  four  years  ago — in  December  of  1993 — 
that  Ms.  Rodriguez  was  admitted  to  practice  in  the  Federal  Court.  It  is  noteworthy 
that  she  had  only  been  admitted  to  practice  in  the  Federal  bench  only  two  years 
before  she  was  first  nominated.  Her  corporate  law  career  has  left  her,  for  the  most 
part,  bereft  of  jury,  criminal  or  District  Bankruptcy  Court  trial  experience. 

Puerto  Rico  has  the  unwelcomed  designation  as  a  "High  Intensity  Drug  Traffick- 
ing Area"  and  the  practical  result  of  this  reality  is  that  the  island's  District  Court 
handles  a  large  volimie  of  criminal  trial  cases.  In  this  environment,  Ms.  Rodriguez's 
complete  lack  of  criminal  litigation  experience  would  be  a  Uabihty  instead  of  an 
asset  to  the  war  against  crime  in  Puerto  Rico  and  throughout  the  nation. 

Ideologically,  Ms.  Rodriguez  disavows  United  States'  sovereignty  over  Puerto  Rico 
under  the  Territorial  Clause  of  the  U.S.  Constitution.  How  then  will  she  uphold  the 
Constitution  and  enforce  equal  protection  and  equal  rights  under  the  law?  This  is 
no  small  matter;  the  Territorial  Clause  of  the  Constitution  is  the  linchpin  that  gov- 
erns Puerto  Rico's  relationship  with  the  U.S.  and  it  is  the  basis  of  more  than  a  cen- 
tury of  Constitutional  law.  If  the  Senate  approves  the  nomination  of  Ms.  Rodriguez, 
it  welcomes  a  Trojan  horse  into  the  judiciary. 

Finally,  the  disregard  of  the  objections  to  Ms.  Rodriguez's  nomination  raised  by 
the  democratically  elected  representatives  of  the  people  of  Puerto  Rico  undermines 
the  democratic  process  and  local  self-rule.  Traditionally,  Senators  and  the  ranking 
elected  officials  of  a  state  are  given  the  primary  role  in  the  pre-screening  and  selec- 
tion of  nominees  for  local  Federal  judgeships.  Every  nominee  being  considered  in  to- 
day's hearing  is  evidence  of  this  tradition  with  the  exception  of  one — Ms.  Rodriguez, 
who  is  being  introduced  by  Congresswoman  Velazquez  from  New  York.  Governor 
Pedro  Rosello  of  Puerto  Rico  and  I,  the  Resident  Commissioner  and  sole  representa- 
tive to  Congress  of  Puerto  Rico's  3.8  million  U.S.  citizens,  are  profoimdly  alarmed 
by  the  nomination  of  Ms.  Rodriguez  for  the  reason  this  statement  has  detailed. 

Our  concerns  have  been  echoed  by  a  nvimber  of  Republican  and  Democratic  Puerto 
Rican  legislators.  It  is  beyond  our  comprehension  why  this  nomination  has  pro- 
ceeded despite  our  repeated  protests.  Sadly,  the  Administration's  unilateral  action 
on  this  matter  reeks  of  colonialism  and  it  estabUshes  a  dangerous  precedent. 
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I  beseech  you  to  put  the  nomination  of  Ms.  Rodriguez  to  the  District  Court  for 
Puerto  Rico  on  hold  until  next  year,  so  that  we  may  have  time  to  look  for  a  more 
qualified  candidate  with  the  support  of  the  duly  elected  representatives  of  the  U.S. 
citizens  of  Puerto  Rico. 

Senator  THOMPSON.  The  record  will  remain  open  for  additional 
questions  until  5  p.m.  Friday,  October  2. 

For  those  who  observe  these  hearings,  it  is  important  for  you  to 
understand  that  these  nominees  are  here  today  based  upon  exten- 
sive background  checks,  extensive  examination  of  their  record. 
They  are  here  today  and,  in  my  prediction,  will  be  confirmed  not 
because  necessarily  of  what  transpired  here  today  but  because  of 
their  entire  record  that  has  been  very  thoroughly  examined,  I  as- 
sure you,  by  many  hours  of  inquiry  and  investigation. 

Just  a  parting  comment,  if  I  might.  As  one  who  practiced  law  for 
many  years  and  who  has  been  on  the  Judiciary  Committee  for  a 
short  period  of  time,  it  occurs  to  me  in  times  like  this  that  you  are 
going  to  be  a  part  of  the  institution  that  we  have  in  this  country 
that  still  probably  is  held  in  highest  regard  by  the  American  peo- 
ple. The  executive  branch  has  taken  its  beatings,  the  legislative 
branch  has  taken  its  beatings  and  if  surveys  are  any  indicator,  nei- 
ther of  us  are  doing  real  well  in  the  eyes  of  the  American  people. 

But  almost  everybody  in  America  thinks  that  they  can  go  to  a 
trial  level  judge,  especially  a  Federal  judge,  and  get  a  fair  trial. 
And  it  cuts  across  all  boundaries,  and  that  is  really  something  spe- 
cial that  we  still  have. 

So  that  makes  it  even  more  important  that  we  conduct  ourselves, 
both  personally  and  with  regard  to  the  decisions  you  make,  in  a 
manner  in  keeping  with  that  trust.  It  is  really  a  privileged  position, 
as  I  am  sure  you  know,  a  lifetime  position.  And  this  is  the  way  in 
which  we  will  prevent  intrusions  upon  the  judiciary,  because  there 
is  always  constantly  that  temptation  among  the  legislative  branch 
especially  and  there  are  an  awful  lot  of  people,  and  I  think  based 
on  some  pretty  sound  judgment,  who  think  in  many,  many  cases 
that  we  have  had  individuals  who  have  taken  advantage  of  a  life- 
time appointment  in  order  to  become  super-legislators.  And  it  is  a 
challenge  of  your  character  really  to  avoid  that  and  do  what  you 
say  that  you  will  do,  as  you  have  expressed  here  today.  And  I  know 
from  your  backgrounds  that  you  will  do  that. 

I  also  have  a  statement  from  Senator  McCain  to  be  entered  into 
the  record.  That  will  be  also  made  part  of  the  record. 

[The  prepared  statement  of  Senator  McCain  follows:! 

Prepared  Statement  of  Senator  John  McCain 

It  is  my  pleasiire  to  introduce  to  you  Judge  David  Carter. 

I  have  known  Judge  Carter  for  a  number  of  years.  Judge  Carter  shares  many  of 
the  values  to  which  I  am  committed.  He  is  a  man  of  integrity,  honor,  and  intellect. 
He  is  regarded  by  his  peers  to  be  a  tough,  but  compassionate,  hardworking  judge. 
In  addition  he  has  served  his  country  in  the  military.  He  was  a  Rhodes  Scholar  can- 
didate when  he  volunteered  for  the  United  States  Marine  Corps,  and  served  from 
1967  to  1969.  He  was  a  platoon  commander  at  Khe  Sahn,  Vietnam,  during  the  Tet 
Offensive,  and  was  wounded  three  times,  receiving  the  Piirple  Heart  and  the  Bronze 
Star  for  Valor. 

After  spending  almost  a  year  in  the  Oakland  Naval  Hospital,  Judge  Carter  en- 
rolled in  law  school  and  upon  graduation,  joined  the  Orange  County,  District  Attor- 
neys Office.  He  soon  rose  to  the  rank  of  Senior  Deputy  District  Attorney  in  the 
Homicide  Division. 
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Judge  Carter  has  been  a  Superior  Court  Judge  for  16  years,  and  has  been  a  su- 
pervising Judge  for  9  of  those  16  years.  In  that  capacity,  he  presided  over  10,000 
criminal  cases  a  year  in  our  Nation's  5th  largest  county. 

Judge  Carter  has  a  well  deserved  reputation  throughout  the  Orange  County  Com- 
munity. He  will  bring  distinction  to  the  Federal  Covuts,  just  as  he  has  earned  the 
praise  of  his  colleagues  in  Orange  County  and  on  the  State  Courts. 

It  is  my  pleasure  to  make  this  appearance  on  his  behalf 

Senator  Feinstein.  Mr.  Chairman,  may  I  ask  that  a  statement 
from  Senator  Kennedy  be  placed  in  the  record,  as  well? 
Senator  THOMPSON.  It  will  be  made  a  part  of  the  record. 
[The  prepared  statement  of  Senator  Kennedy  follows:] 

Prepared  Statement  of  Senator  Edward  M.  Kennedy 

Mr.  Chairman,  I  welcome  today's  hearing  to  consider  these  five  distinguished 
nominees  for  the  federal  judiciary.  The  federal  courts  continue  to  be  seriously  short- 
handed.  The  quality  of  justice  is  suffering,  and  we  need  to  do  all  we  can  to  fill  the 
existing  vacancies  before  Congress  adjourns  this  year. 

So  far  this  year,  we  have  confirmed  42  nominees.  53  more  are  waiting  for  con- 
firmation. This  backlog  is  not  fair  to  the  nominees,  to  the  courts,  or  to  all  those  who 
are  forced  to  endure  excessive  delays  in  their  cases.  Too  often,  it  is  women  nominees 
and  minority  nominees  who  have  been  subjected  to  the  most  serious  delays. 

At  todays  hearing,  we  are  considering  five  well-qualified  nominees  to  federal 
courts — Judge  Lasnik,  Judge  Trauger,  Judge  Carter,  Magistrate  Seymour,  and 
former  SoUcitor  General  Ro<£iguez — and  I  am  confident  they  will  serve  on  the  bench 
with  great  distinction. 

One  of  these  nominees — ^Anabelle  Rodriguez — deserves  special  attention.  She  was 
nominated  for  the  U.S.  District  Court  in  Puerto  Rico  in  January  1996 — almost  three 
years  ago.  At  that  time,  the  vacancy  had  already  existed  for  over  a  year  and  a  half— 
since  January  1996. 

The  American  Bar  Association's  Standing  Committee  on  the  Federal  Judiciary 
voted  unanimously  that  she  is  quaUfied  for  this  important  position,  and  her  impres- 
sive service  as  Solicitor  General  of  Puerto  Rico  demonstrates  these  qualifications. 
In  fact,  as  Solicitor  General,  she  appeared  numerous  times  before  the  Supreme 
Court  of  Puerto  Rico  and  the  Court  of  Appeals  for  the  First  Circuit,  which  includes 
Massachusetts,  so  oiu*  own  state  is  well  aware  of  her  ability  and  qualifications. 

After  leaving  the  Solicitor  General's  office,  Ms.  Rodriguez  joined  one  of  Puerto 
Rico's  finest  law  firms,  and  she  now  serves  as  co-chair  of  the  litigation  department 
of  the  firm. 

Obviously,  today's  hearing  on  Ms.  Rodriguez  is  long  overdue.  Finally,  at  long  last, 
the  clouds  have  parted  and  I  hope  that  the  nomination  will  be  expeditiously  ap- 
proved by  the  Committee  and  the  Senate.  The  Justices  of  the  Supreme  Court  of 
Puerto  Rico  and  the  federal  judges  in  Puerto  Rico  have  made  abundantly  clear  that 
the  need  to  fill  this  vacancy  is  urgent.  Ms.  Rodriguez  is  well  qualified,  and  I  vu^e 
the  committee  and  the  senate  to  act  promptly. 

I  welcome  all  our  nominees  today,  and  I  took  forward  to  their  testimony. 

Senator  Thompson.  If  there  is  nothing  else,  we  are  hoping  to 
move  these  nominations  rapidly.  So  if  there  is  nothing  else,  we 
stand  adjourned. 
[The  prepared  statement  of  Mr.  Gutierrez  follows:] 
[Whereupon,  at  3:30  p.m.,  the  committee  was  adjourned.] 

Prepared  Statement  of  Congressman  Luis  V.  Gutierrez 

It  is  indeed  an  honor  for  me  to  submit  this  statement  before  this  distinguished 
Committee  on  this  great  occasion  and  I  wish  to  thank  the  Chairman  for  this  oppor- 
tunity. 

I  am  very  honored  to  submit  this  statement  because  it  is  not  often  that  I,  or  this 
Committee  for  that  matter,  have  the  opportunity  to  support  the  nomination  of  such 
a  highly  quaUfied  and  competent  candidate  as  Ms.  Anabelle  Rodriguez  to  become 
a  Federal  Judge. 

It  is  the  responsibility  of  this  Committee  to  make  sure  that  our  people  and  our 
country  maintain  a  highly  qusdified  judiciary. 

We  are  a  country  of  laws. 
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Our  democracy,  which  has  achieved  the  highest  degree  of  respect  for  the  rights 
of  the  individual  in  the  history  of  mankind,  depends  on  a  strong  judiciary  to  protect 
those  very  rights  enshrined  in  our  Constitution  and  in  our  laws. 

Our  federal  judges  have  been,  on  many  occasions,  the  unsung  heroes  of  the  de- 
fense of  liberty  and  freedom. 

Our  Founding  Fathers  had  the  vision  and  foresight  to  create  a  system  of  govern- 
ment based  on  the  separation  of  powers. 

Since  even  this  great  democracy  of  ours  is  not  perfect,  we  were  blessed  in  our  de- 
mocracy that  our  Founding  Fathers  bequeathed  us  the  power  of  judicial  review. 

This  power,  as  is  the  power  to  enforce  our  laws  equitably  and  fairly,  rests  with 
our  judiciary. 

As  in  the  case  with  civil  and  constitutional  rights,  federal  judges  often  exercise 
great  courage  in  the  fight  against  drugs,  and  organized  crime. 

I  know  this  Committee,  under  the  leadership  of  its  Chairman  and  the  active  par- 
ticipation of  every  one  of  its  members  takes  this  responsibility  very  seriously. 

I  do,  too. 

I  understand  the  heavy  responsibility  that  rests  with  any  member  of  Congress 
who  supports  a  nomination  to  the  federal  judiciary. 

Because  I  know  of  her  educational  and  professional  credentials,  I  have  no  reserva- 
tion whatsoever  in  fully  supporting  President  Clinton's  nomination  of  Ms.  Anabelle 
Rodriguez  to  become  a  federal  judge  assigned  to  the  federal  district  court  for  the 
district  of  Puerto  Rico.  I  respectfully  request  that  this  Committee  act  expeditiously 
and  promptly  in  recommending  her  confirmation  by  the  United  States  Senate. 

Ms.  Anabelle  Rodriguez  is  highly  qualified  for  federal  judgeship. 

Ms.  Rodriguez  has  achieved  the  highest  educational  honors  at  every  level  of  edu- 
cation she  has  attended. 

She  is  a  lawyer  who  has  achieved  a  high  level  of  professional  experience,  includ- 
ing having  been  the  first  woman  to  hold  the  post  of  Solicitor  General  of  the  Com- 
monwealth of  Puerto  Rico. 

Ms.  Rodriguez  also  enjoys  the  support  of  the  Puerto  Rico  Bar  Association  and  she 
was  found  to  be  qualified  for  this  federal  judgeship  by  the  American  Bar  Association 
Standing  Committee  on  the  Federal  Judiciary. 

Several  sitting  federal  judges  in  the  district  court  for  the  district  of  Puerto  Rico 
are  on  record  in  support  of  her  nomination. 

This  nomination  makes  many  people  proud.  I  know  that  it  is  of  particular  pride 
to  the  women  of  Puerto  Rico. 

I  am  confident  Ms.  Rodriguez'  performance  on  the  federal  bench  will  make  this 
Committee  proud  of  the  manner  in  which  its  duties  to  the  American  people  have 
been  discharged. 

In  this  moment  when  the  people  of  Puerto  Rico  do  battle  with  the  ravages  of  a 
natural  disaster,  I  assure  you  tnat  a  positive  recommendation  by  this  Committee 
on  Ms.  Rodriguez'  nomination  will  be  received  as  welcome  news  on  the  island. 

Thank  you. 
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Birth: 

Legal  Residence: 

Marital  Status: 

Education: 


Bar: 

Military  Service: 


Experience : 


SUBMISSIONS  FOR  THE  RECORD 


DAVID  O.  CARTER 


March  18,  1944 

California 

Married 

1962  -  1967 

1969  -  1972 

1972 

1967  -  1969 

1972  -  1981 


1982  -  1982 


present 


Providence,  Rhode  Island 


Mary  Ellen  Carter 
6  children 

UCLA 

B.A.  degree,  cum  laude 

UCLA 

J.D.  degree 

California 

United  Statea  Marine  Corps 
First  Lieutenant,  retired 
Wounded,  Vietnam 

Orange  County  District  Atty's  Ofc 

Deputy  District  Attorney 

Sr.  Deputy  DA,  Homicide  (1975-1981) 

Orange  County  Municipal  Court 
Western  Division 
Municipal  Court  Judge 

Orange  County  Municipal  Court 
Eastern  Division 
Municipal  Court  Judge 

Orange  County  Superior  Court 
Superior  Court  Judge 


700  Civic  Center  Drive  West 
Santa  Ana,  California  92702 


To  be  United  Statea  District  Judge  for  the  Central  District  of  California 
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I.    BIOGRAPHICAL  INFORMATION 
(PUBLIC) 

Full  name  (includa  any  former  names  used.) 

David  Ormon  Carter 

Address:   List  current  place  of  residence  and  office 
address (es) . 

Office  Address:      Superior  Court  -  Orange  County 
700  Civic  Center  Drive  West 
Santa  Ana,  California  92702 

Home  Address:       Laguna  Beach,  California   92651 

Date  and  place  of  birth. 

March  28,  1944 
Providence,  Rhode  Island 

Marital  Status  (include  maiden  name  of  wife,  or  husband's 
name).   List  spouse's  occupation,  employer's  name  and 
business  address (es). 

I  am  married  to  Mary  Ellen  Carter.   Her  maiden  name  was  Mary 
Ellen  Cohee.   She  is  employed  by  Bobrow  Test  Preparation 
Services  located  at  23013  Ventura  Boulevard,  Woodland  Hills, 
California  91364,  as  Assistant  Director. 

Education:   List  each  college  and  law  school  you  have 
attended,  including  dates  of  attendance,  degrees  received, 
and  dates  degrees  were  granted. 

UCLA  1962  -  1967   Bachelor  of  Arts (CumXaude)  ,  March  1967 

UCLA  School    1969  -  1972   Juris  Doctor,  June  1972 
of  Law 

Employment  Record:   List  (by  year)  all  business  or 
professional  corporations,  companies,  firms,  or  other 
enterprises,  partnerships,  institutions  and 
organizations, nonprofit  or  otherwise,  including  firms,  with 
which  you  were  connected  as  an  officer,  director,  partner, 
proprietor,  or  employee  since  graduation  from  college. 

March  1967  -  September  1969 
United  States  Marine  Corp. 
Quantico,  Virginia 
Position:   First  Lieutenant/Viet  Nam 
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July  1971  -  September  1971 
Carlsmith,  Carlsmith,  Wichman  and  Case 
1001  Bishop  Street,  Suite  2200 
Honolulu,  Hawaii  96812 
Position:  Law  Clerk 


November  1972  -  September  1981 

Orange  County  District  Attorney  Office 

700  Civic  Center  Drive,  West 

Santa  Ana,  California   92701 

Position:   Assistant  District  Attorney 

September   1981  -  February  1982 
Orange  County  Municipal  Court,  West 
8141  13th  Street 
Westminster,  California   92683 
Position:   Municipal  Court  Judge 

February  1982  -  December  1982 
Orange  County  Municipal  Court,  South 
30143  Crown  Valley  Parkway 
Laguna  Niguel,  California   92677 

December  1982  -  Present 
Orange  County  Superior  Court 
700  Civic  Center  Drive,  West 
Santa  Ana,  California   92701 
Position:   Superior  Court  Judge 

Board  Member,  Brandy's  Friends,  1995-present. 

Board  Member,  Orange  County  On  Track,  1996-present . 

Board  Member,  Kindercamrarina,  1997-present . 

Board  Member,  Children's  Bureau,  1996-present. 

Board  Member,  Community  Services  Program  ("CSP"),  1976-197f 

Board  Member,  "Womens'  Shelter",  1982. 

Board  Member,  Brea  Neuropsychiatric  Hospital,  1986-1990. 

Board  Member,  Juvenile  Connection  Project,  1992-1994. 

Board  Member, "ARC"  and  "SAFE",  1992-1994. 

Board  Member,  Orange  County  Bar  Foundation,  1993-1994. 
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Military  Serviea:    Hava  you  had  any  military  service?   If 
so,  give  particulars,  including  the  dates,  branch  of 
service,  rank  or  rate,  serial  number  and  type  of  discharge 
received. 

I  served  in  the  United  States  Marine  Corp.  from  March  1967 
through  August  of  1969.   My  rank  was  that  of  First 
Lieutenant,  serial  number  0103397.   I  was  honorably  and 
medically  retired  from  gun  shot  wounds  received  at  Khe  Sanh 
Vietnam. 

Honors  and  Awards:   List  any  scholarships,  fellowships, 
honorary  degrees,  and  honorary  society  memberships  that  you 
believe  would  be  of  interest  to  the  Contnittee. 

I  was  awarded  an  athletic  scholarship  in  1962  to  the 
University  of  California  Los  Angeles  ("UCLA")  to  participate 
in  track. 

I  graduated  cum  iaude  in  1967. 

I  was  UCLA's  representative  in* the  Rhodes  Scholar 
Competition  in  1967, 

MILITARY  SERVICE 

U.S.  Marine  Corps,  March  1967  -  September  1969. 

Honor  Man  of  Platoon,  Officer  Candidate  School. 

Platoon  Commander  during  the  Tet  Offensive  at  Khe  Sanh. 

Awarded  Bronze  Star 

Awarded  Purple  Heart 

Recuperated  at  Oakland  Naval  Hospital  for  one  year  for 
gunshot  wounds  received  in  combat. 

Commendation  for  coordinating  patient  care  for  other  wounded 
combat  veterans. 

I  have  been  the  honored  guest  speaker  at  the  Tet  ceremonies 
in  the  Vietneimese  community  and  numerous  military  and 
Memorial  Day  functions. 
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COMMUNITY  SERVICE  AWARDS  AND  HONORS 

Orange  County  District  Attorney's  Office  Recognition  of 
Outstanding  Dedication  and  Achievement,  1981. 

Book  of  Golden  Deeds,  Exchange  Club  of  Saddleback  Valley 
for  community  service,  1982. 

Laguna  Niguel  Chamber  of  Commerce  award  for  outstanding 
community  service,  1985. 

Book  of  Golden  Deeds  Award,  Exchange  Club  of  Saddleback 
Valley  for  outstanding  community  service,  1985. 

Orange  County  Register  Newspaper  Award  (Angel's  Award)  for 
work  with  youth,  1988. 

Girls  Clubs  of  North  Orange  County  "for  dedication  to  the 
youth  of  our  community",  1988. 

California  Psychological  Association's  "Outstanding  Non- 
Psychologist  Award"  for  work  with  juveniles,  1988. 

Liberty  Bell  Award  from  Orange  County  Bar  Association  for 
"exceptional  contribution  to  education  in  providing  access 
to  justice  for  juveniles",  1989. 

Judge  of  the  Year  by  the  Narcotics  Officers  Association: 
1988  and  1990. 

City  of  Santa  Ana,  Volunteer  Award  for  Central  and  South 
Orange  County,  1990. 

Patriot  of  the  Year  for  the  Annual  Patriots  Day  Parade  in 
Laguna  Beach,  1991. 

National  Security  Forum  at  the  Air  War  College  in 
Montgomery,  Alabama  at  invitation  of  the  Department  of 
Defense.   This  invitation  is  extended  to  approximately  fifty 
civilians  seeking  their  input  regarding  the  military  of  the 
future,  1992. 

Police  Reserve  Officers  Award  for  exceptional  support,  Santa 
Ana,  1995. 

Certificates  of  recognition  and  merit  from  the  Orange  County 
Board  of  Supervisors  and  almost  every  city  in  Orange  County 
for  service. 


386 


Distinguished  Professor's  Award,  University  of  California, 
Irvine,  1996,  1997,  1998. 

Awards  Presenter  at  the  1998  Orange  County  Press  Awards 
Banquet . 

Mayor's  Exceptional  Citizen's  Award,  1998, 
Santa  Ana,  California. 

Featured  speaker  1998  Government  Leader's  Prayer  Breakfast 
for  Orange  County. 

9.  Bar  Associations:   List  all  bar  associations,  legal  or 
judicial-related  committees  or  conferences  of  which  you  are 
or  have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

Board  of  Directors,  Orange  County  Bar  Association,  1978(7). 

Law  Day  Chairman,  Orange  County  Bar  Association, 
1984  and  1985. 

Faculty  member,  California  Judges  College,  1984-1985,  1987- 
1988,  1991-1994. 

Faculty  member,  Mid-Career  Judges  College,  1983-1989,  1991- 
1997. 

Planning  Committee,  Mid-Career  Judges  College,  1985-1986 

Planning  Committee,  California  Judges  College,  1991-1994. 

Faculty  member.  Judicial  Criminal  Law  Institute,  1989,  1990, 
1993,  and  1997. 

Board  of  Directors,  Orange  County  Bar  Foundation,  1994. 

Instructor  Continuing  Education  of  the  BarC'CEB"),  1994- 
1995. 

Select  Committee,  California  Supreme  Court,  1996-1997, 
expedite  the  certification  of  death  penalty  cases  in 
California. 

10.  Other  Memberships:   List  all  organizations  to  which  you 
belong  that  are  active  in  lobbying  before  public  bodies. 
Please  list  all  other  organizations  to  which  you  belong. 
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The  following  organizations  are  active  in  lobbying  before 
public  bodies: 

Board  Member,  Brandy's  Friends,  1995-present . 

Board  Member,  Orange  County  On  Track,  1996-present . 

Board  Member,  Kindercamrarina,  1997-present . 

Board  Member,  Children's  Bureau,  1996-present. 

Founding  Member,  Schoolpower,  1981-1985. 

Board  Member,  Community  Services  Program  ("CSP"),  1976-197f 

Board  Member,  "Womens'  Shelter",  1982. 

Board  Member,  Brea  Neuropsychiatric  Hospital,  1986-1990. 

Board  Member,  Juvenile  Connection  Project,  1992-1994. 

Board  Member, "ARC"  and  "SAFE",  1992-1994. 

Board  Member,  Orange  County  Bar  Foundation,  1993-1994. 

Member  Veterans  of  Foreign  Wars (commencing  1968). 

Member  of  the  American  Legion  (commencing  1968,  continuous 
since  1989) . 

Lifetime  Member,  Military  Order  of  the  Purple 
Heart (commencing  1985). 

Lifetime  Member,  Disabled  American  Veterans  (commencing 
1985) . 

Charter  Member,  California  District  Attorney's  Association, 
1974, 

The  following  organizations  to  my  knowledge  do  not  lobby 
before  piiblic  bodies: 

Member  of  the  1st  Battalion  9th  Marine  Network,  Inc.,  1993- 
present . 

Member,  Survivors  of  Khe  Sanh,  1993-present . 
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11.  Court  Admission:     List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admission  and  lapses  if 
any,  such  memberships  lapsed.   Please  explain  the  reason  for 
any  lapse  of  membership.   Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to 
practice. 

California  Bar:   December  14,  1972 

Federal  Courts:   Central  District  of  California 
December  14,  1972 

Upon  my  appointment  as  Judge  in  September  of  1981,  my 
California  and  Federal  admission  to  practice  as  an  attorney 
became  inactive. 

12.  Published  Writings:  List  the  titles,  publishers,  and  dates 
of  books,  articles,  reports,  or  other  published  material  you 
have  written  or  edited.   Please  supply  one  copy  of  all 
published  material  not  readily  available  to  the  Committee. 
Also,  please  supply  a  copy  of  all  speeches  by  you  on  issues 
involving  constitutional  law  or  legal  p>olicy.   If  there  were 
press  reports  about  the  speech,  and  they  are  readily 
available  to  you,  please  supply  them. 

Included  are  the  following  articles  which  reflect  my  work. 

1.  Testimony  before  the  United  States  House  Committee  on 
the  Judiciary.   Subcommittee  on  Immigration,  Refugees,  and 
International  Law.   Hearings  on  Criminal  Aliens. 
November  1,  1989. 

2.  Editorial, "COURTS,  INS  COULD  KNOCK-OUT  IMPORTANT 
PLAYERS  IN  DRUG  TRADE,"  Los  Angeles  Times.  November  27, 
1989. 

3.  Speech  before  the  Supreme  Court  of  Rio  de  Janeiro  and 
Brazilian  federal  prosecutors,  Brazil  1993. 

My  speeches  on  issues  involving  law  or  legal  policy  are 
impromptu.   I  have  included  all  available  newspaper 
articles  referring  to  the  content  of  speeches  and 
interviews  I  have  given. 

(See  Exhibit  "A") 
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13.  Health:    What  is  the  present  state  of  your  health?   List 
the  date  of  your  last  physical  examination. 

Excellent.   My  last  physical  examination  was  on  April  28, 
1998. 

14.  Judicial  Office:     State  (chronologically)  any  judicial 
offices  you  have  held,  whether  such  position  was  elected  or 
appointed,  and  a  description  of  the  jurisdiction  of  each 
such  court. 

September  8,  1981-February  2,  1982. 

Judge,  Municipal  Court, 

West  Orange  County,  California  Judicial  District 

Appointed 

I  presided  over  misdemeanor  criminal  trials,  civil 

cases  where  the  amount  in  controversy  was  less 

than  $25,000.   I  heard  Small  Claims  actions  and 

felony  preliminary  hearings. 

February  3,  1982-December  21,  1982. 

Judge  Municipal  Court 

South  Orange  County, '  California  Judicial  District 

Appointed;  Subsequently  elected  to  same  post  in 

1982.  Explanation:   Although  originally  appointed 

to  the  West  Judicial  District  on  September  8, 

1981,  I  was  then  appointed  to  the  South  Judicia- 
District  only  a  few  months  later,  on  February  3, 

1982.  Pursuant  to  California  law,  this  required 
me  to  stand  for  election  in  1982  to  retain  this 
judicial  office,  which  I  held  until  my  appointment 
to  Superior  Court  on  December  21,  1982. 

I  presided  over  misdemeanor  criminal  trials  and 
civil  cases  where  the  amount  in  controversy  was 
less  than  $25,000.   I  heard  small  claims  actions 
and  felony  preliminary  hearings. 

December  21,  1982-present. 
Judge  Superior  Court 
Orange  County,  California 

Since  1982,  I  have  been  a  Superior  Court  Judge 
hearing  complex  criminal  cases.   I  was  original! 
appointed  to  the  Superior  Court  in  1982,  but  then 
stood  for  election  in  1984,  1988,  1992,  and  1996 
Each  time  I  was  unopposed. 

Over  this  period  of  time,  I  have  served  three 
terms  as  Supervising  Judge  of  the  Criminal  Courtis 
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of  Orange  County  and  one  term  as  Assistant 
Supervising  Judge,  positions  which  significantly 
increased  my  caseload  and  expanded  my 
responsibilities.   Please  see  my  answer  to  Q17a.3. 
and  Q19,  for  more  details  on  my  tenures  as 
Supervising  Judge. 

15.   Citations:   If  you  are  or  have  been  a  judge,  provide: 

(1)  citations  for  the  ten  most  significant  opinions  you  have 
written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or 
where  your  judgment  was  affirmed  with  significant  criticism 
of  your  substantive  or  procedural  rulings;  and  (3)  citations 
for  significant  opinions  on  federal  or  state  constitutional 
issues,  together  with  the  citation  to  appellate  court 
rulings  on  such  opinions.   If  any  of  the  opinions  listed 
were  not  officially  reported,  please  provide  copies  of  the 
opinions . 


(1)  Citations  for  the  ten  most  significant  opinions  you  have 
written: 

Our  superior  courts  do  not  usually  write  opinions.   In 
California,  almost  all  rulings  are  made  orally  and  transcribed  by 
a  court  reporter.   While  I  am  including  the  one  significant 
opinion  I  have  written,  cases  2-10  represent  significant  cases 
over  which  I  have  presided. 

1.  In  Re  Request  for  Transcripts  of  "Phase  Three"  Grand  Jury 
Proceedings;  Merrill  Lynch,  Et  Al.,  97  Daily  Journal.  DAR 
10765  (8/21/97);  Superior  Court  Case  No.  M-8102 

Petitioners: 

DAVIS,  WRIGHT,  TREMAINE,  LLP 

Kelli  L.  Sager 

Karen  L.  Frederickson 

Steven  J.  Westman 

1000  Wilshire  Boulevard,  Suite  600 

Los  Angeles,  California   90017 

telephone:  (213)  633-6800 

Attorneys  for  Media  Entities: 
LOS  ANGELES  DAILY  JOURNAL 
LONG  BEACH  PRESS  TELEGRAM 
BLOOMBERG  NEWS 
THE  ASSOCIATED  PRESS 
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FREEDOM  COMMUNICATIONS,  INC. 
(dba  THE  ORANGE  COUNTY  REGISTER) 
DOW  JONES  &  CO.,  INC. 
SOCIETY  OF  PROFESSIONAL  JOURNALISTS 
CALIFORNIA  FIRST  AMENDMENT  COALITION 
GREATER  LOS  ANGELES  CHAPTER  OF 
THE  SOCIETY  OF  PROFESSIONAL  JOURNALISTS 
THE  ORANGE  COUNTY  PRESS  CLUB 

Karlene  W.  Goller 

Attorney  for  THE  LOS  ANGELES  TIMES 

Times  Mirror  Square 

Los  Angeles,  California   90053 

telephone:  (213)  237-3760 

James  E.  Grossberg 

Senior  Legal  Counsel 

THE  ORANGE  COUNTY  REGISTER 

David  W.  Weichert 
Attorney  for  Robert  L.  Citron 
650  Town  Center  Drive,  Suite  1900 
Costa  Mesa,  California   92626 
telephone:  (714)  755-8075 

HENNIGAN,  MERCER  &  BENNETT 

J.  Michael  Hennigan 

James  W,  Mercer 

Lauren  A.  Smith 

Nichole  M.  Aduden 

Attorneys  for  Thomas  W.  Hayes 

Representative  appointed  pursuant  to  the 

Second  Amended  Plan  of  Adjustment 

601  S.  Figueroa  Street,  Suite  3300 

Los  Angeles,  California   90017 

telephone:  (213)  694-1200 

FOLGER,  LEVIN  &  KAHN  LLP 

Michael  A.  Kahn 

Gregory  D.  Call 

Karen  J.  Petrulakis 

Nancy  Yaffe 

Attorneys  for: 

City  of  Atascadero 

City  of  Buena  Park 

The  Community  Redevelopment  Agency  of  the  City  of  Buena 

Park 

City  of  Claremont 

City  of  Milpitas 

10 
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City  of  Montebello 

Community  Redevelopment  Agency 

of  The  City  of  Montebello 

City  of  Mountain  View 

City  of  Santa  Barbara 

The  Redevelopment  Agency  of  the  City  of  Santa  Barbara 

City  of  Yorba  Linda 

Yorba  Linda  Redevelopment  Agency 

Santiago  County  Water  District 

Yorba  Linda  Water  District 

Embarcadero  Center  West 
275  Battery  Street,  23rd  Floor 
San  Francisco,  California   94111 
telephone:  (415)  986-2800 


Respondents ; 


Dan  Lungren 

Attorney  General  State  of  California 

1300  I 

Sacramento,  California 

telephone:  (916)  445-9555 

Gary  W.  Schons 

Senior  Assistant  Attorney  General 

110  West  "A"  Street,  Suite  1100 

P.O.  Box  85266 

San  Diego,  California   92186-5266 

telephone:  (619)  645-2213 

Wallace  J.  Wade 

Mark  Sevigny 

Attorneys  for  Michael  Capizzi 

Orange  County  District  Attorney 

P.O.  Box  808 

Santa  Ana,  California   92702 

telephone:  (714)  834-3600 

FRIED,  FRANK,  HARRIS,  SHRIVER  &  JACOBSON 

Audrey  Strauss 

Mark  J.  Stein 

Attorneys  for  Merrill  Lynch  Grand  Jury  Witnesses 

John  Does  1-28 

One  New  York  Plaza 

New  York,  New  York   10004 

telephone:  (212)  859-8000 

BROBECK,  PHLEGER  &  HARRISON  LLP 

11 
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Gregg  A.  Farley 

Attorneys  for  Merrill  Lynch  Grand  Jury  Witness, 

Jane  Doe 

550  S.  Hope  Street 

Los  Angeles,  California   90071-2604 

telephone:  (213)  489-4060 

MORVILLO,  ABRAMOWITZ,  GRAND, 

lASON  &  SILBERBERG,  P.C. 

Robert  Morvillo 

Attorneys  for  Merrill  Lynch  &  Company 

565  Fifth  Avenue 

New  York,  New  York   10017 

telephone:  (212)  856-9600 

Paul  S.  Meyer 

Attorney  for  Merrill  Lynch  &  Company 
695  Town  Center  Drive,  Suite  1450 
Costa  Mesa,  California   92626 
telephone:   (714)  754-6500 

McCAMBRIDGE,  DEIXLER  &  MARMARO 

Richard  Marmaro 

Attorneys  for  John  Doe  2 

2029  Century  .Park  East,  Suite  2700 

Los  Angeles,  California   90067 

telephone:   (310)  788-5800 


Description: 


In  December,  1994,  Orange  County  California  suffered 
the  loss  of  over  $1.67  billion  of  public  monies.   This 
is  the  largest  municipal  bankruptcy  in  our  nation's 
history.   Financial  institutions  and  municipalities 
felt  the  shock  waves  of  this  financial  catastrophe. 
Claims  and  counter  claims  arose  between  the  County  of 
Orange  and  Merrill  Lynch  regarding  fault. 

The  District  Attorney  presented  evidence  to  the  Orange 
County  Grand  Jury  for  almost  one  and  one-half  years 
regarding  alleged  criminal  conduct  by  Merrill  Lynch. 
On  the  eve  of  the  Grand  Jury's  deliberation,  just  prior 
to  the  discharge  of  the  1996-1997  Grand  Jury's  extended 
term,  and  after  almost  one  and  one-half  years  of 
hearings  relating  to  alleged  criminal  conduct  by 
Merrill  Lynch,  the  criminal  proceedings  were 
terminated.   The  District  Attorney  informed  the  Grand 
Jury  that  there  was  a  "pre-indictment  settlement." 
Merrill  Lynch  agreed  to  pay  $3  million  as  reimbursement 
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for  the  District  Attorney's  investigation  cost  and  $27 
million  to  the  County  of  Orange. 

The  media  filed  motions  requesting  release  of 
transcripts  and  documents  from  Phase  III  of  the  Grand 
Jury's  investigation  of  the  Orange  County  Bankruptcy. 
The  media  include:  The   Los   Angeles    Times,    The   Daily 
Journal,    Bloomberg  News,    The  Associated  Press,    Freedom 
Communications ,    Inc.     (dba  The   Orange   County  Register)  , 
Dow  Jones   &   Company,    Inc.,    Society  of  Professional 
Journalists,    California   First  Amendment   Coalition,    The 
Greater  Los  Angeles   Chapter  of  the  Society  of 
Professional    Journalists,    and  the  Orange  County  Press 
Club.      Many  other  parties  joined  the  request  for  the 
release  of  this  information.   Merrill  Lynch  and  the 
Orange  County  District  Attorney  opposed  the  release  of 
these  pre-indictment  transcripts. 

This  was  a  unique  and  precedent  setting  case.   As 
Supervising  Judge  of  the  Criminal  Courts  and  the  Orange 
County  Grand  Jury,  I  ordered  the  release  after  a 
hearing,  of  the  transcripts  and  documents  of  the 
criminal  investigation  of  Merrill  Lynch.   I  held  there 
was  a  compelling  and  fundamental  right  on  behalf  of  all 
citizens  to  have  access  to  vital  information  relating 
to  the  loss  of  over  1.67  billion  dollars 
($1,670,000,000.00)  of  the  public's  monies.   I  found 
under  the  unique  circumstances  of  this  case  that  the 
public's  right  to  information  under  the  First  Amendment 
and  the  California  Constitution  substantially  outweighs 
the  general  policy  regarding  secrecy  of  Grand  Jury 
proceedings.   This  is  especially  true  when  the  victims 
are  the  very  citizens  who  have  suffered  severe  losses 
that  affect  their  well  being. 

People   V.    Edwin  Winslow  Bennett    (1998)  17  Cal.4th,  373; 
Supreme  Court  No.  S052788 
Court  of  Appeal  Number  4/3  G012404 
Orange  County 

(Superior  Ct.  Nos.  C-77304,  C-86692/M-7308) 
Court  of  Appeal  Number  4/3  G017490 

Prosecution:    Greg  Prickett 

Former  Orange  County  Deputy  District  Attorney 
Presently,  Municipal  Court  Judge 
North  Judicial  District 
1275  No.  Berkeley  Avenue 
Fullerton,  California   92632-0500 
telephone:  (714)  773-4555 

13 
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Robert  Molko 

Orange  County  District  Attorney's  Office 

700  Civic  Center  Drive  West 

Santa  Ana,  California   92701 

telephone:  (714)  834-3734 

Defense:       William  Morrissey, 

1401  N.  Tustin  Avenue,  #230 
Santa  Ana,  California 
telephone:  (714)547-3122 

Description:    The  defendant  killed  the  business  partner  of 
his  lover.   The  motive  was  to  gain  control  of 
a  business  co-owned  by  the  defendant's 
girlfriend.   The  defendant  was  convicted  of 
First  Degree  Murder  based  on  his  lying-in- 
wait. 

After  his  conviction,  the  defendant 
simultaneously  appealed  and  filed  a  Writ  of 
Habeas  Corpus,  asserting  that  his  attorneys 
were  incompetent  for  not  arguing  at  the 
suppression  motion  that  the  police  had 
unlawfully  seized  the  room  when  they  told  the 
motel  manager  not  to  let  anyone  enter  the 
room  without  law  enforcement  permission,  and 
the  later  seizure  of  the  gun  by  the  police 
under  authority  of  a  search  warrant  was  the 
"fruit"  of  this  illegal  seizure.   The  Court 
of  Appeal  issued  an  order  to  show  cause 
returnable  before  the  Superior  Court  and  held 
the  appeal  in  abeyance  pending  the  outcome  of 
this  order  to  show  cause. 

I  was  the  trial  judge  and  subsequently 
considered  the  Habeas  Corpus  Petition.   I 
concluded  that  even  if  petitioner's  trial 
counsel  had  moved  to  suppress  the  rifle  on 
the  basis  that  the  police  illegally  seized 
petitioner's  room,  the  motion  would  have  been 
denied  on  the  ground  of  "inevitable 
discovery. " 

The  petitioner  filed  a  second  Habeas  Corpus 
Petition  in  the  Court  of  Appeal,  which 
consolidated  this  Petition  with  the  direct 
appeal  and  held  that  the  police  officers' 
unauthorized  entry  constituted  an  unlawful 
seizure  of  the  room  and  that  petitioner's 
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trial  attorneys  were  incompetent  for  not 
moving  to  suppress  the  rifle  found  in  the 
room  as  the  "tainted  fruit"  of  this  illegal 
seizure.  The  Court  of  Appeal  set  aside  the 
conviction. 

The  California  Supreme  Court  reversed  the 
judgment  of  the  District  Court  of  Appeal  and 
in  affirming  my  decision,  greatly  expanded 
the  ability  of  law  enforcement  to  seize  and 
search  places  without  a  search  warrant,  based 
on  "inevitable  discovery"  and  the  independent 
source  doctrine. 

3.    People   V.    Dung  Van  Mai    (1994)  22  Cal.App.4th,  117 

Court  of  Appeal  Number  G012217 

(Superior  Ct.  No.C-87449) 
Prosecution:    Jeffrey  Robinson 

Former  Orange  County  Deputy  District  Attorney 

Presently,  Robinson  &  Robinson 

Dupont  Street,  #530 

Irvine,  California  92714 

telephone:  (714)  752-7007 
Defense:       Matthew  Vallance 

Gale  &  Vallance 

1820  West  Orangewood  Avenue,  #104 

Orange,  California 

telephone:  (714)  634-1414 

Description:    This  case  involved  the  unique  circumstances 
of  the  decedent  being  Icilled  during  the 
perpetration  of  a  felony  and  the  Iciller  was 
someone  other  than  the  decedent's  accomplice. 

Defendant  Mai  and  his  crime  partner,  Mr.  Lau, 
entered  a  fabric  store.   They  pistol  whipped 
the  sixty-two  year  old  female  store  clerk  and 
threatened  to  shoot  the  other  victims  during 
the  robberies.   While  hitting  and  kicking  the 
other  victims,  one  of  the  victims  suddenly 
retrieved  a  weapon  and  shot  and  killed  the 
defendant's  crime  partner,  Mr.  Lau.   Because 
Lau  was  killed  by  one  of  his  victims,  the 
defendant's  culpability  for  murder  was  based 
on  the  "provocative  act  doctrine." 

This  case  dealt  with  the  complicated  theories 
pertaining  to  vicarious  responsibility  of  a 
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defendant  who  does  not  have  the  specific 
intent  to  kill  and  is  not  the  killer.   The 
concepts  of  felony  murder,  implied  malice 
aforethought,  and  the  provocative  acts 
doctrine,  were  intertwined  in  this  case.   The 
opinion  upholds  vicarious  liability  for 
unintended  murder  and  redefined  the  jury 
instructions  in  this  complicated  area  of  the 
law. 

People   V.    David  Wayne  Bryan 

Court  of  Appeal  Number  G012125 

(Superior  Ct.  No.  C-86638) 

Unpublished 
Prosecution:    Jan  Sturla 

Orange  County  District  Attorney's  Office 

700-  Civic  Center  Drive  West 

Santa  Ana,  California  92701 

telephone:  (714)  834-3600 
Defense:       Denise  Gragg 

Orange  County  Public  Defender's  Office 

901  Civic  Center  Drive  West,  #200, 

Santa  Ana,  California  92701 

telephone:  (714)  834-2144 

Leonard  Guitilia 

Orange  County  Public  Defender's  Office 
901  Civic  Center  Drive  West,  #200 
Santa  Ana,  California  92701 
telephone:  (714)  834-2144 

Description:    The  defendant  was  a  police  officer  who  raped 
a  fellow  police  officer.   The  victim  was  the 
only  female  patrol  officer  in  the  department. 
She  was  on  probation  at  work  and  wanted  to  be 
accepted  by  the  men  she  worked  with.   She 
initially  told  no-one  about  the  rape,  feeling 
it  was  imperative  that  she  trust  her  fellow 
officers  to  respond  whenever  she  called  for 
"backup."   Months  later,  she  confided  to  her 
girlfriend  who  worked  for  a  neighboring 
police  department. 

Six  months  later,  she  heard  that  another 
woman  had  accused  the  defendant  of  raping 
her.   The  defendant  met  this  victim  on  his 
patrol  route.   She  was  employed  as  a  clerk  at 
a  convenience  store.   One  evening,  the 


16 


398 


defendant  phoned  her  and  then  presented 
himself  at  her  apartment.   He  forced  himself 
upon  her  and  raped  her. 

The  chief  of  the  police  department  placed  the 
defendant  on  paid  administrative  leave.   The 
department  administration  was  "standing 
behind"  the  defendant. 

Investigators  from  the  District  Attorney's 
Office  spoke  to  the  female  police  officer  who 
initially  denied  anything  had  happened.   She 
later  specifically  told  investigators  that 
any  sexual  contact  with  Bryan  had  been 
consensual.   Later,  after  finally  admitting 
she  was  raped,  she  explained  that  she  was 
fearful  that  she  would  lose  her  job  if  she 
was  truthful. 

When  the  defendant  was  charged  with  rape, 
other  victims  came  forward  because  of  the 
public  notoriety  of  this  case.   One  victim 
successfully  fought  off  the  defendant's 
advances  after  a  date.   She  was  a  weight 
lifter  and  body  builder.   Another  female 
patrol  officer  was  approached  by  the 
defendant  and  when  his  sexual  advances  were 
spurned,  he  stated  "You  don't  know  me  very 
well."   "When  I  want  something,  I  get  it." 

This  case  involved  the  admission  issues  of 
whether  to  admit  uncharged  acts  of  conduct  to 
prove  intent  and  the  cross-admissibility  of 
all  felony  charges  which  I  allowed  to  be 
admissible. 

Mr.  Bryan  was  convicted  of  rape  and  sentenced 
to  state  prison.   Because  of  the  notoriety  of 
this  case,  this  police  department  ceased  to 
exist.  The  Orange  County  Sheriff's  Department 
took  over  all  policing  responsibilities. 


5.    People  V.    Ronald  Allen 

Court  of  Appeal  Number  G017786 
(Superior  Ct.  No.  93CF2021) 
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Unpublished 
Prosecution:    Robert  Molko 

Orange  County  District  Attorney's  Office 
700  Civic  Center  Drive  West 

Santa  Ana,  California  92701 
telephone:  (714)  834-3600 
Defense:       Michael  Giannini 

Orange  County  Public  Defender's  Office 
901  Civic  Center  Drive  West,  #200 
Santa  Ana,  California  92701 
telephone:  (714)  834-2144 

Description:    This  was  a  highly  publicized  case  throughout 
Southern  California.   The  Minzie  family,  Mr. 
and  Mrs.  Minzie,  their  daughter  Karie,  and 
two  of  Karie 's  friends  were  in  a  van 
returning  from  a  "Bobby  Socks  Softball 
Tournament"  in  which  Karie  was  a  participant. 
Their  van  was  struck  head  on  by  Dr.  Allen's 
vehicle.   Noreen  and  Mark  Minzie  were  killed 
and  Karie  suffered  massive  head  injuries 
recjuiring  the  removal  of  part  of  her  skull. 
The  two  other  girls  were  severely  injured. 
Dr.  Allen  was  intoxicated  at  the  time  of  the 
crash. 

Dr.  Allen  was  a  brilliant  specialist  who  had 
devoted  his  career  to  the  treatment  of  those 
afflicted  with  AIDS.  He  had  learned  earlier 
the  same  day  that  his  father  had  died. 

This  case  presented  difficult  evidentiary 
issues  on  the  admission  of  uncharged 
incidences  of  drinking  and  driving,  and  the 
admission  of  a  pending  driving  under  the 
influence  charge.   Other  issues  involved  jury 
misconduct  and  the  admissibility  of  the 
defendant's  statements. 

Dr.  Allen  was  convicted  of  Second  Degree 
Murder  and  was  sentenced  fifteen  years  to 
life  in  state  prison.   The  sentencing  hearing 
provided  a  lengthy  forum  for  the  defendant's 
family  and  the  victims'  family  to  speak  about 
the  impact  of  this  tragedy  on  their  lives  and 
was  somewhat  precedent  setting. 
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People   V.    Greenwood    (1986)  182  Cal.App.3cl  729;  227  Cal . 

Rptr.539  [June  1986] 

(Superior  Ct.  No.  C-55040) 

California    v.    Greenwood,    486  U.S. 35,  100  L  Ed2nd  30,  108  S. 

Ct.l625 

Prosecution:    William  Bedsworth 

Former  Orange  County  Deputy  District 

Attorney. 

Presently  Justice  William  W.  Bedsworth, 

Associate  Justice  4th  Appellate  District, 

Division  Three. 

925  N.  Spurgeon  Street 

Santa  Ana,  California  92701-3700 

telephone:  (714)  558-6777 

Michael  J.  Pear 

Orange  County  District  Attorney's  Office 
700  Civic  Center  Drive  West 
Santa  Ana,  California 
telephone:  (714)  834-3600 
Defense:       Michael  Ian  Garey 

•714  N.  Spurgeon  Street 
Santa  Ana,  California  92701-3722 
telephone:  (714)  834-0950 
Richard  Aronson 

Formerly  an  Assistant  Public  Defender. 
Presently  Judge  of  the  Superior  Court,  Orange 
County,  California. 
Orange  County  Superior  Court 
700  Civic  Center  Drive  West 
Santa  Ana,  California   92701 
telephone:  (714)  834-3734 

Description:    In  a  drug  investigation,  the  police  had  the 
trash  truck  pick  up  defendant's  trash  which 
was  located  on  the  sidewalk.   The  trashman 
was  instructed  to  keep  the  defendant's  trash 
separated  until  the  police  could  take 
possession.   At  trial,  a  motion  to  suppress 
was  brought,  arguing  that  the  defendant  had  a 
right  to  privacy  of  his  trash.   I  believed 
that  by  placing  the  trash  on  the  public 
sidewalk,  the  defendant  had  waived  any 
expectation  of  privacy.   Existing  California 
law  was  contrary  and  held  in  People   v.    Krivda 
(1971)  5  Cal. 3d  357  (96  Cal.Rptr.62,  486  P. 2d 
1262,  that  such  warrantless  trash  searches 
were  illegal.    I  followed  the  existing  law 
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and  suppressed  the  evidence, 
appeal  affirmed. 


The  court  of 


The  matter  went  to  the  United  States  Supreme 
Court  in  California    v.    Greenwood,    486,  U.S. 
35.   The  Supreme  Court  reversed,  holding  that 
the  Fourth  Amendment  does  not  prohibit  the 
warrantless  search  and  seizure  of  garbage 
left  for  collection  outside  the  curtilage  of 
a  home . 

1 .        Bearing  v.    City  of  Costa  Mesa 

Superior  Court  Case  No.  46-26-10 
Plaintiff: 

Bruce  Lee  Schecter 

505  So,  Main  Street,  12th  Floor 

Orange,  California   92856 

telephone:  (714)  558-9119 
Defense  Counsel: 

Donald  H.  Zell 

3  Hutton  Center  Drive,  #870 

Santa  Ana,  California  92707-5767 

telephone:  (714)  662-1136 

Description:   The  plaintiffs  were  the  parents  of  two 
teenagers  who  were  Icilled  in  a  traffic 
collision  that  occurred  during  the  course  of 
a  high-speed  pursuit  of  a  stolen  vehicle  by 
officers  of  the  Costa  Mesa  Police  Department. 

The  collision  occurred  when  the  suspect's 
vehicle  ran  a  red  light  and  struck  a  vehicle 
carrying  the  two  teenagers. 

The  lawsuit  involved  several  legal  issues, 
one  of  which  was  the  application  of 
governmental  immunities  pursuant  to  the 
California  Government  Code  and  issues 
regarding  negligence  on  the  part  of  the  City. 
Another  issue  was  the  alleged  failure  on  the 
part  of  the  City  to  adopt  appropriate  pursuit 
procedures  and/or  the  officer's  failure  to 
follow  the  procedures  which  had  been  adopted. 

8.    Kaweah,    Inc.    v.  Anjac  Plastics,    Et  Al., 

Court  of  ;^peal  Number  G001306 
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(Superior  Ct.  Nos.  31-16-67 
31-50-56) 

Phra  Blakely 

Attorney  for  Plaintiff  Leo  D'Andrea 
535  Anton  Boulevard,  Suite  800 
Costa  Mesa,  California   92626 
telephone:   (714)  556-0800 


Defense  Counsel: 

Arnold  Stone 

8752  Reed  Drive,  Suite  3 

Emerald  Isle,  North  Carolina   25894 

telephone:  (252)  354-5515 

Michelle  Reinglass 

23161  Mill  Creelc,  Suite  170 

Laguna  Hills,  California   92653-1649 

telephone:  (714)  587-0460 

Terry  Moshenko 

471  Von  Karman  Avenue,  Suite  210 
Newport  Beach,  California  92660 
telephone:  (714)  225-1444 

John  Doody 

471  Von  Karman  Avenue,  Suite  210 
Newport  Beach,  California  92660 
telephone:  (714)  225-1444 

Sam  Winnikof  (deceased) 

Description:    The  putative  purchaser  of  a  plastics 

manufacturing  company  obtained  control  of  the 
firm  without  paying  the  former  owners  or  the 
listing  broker. 

Leo  D'Andrea,  the  owner  of  Parlay 
Corporation,  listed  his  company  with  Kawaeh, 
a  business  broker  for  sale  of  his  plastics 
manufacturing  firm.  Anjacs  Plastics,  whose 
owner  was  Herbert  Korholz,  responded  to  the 
advertisement  as  a  perspective  buyer.   During 
preliminary  discussions,  D'Andrea  revealed 
the  firm's  principal  creditor  was  charging 
more  than  fifteen  percent  interest.   Korholz, 
using  funds  belonging  to  his  minor  daughter, 
Laurel,  made  loans  to  Parlay  Corporation 
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which  D'Andrea  personally  guaranteed  by 
signing  promissory  notes  for  repayment  of  the 
debts.   Within  months,  Laurel  Korholz  called 
the  loans  and  exercised  her  option  for  Parlay 
stock.   Acting  on  her  behalf,  Anjac  Plastics 
ousted  D'Andrea. 

Litigation  inevitably  followed  and  involved 
no  fewer  than  eleven  parties. 

I  consolidated  all  litigation.   D'Andrea 
recovered  a  judgment  for  general  and  punitive 
damages  against  Anjac  Plastics  and  Herbert 
Korholz . 

After  trial,  it  was  shown  that  D'Andrea  had  a 
conversation  with  an  alternate  juror  in  the 
hallway,  which  was  overheard  by  three  jurors 
who  decided  the  case  wherein  D'Andrea  falsely 
stated  that  he  suffered  from  throat  cancer. 
The  court  and  counsel  were  unaware  of  this 
"cancer  conversation"  until  the  motion  for  a 
new  trial.   I  ordered  a  new  trial  based  on 
jury  tampering. 

People   V.    Jonathan  D'Arcy 

Superior  Court  Number  93ZF0132 
Prosecution:    Robert  Molko 

Orange  County  District  Attorney's  Office 

700  Civic  Center  Drive  West 

Santa  Ana,  California   92701 

telephone:  (714)  834-3734 
Defense:       Edward  Hall 

611  Civic  Center  Drive  West,  #200 

Santa  Ana,  California   92701-4021 

telephone:  (714)  972-9293 

Charles  Spagnola 

12453  Lewis  Street,  #101 

Garden  Grove,  California   92640-0240 

telephone:  (714)  740-0240 

George  Peters 

200  W.  Santa  Ana  Boulevard,  #990 
Santa  Ana,  California   92701-4134 
telephone:  (714)  835-0400 


22 


Description: 


404 


While  this  case  was  assigned  for  trial  to 
another  judge,  as  the  Supervising  Judge,  I 
was  called  on  during  the  course  of  the  trial 
to  resolve  a  major  legal  issue. 

Jonathan  D'Arcy  was  charged  with  torture, 
mayhem,  and  murder  in  connection  with  the 
burning  death  of  a  bookkeeper.   He  doused  the 
bookkeeper  with  gasoline  and  set  her  on  fire. 
She  was  working  at  a  janitorial  company  that 
had  temporarily  employed  the  defendant.   Mr. 
D'Arcy  was  upset  because  he  believed  the 
company  owed  him  a  $150  paycheck.   The  victim 
died  within  hours  from  horrible  burns.   Her 
dying  declaration  identified  D'Arcy  as  the 
person  who  had  poured  gasoline  on  her  face 
and  body. 

Mr.  D'Arcy  delayed  the  trial  numerous  times 
by  firing  his  attorneys,  seeking  to  represent 
himself,  and  repeated  requests  to  be  found 
not  mentally  coftipetent  to  stand  trial. 

During  the  guilt  phase  and  subsequent  death 
penalty  trial,  Mr.  D'Arcy  began  a  hunger 
strike.   His  weight  dropped  from  240  pounds 
to  147  pounds.   Judge  Fitzgerald  became 
concerned  that  the  defendant  might  become 
comatose  and  unable  to  participate  and  make 
rational  decisions  during  the  criminal  trial. 
He  requested  that  I,  as  the  Supervising 
Judge,  address  this  issue. 

After  multiple  and  lengthy  hearings,  and 
repeated  statements  by  Mr.  D'Arcy  that  he 
intended  to  starve  himself  to  death,  I 
ordered  a  doctor  to  continually  examine  Mr. 
D'Arcy.   Mr.  D'Arcy  stated  that  his  decision 
to  die  through  starvation  was  irreversible. 
I  ordered  that  the  defendant  be  force  fed. 

No  California  case  law  dealt  with  a  defendant 
starving  himself  while  awaiting  trial.   This 
is  the  first  case  in  California  history  that 
ordered  the  force  feeding  of  a  defendant. 

I  balanced  a  defendant's  right  to  die  against 
the  State's  interest  to  a  trial.   I  held  that 

23 


405 


D'Arcy  should  not  be  allowed  to  frustrate  the 
legal  system. 

10.  People   V.    Neal   David  Williamson 

Orange  County  Superior  Court  Case  No.  M-8217 
Prosecution:    Lori  Hungerford 

Orange  County  District  Attorney's  Office 

700  Civic  Center  Drive  West 

Santa  Ana,  California  92701 
telephone:  (714)  834-3600 

Defense:       Alan  Crivaro 

Orange  County  Public  Defender's  Office 
901  Civic  Center  Drive  West,  #200 
Santa  Ana,  California   92701 
telephone:  (714)  834-2144 

Description:    The  California  Legislature  enacted  a  "Sexual 
Predator  Law"  to  prevent  the  release  of 
sexually  violent  predators  who,  by 
definition,  are  likely  to  engage  in  further 
sexually  violent  behavior  until,  with 
treatment,  they  no  longer  pose  a  danger  to 
the  health  and  safety  of  others. 

Sexual  predator  laws  had  provoked  conflicting 
court  rulings  in  counties  throughout  this 
state  and  the  United  States.   Washington 
State  in  1990  passed  the  first  law  permitting 
sexual  predators  to  be  detained.   Wisconsin, 
Minnesota,  Kansas,  Arizona,  and  California 
followed  with  similar  statutes. 

I  consolidated  the  sexual  predator  cases  in 
Orange  County. 

I  found  that  the  state  had  a  compelling 
interest  in  protecting  society  from  violent 
sex  offenders  and  providing  treatment  for 
them.   I  held  that  the  predator  law  is 
intended  as  a  civil  commitment  for  treatment 
not  as  a  punitive  measure  that  would  violate 
double  jeopardy  and  ex  post  facto   rights. 


(2)   Short  Summary  of  citations  for  all  appellate  opinions  where 
your  decisions  were  reversed  or  where  your  judgment  was 
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affirmed  with  significant  criticism  of  your  substantive  or 
procedural  ruling: 

The  following  is  a  list  of  all  cases  I  was  able  to  locate  m 
which  my  ruling  was  either  reversed  or  criticized.   My 
search  for  such  cases  included  Lexis-Nexis  research,  inquiry 
of  the  Presiding  Judge  of  the  Fourth  District,  Division 
Three,  Court  of  Appeal,  and,  with  the  aid  of  the  Orange 
County  Superior  Court  Clerk's  Office,  a  search  of  unreported 
cases  which  I  could  locate  over  the  last  sixteen  years.   I 
have  compiled  this  list  in  good  faith  and  to  the  best  of  my 
ability,  and  to  the  best  of  my  knowledge,  it  is  complete. 

Overton   v.    Superior  Court 

Court  of  Appeal  Number  G013753  (unpublished  opinion)  and 

(1994)  22  Cal.App.4th  112  (published  opinion) 

This  case  went  to  the  Court  of  Appeal  twice,  on  two  separate 

writs.   Each  time,  the  court  of  appeal  reversed  my  ruling. 

The  first  occurred  in  an  unpublished  opinion;  the  second  was 

published. 

Writ  #1: 

Overton   v.    Superior  Court 

Court  of  Appeal  Number  G013753  (unpublished) 
Superior  Court  No.  C-87988 

Overton  was  charged  with  the  murder  of  his  wife  by  poisoning 
her  with  selenium.   This  was  an  extremely  complex  case,  with 
extensive  expert  testimony  required  of  both  sides.   After 
approximately  three  months  of  trial  and  pretrial,  defense 
counsel  became  ill  with  severe  clinical  depression,  and  was 
unable  to  proceed.   In  addition,  he  sought  to  be  relieved  as 
attorney  of  record  based  on  an  unrelated  conflict  of 
interest  which  had  developed  during  trial.   After  a  two 
month  stipulated  continuance,  I  continued  the  matter  for 
another  six  months,  over  defense  objections,  in  an  attempt 
to  salvage  the  trial,  which  had  already  been  an  extremely 
costly  proceeding.   The  defendant  moved  for  a  mistrial. 
Again,  in  an  attempt  to  avoid  a  retrial  of  this  lengthy  and 
complicated  case,  I  denied  both  the  mistrial  and  trial 
counsel's  request  to  be  relieved.   Overton  sought  relief  in 
the  Court  of  Appeal;  ultimately,  the  Court  of  Appeal  ordered 
a  mistrial  and  ordered  trial  counsel  to  be  relieved. 

Writ  #2 

Overton  v.    Superior  Court    (1994)  22  Cal.App.4th  112. 

Superior  Court  Case  No.  C-87988 

After  the  first  writ  was  granted,  the  matter  was  returned  to 

me  for  the  retrial.   Defendant's  new  counsel  filed  a 
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peremptory  challenge  against  me  pursuant  to  California  Code 
of  Civil  Procedure,  section  170.6,  in  an  attempt  to  obtain  a 
different  judge  for  the  retrial.   At  that  time,  the 
pertinent  statute  (Code  of  Civil  Procedure,  section 
170.6(2))  provided  that  a  defendant  who  obtained  a  new  trial 
after  a  "reversal  on  appeal,"  could  file  a  peremptory 
challenge  against  the  original  trial  judge,  if  that  judge 
was  assigned  to  hear  the  retrial.   Because  the  defendant 
(Overton)  had  not  obtained  a  "reversal  on  appeal,"  but  had 
obtained  only  a  writ,  it  appeared  to  me  that  this  portion  of 
the  statute  did  not  entitle  him  to  challenge  the  original 
trial  judge.   However,  the  Court  of  Appeal  disagreed, 
holding  that  the  statutory  language  "reversal  on  appeal" 
should  be  construed  to  include  writ  proceedings,  thereby 
entitling  the  defendant  to  obtain  a  different  judge  for  the 
retrial . 

People   V.    Superior  Court    (Sturm)     (1992)  9  Cal.App.4th  172; 
11  Cal.Rptr.2d  652  (As  modified  September  1992) 
Sturm  was  convicted  of  murder.   During  the  penalty  phase  the 
issue  of  the  right  to  discovery  pursuant  to  Penal  Code 
Section  1054  was  raised.   I  ruled  that  the  penalty  phase  was 
not  a  "trial"  for  purposes  of  California  Penal  Code  Section 
1054.   Additionally,  I  ruled  that  discovery  would 
unreasonably  slow  the  penalty  phase,  that  it  would  have  a 
chilling  effect  on  potential  witnesses,  and  that  it  would  be 
unenforceable  by  the  courts.   The  Court  of  Appeal  reversed 
on  the  ground  that  the  penalty  phase  was  merely  a  phase  of 
the  trial  and  California  Penal  Code  Section  1054  was 
applicable  in  the  penalty  phase  of  a  trial. 


People   V.    Greenwood    (1986)  182  Cal.App.3d  729;  227  Cal.Rptr. 
539  (June  1986) 

In  a  drug  investigation,  the  police  had  the  trash  truck  pick 
up  defendant's  trash  which  was  located  on  the  sidewalk.   The 
trashman  was  instructed  to  keep  the  defendant's  trash 
separated  until  the  police  could  take  possession.   At  trial, 
a  motion  to  suppress  was  brought,  arguing  that  the  defendant 
had  a  right  to  privacy  of  his  trash.   I  believed  that  by 
placing  the  trash  on  the  public  sidewalk,  the  defendant  had 
waived  any  expectation  of  privacy.   Existing  California  law 
was  contrary  and  held  in  People  v.    Krivda    (1971)  5  Cal.3d 
357;  96  Cal.Rptr.  62;  486  P. 2d  1262,  that  such  warrantless 
trash  searches  were  illegal.   I  followed  the  existing  law 
and  suppressed  the  evidence.   The  court  of  appeal  affirmed. 

The  matter  went  to  the  United  States  Supreme  Court  in 
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California    v.    Greenwood,    486,  U.S.  35.   The  Supreme  Court 
reversed,  holding  that  the  Fourth  Amendment  does  not 
prohibit  the  warrantless  search  and  seizure  of  garbage  left 
for  collection  outside  the  curtilage  of  a  home. 

UNPUBLISHED  COURT  OF  APPEAL  OPINIONS: 

1.  People   V.    Christy  Marie  Cleugh 
Court  of  Appeal  No.  G002901  12-26-86 
Superior  Court  Case  No.  C-53174 

I  dismissed  felony  charges  after  suppression  of  key 
evidence.  I  found  "there  were  many  fully  false  and  material 
fabrications  that  strike  at  the  very  heart  of  (the  search 
warrant]  affidavit."   I  refused  to  rule  on  the  issue  of  a 
good  faith  execution  of  the  warrant.   The  court  of  appeal 
reversed  requiring  the  trial  court  to  make  findings  on  the 
good  faith  execution  issue  raised  by  the  prosecution. 

2.  People   V.    Lester  Robert   Blakeman; 

Court  of  Appeal  Nos.  G003356;  G003527   4-28-87 
Superior  Court  Case  Nos.  C-56084  ;C-57570 
After  entering  a  guilty  plea  in  the  municipal  court, 
defendant  was  sent  to  the  superior  court  for  sentencing.  I 
sentenced  defendant  to  10  years  on  the  charges  and  a  trial 
was  set  two  and  one-half  months  later  on  the  issue  of  the 
prior  convictions.   The  case  was  sent  back  and  forth  between 
the  superior  court  and  municipal  for  reasons  stated  in  the 
opinion.   With  the  case  in  the  municipal  court  because  the 
defendant  had  the  right  to  be  sentenced  by  the  judge  who 
heard  the  trial,  the  municipal  court  imposed  an  additional 
10  years  for  the  priors.   The  judgment  was  affirmed  but  the 
sentencing  issue  was  reversed  on  the  ground  that  the  court 
had  pronounced  judgment  and  defendant  had  already  commenced 
his  sentence  on  the  ten  years  on  the  charges.   The  court  no 
longer  had  jurisdiction  to  add  to  the  sentence  after  the 
priors  were  found  true. 

In  the  second  case,  the  superior  court  was  not  involved. 
The  issue  was  vindictive  filing  of  additional  charges  in  a 
new  case.   This  matter,  still  in  the  municipal  court, 
resulted  in  a  reversal  by  the  court  of  appeal  and  an  order 
to  dismiss  the  charges. 

3.  People   V.    Frederick  Gene  Hinman 
Court  of  Appeal  Number  G003738  9-4-87 
Superior  Court  Case  No.  C-56585 

Defendant  argued  on  appeal  that  I"impermissibly  considered 
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the  bereavement  of  the  victim's  family  as  a  circumstance  in 
aggravation"  at  the  time  of  sentencing.   I  had 
"balanced. .. the  feelings  of  the  parents  of  a  deceased  son 
who  dies  in  an  alley... the  loss  of  which  is  permanent 
against  the  mitigating  circumstance  of  Hinman's  horribly 
abusive  childhood."   The  court  of  appeal,  with  one  justice 
dissenting,  ruled  that  it  was  error  for  me  to  consider 
bereavement  of  the  parents  as  an  aggravating  circumstance 
and  remanded  for  resentencing. 

4.  People   V.    Charles   Swegles 

Court  of  Appeal  No.  G004484    5-30-89 
Superior  Court  Case  No.  C-59903 

Defendant  sought  to  suppress  all  evidence  seized  during  a 
search  with  a  search  warrant.  I  ruled  that  there  was 
probable  cause  to  support  the  warrant  but  ruled  that  the 
warrant  was  overbroad  and  suppressed  some  evidence.   On 
appeal,  defendant  argued  that  substantial  evidence  did  not 
support  my  determination  of  probable  cause  to  search 
defendant's  home.   I  was  ordered  to  vacate  my  denial  of  the 
motion  to  suppress. 

5.  People   V.    Paul    William  Jensen  ' 
Court  of  Appeal  No.  G003101   4-10-89 
Superior  Court  Case  No.  C-54343 

After  several  delays  due  to  failure  to  complete 
investigation  by  multiple  investigation  companies,  defendant 
became  dissatisfied  with  defense  counsel  and  moved  to 
replace  his  attorney.   Noting  that  it  was  a  rape  and  child 
molest  case,  I  denied  the  motion  on  the  ground  that  existing 
counsel  was  better  able  to  represent  the  defendant,  having 
gone  through  the  preliminary  hearing.   I  indicated  that  I 
would  allow  the  new  attorney  to  become  co-counsel.   The  new 
attorney  declined  to  act  as  co-counsel.   The  court  of  appeal 
ruled  that  I  erred  in  not  permitting  substitution  of 
counsel.   Further,  denial  of  defendant's  motion  to 
substitute  counsel  cannot  be  based  on  a  trial  court's 
practice  of  not  relieving  counsel  who  have 
represented  defendants  at  the  time  of  the  preliminary 
hearing  in  rape  and  child  molest  cases. 

6.  People  V.    Alfonzo  Lopez 

Court  of  ;^peal  Number  G011557   12-10-92 

Superior  Court  Case  No.  C-84644 

Defendant  changed  counsel  "several  times"  during  the  course 

of  the  prosecution.  When  defendant  sought  to  change 

attorneys  on  the  date  of  trial,  I  denied  his  motion  as 

untimely  without  inquiry  as  to  the  reason.   The  court  of 
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appeal  ruled  that,  in  such  a  situation,  I  should  have 
balanced  the  hardships  to  the  prosecution  and  the 
administration  of  justice  against  defendant's  real  or 
imagined  problem  with  his  attorney.   I  was  ordered  to 
conduct  a  hearing  on  whether  or  not  the  motion  to  substitute 
should  be  granted  or  denied. 

People   V.    Laurence  Baxter  Lynch 
Court  of  Appeal  Number  G012819   1-31-94 
Superior  Court  Case  No.  C-85741 

During  a  motion  to  suppress,  defendant  sought  certain 
information  regarding  a  confidential  informant.   Defense 
counsel  stipulated  to  an  in  camera  hearing  where  I  would  ask 
certain  questions  of  a  police  officer.   After  the  hearing,  I 
announced  that  I  had  asked  the  questions  and  was  terminating 
the  motion  and  ruling  against  defendant's  motion  to  disclose 
the  confidential  informer's  identity.   I  agreed  to  permit 
defense  counsel  to  ask  additional  questions  of  the  officer 
but  limited  the  scope  of  inquiry.   On  appeal,  defendant 
argued  that  I  had  denied  his  motion  without  affording  him  an 
adequate  opportunity  to  examine  the  officer  in  court 
regarding  the  reliability  of  the  confidential  informant. 
The  court  of  appeal  conceded  that,  based  on  the  information 
that  I  reviewed  in  camera,  if  believed,  the  confidential 
informer  was  reliable.   The  court  of  appeal  reversed, 
however,  on  the  ground  that  defendant  was  entitled  to 
determine  the  reliability  of  the  informant  in  open  court. 
The  prosecution  has  two  options,  (1)  do  not  use  the 
informant  or  (2)  be  prepared  to  establish  the  informant's 
reliability. 

People   V.    Jose   Luis   Guardiola 

Court  of  Appeal  Number  G015490   3-21-95 

Superior  Court  Case  No.  C-95602 

Defendant  was  convicted  of  child  molestation.   He  sought 

access  to  the  jurors  and  an  evidentiary  hearing  on  juror 

misconduct.   Defendant  alleged  that  three  jurors  were  heard 

discussing  the  case  during  a  break.   I  denied  defendant's 

motions.   The  court  of  appeal  ruled  that  I  erred  in  denying 

access  to  the  jurors'  addresses.   Further,  while  a  trial 

court  has  discretion  as  to  whether  to  hold  an  evidentiary 

hearing,  where  it  is  alleged  that  some  jurors  had  expressed 

opinion  as  to  guilt  midway  through  the  trial,  a  hearing  is 

indicated. 

People   V,  Stephen  Charles  Forde 
Court  of  i^peal  Number  G015324 
Superior  Court  Case  No.  C-70121 
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Prior  to  trial,  defendant  moved  for  a  new  court-appointed 
attorney.   I  denied  the  motion.   After  being  convicted,  at  a 
motion  for  new  trial,  defendant  moved  for  a  new  court- 
appointed  attorney.   Failure  to  grant  the  motion  before 
trial  was  one  of  the  issues  supporting  a  motion  for  new 
trial.   At  the  motion  for  new  trial,  I  denied  the  motion  to 
relieve  defense  counsel  but  granted  defendant,  a  disbarred 
attorney,  co-counsel  status.   The  court  of  appeal  ruled  that 
I  erred  in  refusing  to  relieve  defense  counsel  on  two 
grounds:  (1)  that  the  defendant  had  once  been  an  attorney, 
and  (2)  there  was  no  prejudice  due  to  the  strength  of  the 
prosecution  case.   Also,  I  had  failed  to  read  all  of  the  400 
plus  page  type-written  and  hand-written  motion  prepared  by 
the  defendant. 

10.  People  V.  Caesar  Ceferino  Cruz 
Court  of  ^peal  Number  G017328 
Superior  Court  Case  No.  94CF3159 

The  defendant  pled  guilty  to  first  degree  burglary  and 
admitted  a  prior  conviction  under  the  "three-strikes"  law. 
I  imposed  a  total  term  of  eight  years;  the  midterm  of  four 
years  doubled  pursuant  to  Penal  Code  §667. 5(e) (1) .   I  did 
not  impose  a  separate  five-year  term  pursuant  to  §667 (a) (1). 
The  People  appealed  and  the  court  of  appeal  ruled  that  the 
Legislature  created  an  exception  in  the  "three  strikes" 
cases  to  the  prohibition  against  double  punishment  found  in 
Penal  Code  §654. 

I J .  Peopl e  V.    Roger  Vu 

Court  of  Appeal  Number  G017328 
Superior  Court  Case  No.  94NF2798 

The  defendant  pled  guilty  to  first  degree  burglary  and 
admitted  a  prior  conviction  under  the  "three-strikes"  law. 
I  imposed  a  total  term  of  eight  years;  the  midterm  of  four 
years  doubled  pursuant  to  Penal  Code  §667.5 (e) (1) .   The 
court  did  not  impose  a  separate  five-year  term  pursuant  to 
§667 (a) (1).   The  People  appealed  and  the  court  of  appeal 
ruled  that  the  Legislature  created  an  exception  in  the 
"three  strikes"  cases  to  the  prohibition  against  double 
punishment  found  in  Penal  Code  §654 . 

12.  People  V.    Francisco  Rodriguez 

Court  of  Appeal  Number  G017448   8-29-96 

Superior  Court  Case  No.  94CF3070 

This  case  concerned  California's  "Three  Strikes"  law. 

Defendant  pled  guilty  to  various  narcotics  offenses  and 

admitted  two  prior  serious  felonies.   Because  the  priors  had 

been  alleged  in  the  same  accusatory  pleading,  I  believed 
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that  they  must  be  considered  one  "strike."   The  People 
appealed,  arguing  that  they  must  be  considered  two 
"strikes."   The  Court  of  Appeal  agreed  with  the  People's 
interpretation  of  the  Three  Strikes  Law  (Penal  Code  section 
667(c)(6),  but  remanded  the  matter  back  to  the  trial  court, 
giving  me  the  opportunity  to  exercise  my  discretion  to 
dismiss  one  of  the  prior  convictions  in  the  furtherance  of 
justice.   (See  Exhibit  "B") 

3.    Citations  for  significant  opinions  on  federal  or  state 
constitutional  issues,  together  with  the  citations  to 
appellate  court  rulings  on  such  opinions. 

In   Re  Request   for   Transcripts   of  Phase    Three  Grand  Jury 
Proceedings;   Merrill    Lynch,    Et   Al . ;    97  Daily  Journal.  DAR 
10765  8/21/97);  Superior  Court  Case  No.  M-8102 

I  have  included  a  copy  of  my  decision  and  the  District  Court 
of  Appeal's  Opinion. 

(See  Exhibit  "C") 

16.  P\ihlir;  Office:   State  (chronologically)  any  public  offices 
you  have  held,  other  than  judicial  offices,  including  the 
terms  of  service  and  whether  such  positions  were  elected  or 
appointed.   State  (chronologically)  any  unsuccessful 
candidacies  for  elective  public  offices. 

I  was  a  congressional  candidate  for  the  38th  Congressional 
District  in  1986.   I  was  defeated  in  the  Democratic  Primary. 

17.  Legal  Career: 

a.    Describe  chronologically  your  law  practice  and 

experience  after  graduation  from  law  school  including: 

1.  whether  you  served  as  a  cleric  for  a  ^udge,  and  if 
so,  the  name  of  the  judge,  the  court,  and  the 
dates  of  the  period  you  were  a  clerk ; 

I  did  not  clerk  for  a  judge. 

2.  whether  you  practiced  alone,  and  if  so,  the 
addresses  and  dates ; 

I  did  not  practice  alone. 
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tha  datas,  namas  and  addrasaas  of  law  firms  or 
of fleas,  companias  or  govarnmantal  agancias  with 
which  you  hava  baan  connactad,  and  tha  natura  of 
your  connaction  with  aach: 

Orange  County  District  Attorney's  Office 

700  Civic  Center  Drive  West 

Santa  Ana,  California  92701 

1972-1973.   Deputy  District  Attorney  First  Level. 

I  prosecuted  misdemeanor  offenses. 

1974-1975.  Deputy  District  Attorney  Second  Level 
and  Third  Level.   I  was  assigned  to  the  felony 
panel  and  prosecuted  major  felony  cases. 

1975-1981.   Deputy  District  Attorney,  Fourth 
Level.   I  spent  five  years  prosecuting  homicide 
cases.   My  specialty  was  serial  killers  and 
murderers  who  committed  heinous  and  complex 
crimes . 

September  8, 1981-February  2,  1982. 

Municipal  Court,  .West  Orange  County 

Judicial  District 

8141-13th  Street 

Westminster,  California   92683-4593 

Judge  of  the  Municipal  Court. 

I  presided  over  misdemeanor  criminal  trials,  civil 

cases  where  the  amount  in  controversy  was  less 

than  $25,000.   I  heard  Small  Claims  actions  and 

felony  preliminary  hearings. 

February  3,  1982-December  21,  1982. 

Municipal  Court,  South  Orange  County 

Judicial  District 

30143  Crown  Valley  Parkway 

Laguna  Niguel,  California   92677-2033 

Judge  of  the  Municipal  Court. 

I  presided  over  misdemeanor  criminal  trials,  civil 

cases  where  the  amount  in  controversy  was  less 

than  $25,000.   I  heard  Small  Claims  actions  and 

felony  preliminary  hearings. 

December  21,  1982-1983. 
Superior  Court-Orange  County 
700  Civic  Center  Drive,  West 
P.O.  Box  1994 
Santa  Ana,  California   92701 
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Judge  of  the  Superior  Court. 

I  was  assigned  to  the  complex  criminal  trial  court 

panel . 


1983-1986 

Judge  of  the  Superior  Court. 

Supervising  Judge  of  the  Criminal  Courts  of  Orange 

County. 

I  presided  over  all  felony  arraignments  and 

probation  violations  in  Orange  County. 

1986-1987 

Judge  of  the  Superior  Court. 

I  was  assigned  to  the  Juvenile  Court  and  presided 

over  juvenile  cases  and  dependency  matters. 

1987-1988 

Judge  of  the  Superior  Court. 

Supervisor  of  the  Superior  Courts  assigned  to  the 

Harbor  and  South  Judicial  Districts  as  well  as  a 

general  trial  assignment. 

1988-1989 

Judge  of  the  Superior  Court. 

Assistant  Supervising  Judge  of  the  Criminal  Courts 

of  Orange  County. 

All  probation  violation  cases  were  assigned  to  my 

department  for  arraignment  and  hearings. 

1990-1994 

Judge  of  the  Superior  Court. 

Complex  criminal  trial  court. 

I  presided  over  complex  criminal  trials. 

1995-1997 

Judge  of  the  Superior  Court. 

Supervising  Judge  of  the  Criminal  Courts  of  Orange 

County. 

I  presided  over  all  felony  arraignments  and 

probation  violations  in  Orange  County. 

1997-Present 

Judge  of  the  Superior  Court. 

Complex  criminal  trial  court. 

I  preside  over  complex  criminal  trials. 

b.    1.   What  has  b««n  the  general  character  of  your 
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law  practice,  dividing  it  into  periods  with 
dates  of  its  character  has  changed  over  the 
years? 

I  was  a  prosecutor  for  nine  years  in  the 
Orange  County's  District  Attorney's  office 
prior  to  being  appointed  a  judge.   I  spent 
one  and  one-half  years  prosecuting 
misdemeanors,  a  little  over  one  year 
prosecuting  major  felonies,  and  was  appointed 
to  the  homicide  section  of  the  Orange  County 
District  Attorney's  office  where  I  spent  the 
majority  of  my  career  prosecuting  murder 
cases.   My  specialty  was  serial  killers  and 
murderers  who  committed  heinous  and  complex 
crimes . 

2.    Describe  your  typical  former  clients,  and 

mention  the  areas,  if  any,  in  which  you  have 
specialized. 

The  People  of  the  State  of  California  were  my 
clients.  I  specialized  in  complex  murder 
cases . 

1.  Did  you  appear  in  court  frequently, 
occasionally,  or  not  at  all?   If  the 
frequency  of  your  appearances  in  court 
varied,  describe  each  such  variance,  giving 
dates . 

As  a  Deputy  District  Attorney,  I  appeared  in 
Court  frequently. 

2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 

0% 

(b)  state  courts  of  record; 

100% 

(c)  other  courts. 

0% 

3.  What  percentage  of  your  litigation  was: 

(a)   civil; 

0% 
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(b)   criminal. 

100% 

4 .    State  the  number  of  cases  in  courts  of  record 
you  tried  to  verdict  or  judgment  (rather  than 
settled) ,  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 

As  sole  counsel,  I  tried  125-150  cases  to 
verdict. 

5.    What  percentage  of  these  trials  was: 

(a)  jury; 

100% 

(b)  non-jury. 

0% 

18.   Litigation;     Describe  the  ten  most  significant  litigated 
matters  which  you  personally  handled.   Give  the  citations, 
if  the  cases  were  reported,  and  the  docket  number  and  date 
if  unreported.   Give  a  capsule  summary  of  the  substance  of 
each  case.   Identify  the  party  or  parties  whom  you 
represented;  describe  in  detail  the  nature  of  your 
participation  in  the  litigation  and  the  final  disposition  of 
the  case.   Also  state  as  to  each  case: 

(a)  the  data  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or 
judges  before  whom  the  case  was  litigated; 

(c)  the  individual  name,  addresses,  and  telephone 
numbers  of  co-counsel  and  of  principal  counsel  for 
each  of  the  other  parties. 

I.    People   V.  William  Bonin,    aka    The  Freeway  Killer    (1980-1981) 
Superior  Court  Case  Number:  C-47500;  Crim  23286;  California 
Supreme  Court  No.  S004565 
Judge:         Kenneth  Lae,  Orange  County  Superior  Court 

(deceased) 
Opposing  Counsel: 

William  Charvet  (Unknown) 

Last  Icnown  address  18627  Brookhurst  Street, 

#186 

Fountain  Valley,  California  92708 

California  Bar  No.  65429/Resigned 
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Description:    Mr.  Bonin  was  charged  with  the  brutal  slaying 
of  twenty-one  young  males  across  Southern 
California  in  the  late  1970's  and  early  1980. 
This  was  a  highly  publicized  prosecution 
known  as  the  "Freeway  Killer." 

I  was  the  prosecutor  assigned  to  the  case 
involving  those  young  males  killed  in  Orange 
County.   I  indicted  Mr.  Bonin  after  a  lengthy 
investigative  phase.   The  Grand  Jury 
proceeding  was  lengthy  and  involved  complex 
factual,  legal,  and  evidentiary  issues. 
Among  the  issues  were  questions  involving  the 
California  Shield  Law.   Mr.  Bonin  had  spoken 
to  reporters  and  invoking  the  Shield  Law,  the 
reporters  refused  to  testify  against  Bonin. 
Additionally,  because  one  of  Benin's 
accomplices  hung  himself  just  prior  to  the 
Grand  Jury  proceedings,  the  evidence  was 
extremely  complicated  and  circumstantial 
consisting  primarily  of  matching  fibers  found 
on  the  bodies  of  each  nude  victim  to  carpet 
fibers  and  dye  lots  in  Benin's  van.   At 
pretrial,  we  decided  not  to  request  the  death 
penalty  for  Bonin 's  remaining  accomplice  in 
exchange  for  his  testimony  against  William 
Bonin.  This  allowed  us  to  have  one  eye- 
witness to  Benin's  acts  during  murders 
committed  by  him.   Because  all  of  the 
remaining  murders  were  strikingly  similar,  we 
were  able  to  introduce  at  least  four  other 
murders  Bonin  committed  under  Evidence  Code 
Section  1101(b),  Identity  Evidence. 

The  magnitude  of  these  crimes  and  the  anguish 
of  these  families  perhaps  outweighed  the 
legal  issues.   For  example,  Mr.  Bonin  killed 
additional  victims,  and  on  one  occasion  we 
promised  no  prosecution  for  an  additional 
murder  if  he  would  locate  the  body  of  the 
victim  so  the  family  could  conduct  a  funeral. 
Because  I  was  appointed  to  the  Orange  County 
Municipal  Court  in  September  1981,  I  did  not 
prosecute  this  case  beyond  the  indictment  and 
pretrial  motions. 


Mr.  Benin  was  convicted.   Several  years 
later,  after  exhausting  his  lengthy  appeals 
to  the  California  Supreme  Court  and  review  by 
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the  Federal  Courts,  he  was  put  to  death  in 
San  Quentin  in  1997. 

People   V.    Larry  Smith    (1979-1980) 

Superior  Court  Case  Number:  C-43614;  Court  of  Appeal 

No.  G000874 

Judge:         Leonard  McBride,  Orange  County  Superior  Court 

Opposing  Counsel: 

Terry  Giles,  Esq. 

P.O.  Box  9558 

Rancho  Santa  Fe,  California 

telephone:  (714)  973-9073 

Description:    The  victim,  the  daughter  of  a  prominent 

Orange  County  family,  went  on  a  date  with  the 
defendant  which  turned  into  a  kidnapping. 
The  defendant  demanded  over  $1,000,000  for 
her  return.  The  victim  was  apparently  hit 
numerous  times  with  an  anchor  and  thrown  from 
a  small  boat  into  the  ocean.   The  victim's 
body  was  never  recovered. 

The  legal  issues  and  factual  issues  were 
extremely  complex.   This  was  the  first  "no- 
body" case  in  Orange  County  history  and  one 
of  the  few  "no-body"  cases  in  legal  history. 
Thus,  the  case  was  almost  entirely 
circumstantial . 

This  case  was  one  of  the  first  cases 
involving  blood  serology.   We  called  over 
thirty  witnesses  to  testify  that  the  victim's 
normal  life  activities  had  suddenly  ceased. 

Mr.  Smith  was  convicted  of  First  Degree 
Murder  with  Special  Circumstances.   Mr.  Smith 
is  serving  life  without  the  possibility  of 
parole. 

People   V.    Michael   David  Sullivan    (1976) 

Superior  Court  Case  Number:  C-35255;  Court  of  Appeal  No. 

Unavailable. 

Judge:         William  Murray,  Orange  County  Superior  Court 

(deceased) 
Opposing  Counsel: 

Tom  Brown 

P.O.  Box  10099 

Santa  Ana,  California 

telephone: (714)  542-3518 
Description:   After  arguing  with  a  bartender,  Mr.  Sullivan 
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left  the  bar,  and  returned  with  a  gun  to  the 
alley  next  to  the  bar.  He  shot  and  killed  a 
patron  dressed  similarly  to  the  bartender 
when  that  patron  exited  the  bar.  Sullivan  had 
ingested  over  one  hundred  Valium  pills  in  the 
preceding  three  days.   He  had  also  ingested 
alcohol  on  the  date  of  the  homicide. 

This  highly  publicized  case  involved 
extensive  psychiatric  and  psycho- 
pharmacological  testimony.   The  mental  issues 
of  present  mental  competency,  diminished 
capacity,  and  the  plea  of  "Not  Guilty  by 
Reason  of  Insanity, "  were  the  focus  of  this 
lengthy  trial.   This  case  was  also  precedent 
setting  on  the  issue  of  transferred  intent 
regarding  malice  aforethought. 

Mr.  Sullivan  was  convicted  of  First  Degree 
Murder.   At  that  time,  California  had  not  yet 
reinstated  the  death  penalty. 

People   V.  Michael  Ray  Simmons   '(1980) 
Darryl  Bernard  Watts 
Benjamin  Montgomery 
Superior  Court  Case  Number:  C-44322;  Court  of  ^peal 
No.  G006552 
Judge:         Kenneth  Lae,  Orange  County  Superior  Court 

(deceased) 
Opposing  Counsel: 

John  Barnett 

1  City  Boulevard,  #308 

Orange,  California 

telephone: (714)  634-2522 

Charles  Marginess 

(Currently  Municipal  Court  Judge) 

Central  Orange  County 

700  Civic  Center  Drive  West 

Santa  Ana,  California  92701 

telephone:  (714)  834-3575 

Robert  Kazer 

203  North  Golden  Circle,  #203 

P.O.  Box  12639 

Santa  Ana,  California 

telephone:  (714)558-2860 
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Description:    This  was  a  case  highly  publicized  throughout 
Southern  California,  which  involved  three 
defendants  who  went  on  a  one  night  crime 
spree  in  Southern  Orange  County.   The  trio 
broke  into  a  Laguna  Beach  home  and  pistol 
whipped  the  male  occupant  after  chasing  his 
wife  through  the  house  in  an  attempt  to  rape 
her . 

The  three  defendants  then  drove  to  an  El  Tore 
home  and  gained  entrance  by  holding  a  gun  to 
a  woman's  head  when  she  returned  at  night 
from  church  activities.   Once  inside  the 
house,  they  restrained  the  husband  and  wife. 
While  ransacking  the  house,  they  found  the 
couple's  fourteen  year  old  daughter  asleep  in 
her  upstairs  bedroom.   The  defendants  tied 
the  girl  to  the  bed  and  took  turns  repeatedly 
raping  her  while  the  parents  lay  watching  a 
short  distance  away. 

This  case  involved  a  novel  legal  concept  of 
first  impression.   California  did  not,  at 
that  time,  have  "Rape  in  Concert  Law"  which 
would  have  increased  penalties.   I 
successfully  charged  and  argued  that  each 
defendant  was  not  only  an  accomplice,  but  was 
also  criminally  responsible  for  each  of  the 
three  rapes  and  thus  should  receive  increased 
penalties.   The  jury  rendered  verdicts  on 
this  novel  theory  and  the  California 
legislature  subsequently  added  increased 
penalties  for  rape  in  concert.   This  case  was 
the  forerunner  of  the  concept  of  increased 
punishment  for  multiple  offenders  committing 
the  same  act  of  rape. 

The  juvenile  defendant  was  eligible  for  the 
California  Youth  Authority.   On  the  eve  of 
his  sentencing,  I  discovered  through  a 
telephone  call  from  a  Sheriff's  Deputy  that 
he  had  sodomized  a  young  male  inmate.   In 
late  evening  sentencing  sessions,  he  was 
sentenced  to  state  prison  rather  than  the 
California  Youth  Authority  based  on  this 
information.   This  concept  of  aggravating 
testimony  was  novel  in  California  in  the 
1970's. 
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People   V.    James  Spring    (1980-1981) 

Superior  Court  Case  Number:  C-44023;  Court  of  Appeal 

No.  G000574 

Judge:         James  Turner,  Orange  County  Superior  Court 

Opposing  Counsel: 

Ronald  Butler,  former  Public  Defender  of 
Orange  County,  California.   He  can  be  reached 
at  the  Orange  County  Public  Defenders  Office, 
901  Civic  Center  Drive  West,  #200 
Santa  Ana,  California  92701 
(714)  834-2144 

Description:    Mr.  Spring  was  prosecuted  for  causing  the 

death  of  Father  Felix  Doherty  in  Seal  Beach, 
California.   This  was  a  highly  publicized 
case  which  was  reported  throughout  Southern 
California.   Mr.  Spring  struck  the  priest 
with  his  fist.   This  unprovoked  attacked 
occurred  at  the  back  door  of  the  Seal  Beach 
Catholic  Church. 

One  week  later,  Father  Doherty  collapsed 
after  complaining  of  headaches.   An  autopsy 
revealed  the  cause  of  death  to  be  "subdural 
hematoma . " 

This  case  involved  complex  investigation, 
proof  issues,  causation  of  death  issues, 
psychiatric  testimony,  and  other  complex 
legal  issues. 

Tape  recordings  were  obtained  of  threatening 
telephone  calls  Mr.  Spring  had  made  to  the 
Chicago  Archdiocese.   Mr.  Spring  believed  the 
Archdiocese  was  holding  his  high  school 
girlfriend,  who  he  had  not  seen  in  fifteen 
years,  against  her  will.  Mr.  Spring  was 
convicted  of  Second  Degree  Murder.   It  was 
argued  that  the  disparity  of  age,  a  thirty- 
four  year  old  assailant,  hitting  an 
unsuspecting  sixty-seven  year  old  man,  even 
with  one  blow,  was  tantamount  to  implied 
malice  aforethought. 

Prior  to  trial,  the  defense  had  been  offered 
a  second  degree  murder  and  not  guilty  by 
reason  of  insanity  plea,  but  declined  the 
offer. 
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After  conviction  and  sentence,  for  Second 
Degree  Murder,  the  Fourth  District  Court  of 
Appeal  subsequently  reduced  the  verdict  to 
Involuntary  Manslaughter. 

People  V.  John   Allen   Keith    (1978-1980) 

Anthony  David  Bics 
Superior  Court  Case  Number:  C-44185;  Court  of  Appeal  No. 
unavailable 
Judge:         Donald  McCartin,  Orange  County  Superior  Court 

(Retired/Contact  Orange  County  Superior  Court 

Administrative  Offices), 

c/o  Alan  Slater 

700  Civic  Center  Drive  West 

Santa  Ana,  California 

telephone:  (714)  834-3734 
Opposing  Counsel: 

James  Merwin,  Orange  County  Public 

Defender's  Office, 

901  Civic  Center  Drive  West,  #200 

Santa  T^a,  California 

telephone:  (714)  834-2144 

Allen   Stolcke 

2677  North  Main  Street,  (flOO 
Santa  Ana,  California 
telephone:  (714)  543-2700 


Description:    Mr.  Keith  and  Mr.  Bics  befriended  the  victim 
outside  a  gay  bar.   The  victim  was  affluent 
and  respected  in  the  Southern  California 
community.   The  victim  invited  both 
defendants  to  his  home  in  Corona  Del  Mar. 
The  defendants  subdued  the  victim,  and  while 
conscious,  drove  a  miter  box  saw  into  his 
neclc.   The  evidence  established  that  the 
victim  repeatedly  pled  for  his  life  but  Mr. 
Keith  eventually  sawed  off  his  head  while  he 
was  still  alive.   Mr.  Bics  helped  the 
defendant . 

This  highly  publicized  case  involved 
intensive  surveillance,  audio  wiring,  and 
video  recording  of  a  witness  discussing  the 
murder  with  both  Mr.  Keith  and  Mr.  Bics. 
Eventually,  I  obtained  sufficient  evidence  to 
charge  both  defendants. 
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Keith  was  convicted  of  First  Degree  Murder 
and  Special  Circumstances.   The  jury  hung 
during  the  death  penalty  phase,  eleven  to  one 
for  death.   Mr.  Keith  is  incarcerated  in  the 
state  prison  system  in  California,  sentenced 
to  life  without  the  possibility  of  parole. 

Mr.  Bics  was  convicted  of  first  degree 
murder.   He  was  a  juvenile  and  thus  was  not 
eligible  for  death  penalty  proceedings.   He 
was  certified  to  Superior  Court  as  an  adult 
pursuant  to  707  of  the  Welfare  and 
Institutions  Code.   He  is  serving  twenty- 
years  to  life  in  the  California  State  Prison. 

I  worked  extensively  with  the  gay  community 
to  obtain  witnesses  for  this  trial.   Many 
witnesses  were  reluctant  to  come  forward, 
fearing  public  ridicule. 

People   V.    James  Richard  Hoffer    (1979-1981) 

Superior  Court  Case  Number:   C-41184;  Court  of  Appeal 

No.  G007126 

Judge:         Everett  Dickey,  Orange  County  Superior  Court 

Opposing  Counsel: 

Tom  MacDonald 

Orange  County  Public  Defender's  Office 

901  Civic  Center  Drive  West,  #200 

Santa  Ana,  California 

telephone:  (714)  834-2144 

Description:    Mr.  Hoffer  was  known  as  the  "Rocker  of  San 

Clemente."   He  entered  the  Sun  Post  Newspaper 
print  press  room  after  having  slashed  his 
wrists  with  a  knife.   The  printer  called 
emergency  response  -  911.   Officer  Stead 
responded  just  prior  to  the  paramedics. 
Hoffer  apparently  fired  two  shots,  one  of 
which  entered  Officer  Stead's  body  between 
his  protective  vest  and  his  armpit.   We  later 
ascertained  that  Mr.  Hoffer  ran  through  the 
streets  of  San  Clemente  into  a  salvage  yard. 
He  then  stabbed  himself  in  the  stomach  with  a 
knife. 

This  case  involved  extensive  psychiatric 
pretrial  issues.   Initially,  he  was  found  to 
be  "not  mentally  competent  to  stand  trial." 


42 


424 


Our  investigation  revealed  he  was  a  former 
mental  patient  with  documented  psychiatric 
disorders  documenting  back  to  the  age  of 
twelve. 

The  defense  and  I  agreed  to  submit  the  case 
to  the  trial  judge  with  the  understanding 
that  Mr.  Hoffer  would  be  found  guilty  of 
First  Degree  Murder  and  serve  the  rest  of  his 
life  in  a  mental  hospital.   He  is  presently 
housed  at  Atascadero  State  Hospital. 

People   V.    Gregory  Coates    (1976) 

Superior  Court  Case  Number:  C-34370;  Court  of  Appeal  No. 

Unavailable 

Judge:         E.  Scott  Dales,  Riverside  Superior  Court 

(Deceased) 
Co-Counsel:     Deputy  District  Attorney  Jeffrey  Prevost, 

Riverside  County.   He  is  presently  in  private 

practice.   His  address  is: 

222  North  Mountain  Avenue,  Suite  210 

Upland,  California   91786 

telephone: (909) • 946-1991 

Opposing  Counsel: 

Robert  Hurley 

Riverside  Public  Defenders  Office 

46209  Oasis  Street,  #314 

Indio,  California   92201 

telephone:  (800)  451-4850 

Description:    Mr.  Coates  suffocated  his  step-mother  and 

then  poured  gasoline  on  her  body  and  set  her 
on  fire.   The  body  was  so  badly  charred  that 
we  could  not  ascertain  if  a  rape  had 
occurred.   We  were  able  to  take  molds  of  bite 
marks  from  her  breast  area. 

A  similar  homicide  in  Riverside  County 
involved  the  mother  of  a  friend  of  Mr. 
Coates.   She  was  shot  twice  in  the  head.   Mr. 
Coates  was  a  suspect.   Bite  marks  were  also 
found  on  her  body. 

In  extensive  pretrial  motions  in  Riverside 
County,  the  Riverside  prosecutor  and  I 
endeavored  to  present  Evidence  Code  Section 
1101(b)  evidence  to  show  identity  and  modus 
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operandi,    in  an  attempt  to  prove  Mr.  Coates 
had  committed  the  Riverside  murder.   These 
motions  and  the  subsequent  trial  were  highly 
publicized  and  precedent  setting.   The  modus 
operandi   and  identity  comparisons  were 
extremely  complex.   This  case  involved  the 
first  "bite  mark"  evidence  allowed  in 
California  and  possibly  the  nation.   This 
required  extensive  briefing,  foundational 
evidence,  and  the  unique  expert  testimony 
pertaining  to  bite  mark  comparisons.   This 
also  required  intensive  cooperation  between 
two  homicide  attorneys  in  different  counties. 

I  presented  the  Orange  County  murder.   It 
became  popularly  known  as  "The  Murder  Case 
Within  A  Murder  Case."  Mr.  Coates  was 
convicted  of  Murder  of  the  First  Degree  and 
is  serving  twenty-five  years  to  life  in  the 
California  State  prison  system. 

People   V.    Anya   Shelton    (1978) 

Superior  Court  Case  Number:  C-39936;  Court  of  Appeal  No. 

Unavailable 

Judge:         Mason  Fenton  (Retired) .   He  is  presently 

assigned  to: 

Orange  County  Superior  Court 

700  Civic  Center  Drive  West 

Santa  Ana,  California   92701 

telephone:   (714)  834-3734 
Opposing  Counsel: 

James  Merwin, 

Orange  County  Public  Defender's  Office 

901  Civic  Center  Drive  West,  #200 

Santa  Ana,  California 

telephone:  (714)  834-2144. 

Description:   Ms.  Shelton  went  to  the  house  of  her  former 
boyfriend.   When  his  fiance  looked  out  the 
window,  Ms.  Shelton  fired  one  shot,  killing 
♦"he  fiance,  Michelle  Proferes. 

This  case  involved  complex  legal  issues  of 
transferred  intent.   There  were  extensive 
psychiatric  issues. 


The  defendant  was  convicted  of  second  degree 
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murder  and  was  sentenced  to  fifteen  years  to 
life. 

10.  People   V.    Terry  Allen  Cor  field    (1977) 
Robert   Jones 
Superior  Court  Case  Number:  C-37092;  Court  of  Appeal  No. 
Unavailable 
Judge:         Kenneth  Williams,  Orange  County  Superior 

Court 
Opposing  Counsel: 

Dennis  McNerney 

Juvenile  Defenders 

1055  North  Main  Street,  #1100 

Santa  Ana,  California 

telephone:  (714)  547-5856 

Michael  Naughton 
25231  Paseo  de  Alicia,  #120 
Laguna  Hills,  California 
telephone:  (714)  951-8822 

Description:    The  two  defendants  killed  a  marine,  who  was 
involved  with  them  in  a  small 
narcotics  transaction.   The  marine's  body  was 
dumped  in  the  hills  in  Tustin,  California. 

This  case  involved  the  first  successful 
effort  in  California  to  enhance  an  inaudible 
taped  conversation  between  an  informant  and 
the  defendants.   Computerized  NASA  equipment 
was  used  to  make  the  conversation  audible. 
In  addition  to  the  tragedy  of  the  marine's 
death,  the  victim's  father,  who  had  attended 
the  trial  from  Ohio,  congratulated  me  on 
doing  a  "fine  job"  then  flew  home  to  his  wife 
and  committed  suicide. 

The  jury  convicted  defendant  Jones  of  first 
degree  murder  and  he  was  sentenced  to  twenty- 
five  years  to  life.   Defendant  Cor  field  was 
convicted  of  second  degree  murder  and 
sentenced  to  fifteen  years  to  life. 

19.   Lagal  Activitiaa:    D«8crib«  th«  roost  significant  legal 
activities  you  have  pursued,  including  significant 
litigation  which  did  not  progress  to  trial  or  legal  matters 
that  did  not  involve  litigation.   Describe  the  nature  of 
your  participation  in  this  question,  please  omit  any 
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information  protected  by  the  attorney-client  privilege 
(unless  the  privilege  has  been  waived) . 

1.    My  most  significant  legal  activity  has  been  serving  at 
the  request  of  my  colleagues  as  the  Supervising  Judge 
of  the  Criminal  Courts  from  1983  through  1986,  and 
again  from  1995  through  1997;  I  also  served  as  the 
Assistant  Supervising  Judge  from  1987  through  1990. 
Approximately  nine  of  my  sixteen  years  on  the  bench 
have  been  spent  in  a  supervisory  capacity. 

Orange  County  is  the  fifth  largest  county  by  population 
in  the  United  States  and  our  criminal  dockets  reflect 
our  population  size.  For  the  past  three  years,  case 
management  was  my  primary  responsibility.   We  used  a 
master  calendar  system  which  means  all  felony 
arraignments  Occur  in  the  central  master  calendar 
court.  Those  defendants  who  did  not  enter  guilty  pleas 
at  their  arraignment  were  assigned  by  me  to  one  of 
twenty- four  criminal  courts  for  trial.  The  number  of 
defendants  appearing  in  the  master  calendar  court  was 
enormous.  In  1997,  between  10,000-13,000  defendants 
appeared  in  my  court  for  -arraignments  or  probation 
violation  hearings.  A.s  many  as  twenty-five  to  thirty 
defendants  entered  guilty  pleas  daily.   The  number  of 
defendants  ranged  from  fifty  to  one  hundred  and  forty, 
with  an  average  of  approximately  eighty-five  defendants 
appearing  each  day.   Because  of  the  high  volume  of 
criminal  arraignments,  I  had  two  staffs  consisting  of 
clerks,  court  bailiffs,  and  transportation  deputies 
working  both  a  day  and  a  night  shift.   During  this  time 
(1995),  I  often  kept  the  court  in  session  until  7-9 
P.M. 

During  my  tenure  as  the  Supervising  Judge  of  the 
Criminal  Courts,  I  also  functioned  as  Advisor  to  the 
Orange  County  Grand  Jury  from  1983  through  1986,  and 
again  from  1995  through  1997,  during  which  time  six 
separate  grand  juries  served  the  citizens  of  our 
county. 

To  achieve  uniformity  and  efficiency  in  the  criminal 
court  system,  I  centralized  all  law  enforcement  and 
defense  requests  in  the  master  calendar  court.   All 
applications  for  search  warrants  made  during  regular 
court  hours  came  to  my  court,  as  did  all  defense 
requests  for  writs,  as  well  as  prisoners'  applications 
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for  additional  credits,  medications,  early  release,  and 
return  of  property,  etc. 

In  addition,  miscellaneous  motions  of  great 
significance  were  routinely  heard  in  my  courtroom.   One 
example  is  the  previously-mentioned  D'Arcy   case,  in 
which  the  defendant  announced  his  intent  to  starve 
himself  to  death.   The  trial  judge  requested  that  I 
determine  the  legal  propriety  of  "force  feeding"  the 
defendant  to  prevent  him  from  possibly  committing 
suicide.   Another  typical  example  of  a  significant  yet 
miscellaneous  motion  involved  California's  new  sexual 
predator  laws.   Since  challenges  to  the  law's 
constitutionality  had  been  filed  in  numerous  cases 
throughout  the  county,  a  high  probability  of 
inconsistent  rulings  existed.   In  order  to  avoid  such  a 
result,  I  centralized  all  such  cases  in  my  court.   A 
final  example  of  miscellaneous  matters  heard  in  my 
courtroom  involved  the  media's  request  for  the  release 
of  the  Grand  Jury  Transcripts  in  the  previously 
mentioned  Phase  III  Merrill   Lynch,    et   al . ;    this  request 
was  made  to  me  in  my  capacity  as  Supervising  Judge  of 
the  Criminal  Courts  and  the  Grand  Jury. 

As  Supervising  Judge,  I  chaired  or  sat  on  all 
committees  pertaining  to  the  criminal  courts  such  as 
the  Uniform  Bail  Committee,  the  Grand  Jury  Selection 
Committee,  and  the  Alternate  Defense  Committee.   The 
Uniform  Bail  Committee  sets  county  wide  bail  standards 
for  each  category  of  crime.   Additionally,  as  the 
master  calendar  Judge,  I  set  individual  bail  for  each 
defendant  arraigned  in  Superior  Court.   The  Grand  Jury 
Selection  Committee  ensures  fairness  in  the  selection 
process  and  sets  standards  for  paring  the  initial  two 
hundred  fifty  applicants  down  to  the  nineteen  grand 
jurors  who  serve  on  the  Grand  Jury.   The  Alternate 
Defense  Steering  Committee  oversees  the  selection  of 
over  thirty  private  defense  lawyers  who  are  available 
to  augment  the  one  hundred  and  eighty  public  defenders 
so  that  we  have  resources  to  represent  the  huge  number 
of  indigent  defendants.   As  the  master  calendar  Judge, 
I  was  responsible  for  the  appointment  of  counsel  to 
represent  all  indigent  defendants. 

I  also  established  an  approved  list  of  psychiatrists 
and  psychologists  available  for  appointment  at  the 
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District  Attorney  or  Defense  Bar's  request,  for  those 
defendants  who  had  issues  of  mental  competency. 

In  1996,  I  instituted  a  program  of  delay  reduction, 
which  was  designed  to  stop  unnecessary  continuances  of 
criminal  cases,  and  to  purge  the  criminal  courts  of  old 
cases.   Each  judge  was  required  to  record  the  reason 
and  the  identity  of  the  party  requesting  the 
continuance.   All  old  criminal  cases  were  returned  to 
me,  which  I  then  immediately  reassigned  for  trial, 
using  hand-picked  civil  judges  in  addition  to  the 
regular  criminal  panel.   Through  this  program,  we  were 
able  to  eliminate  our  backlog  of  older  criminal  cases, 
stop  unnecessary  continuances,  and  increase  our 
available  courts.   Subsequent  statewide  statistics 
indicated  that  our  criminal  trial  courts  were  the  most 
efficient  in  California. 

2.  For  almost  ten  years,  I  have  been  taking  sentenced 
prisoners,  most  often  convicted  drug  users  and  dealers, 
to  speak  to  high  school  students  all  around  Orange 
County,  California,  in  order  to  help  the  students  learn 
about  the  dangers  of  drug-  use.   This  program,  where  the 
prisoners  "tell  it  like  it  is, "  has  been  presented  to 
over  30,000  students  at  over  twenty-five  schools.   The 
feedback  is  very  positive  and  we  are  hopeful  that  we 
are  able  to  impact  the  lives  and  futures  of  these 
students. 

3.  In  1988,  I  devised  and  implemented  a  program  in  the 
Orange  County  Superior  Court,  designed  to  facilitate 
the  deportation  of  illegal  immigrants  convicted  of 
major  crimes.  I  involved  the  INS  and  consulted  with 
several  professors  of  Constitutional  Law  in  developing 
an  effective,  non-discriminatory  program  that  would 
allow  for  tougher  enforcement  of  the  immigration  laws 
as  well  as  easing  the  burden  on  the  county  of 
incarcerating  so  many  illegal  felons.   This  program  was 
highly  successful  and  led  to  my  testimony  before  the 
United  States  House  Committee  of  the  Judiciary  in  1989. 

4.  In  1996,  I  became  involved  in  an  effort  to  help  former 
gang  members  re-enter  productive  society  by  getting 
their  gang  tatoos  removed.  Tatoo  removal  can  have  a  . 
positive  psychological  effect  by  helping  the  offenders 
separate  from  gang  life  once  and  for  all.  It  can  also 
make  it  easier  for  them  to  get  jobs  because  so  many 
employers  in  their  community  will  not  hire  people  with 
visible  gang  tatoos.   These  former  gang  members  also 
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set  an  example  in  their  communities  that  it  is  possible 
to  break  away  from  gangs  and  live  a  normal  and 
productive  life.   They  are  visible  symbols  of  hope  to 
younger  gang  members. 
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II.   FIHANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

1.  List  sources,  amounts  and  dates  of  all  anticipated  receipts 
from  deferred  income  arrangements,  stock,  options, 
uncompleted  contracts  and  other  future  benefits  which  you 
expect  to  derive  from  previous  business  relationships, 
professional  services,  firm  memberships,  former  employers, 
clients,  or  customers.   Please  describe  the  arrangements  you 
have  made  to  be  compensated  in  the  future  for  any  financial 
or  business  interest. 

Under  the  Rules  of  the  California  State  Pension  Fund,  I  am 
not  eligible  for  any  retirement  pension.   I  will  receive  one 
lump  sum  in  the  amount  of  my  contributions  plus  interest 
from  the  State  Pension  Fund. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  following 
determining  these  areas  of  concern.   Identify  the  categories 
of  litigation  and  financial  arrangements  that  are  lilcely  to 
present  potential  conflicts-of-interest  during  your  initial 
service  in  the  position  to  which  you  have  been  nominated. 

Any  potential  conflict  of  interest  would  cause  me  to  report 
the  conflict  and  follow  the  Code  of  Judicial  Conduct. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue 
outside  employment,  with  or  without  condensation,  during 
your  service  with  the  court?   If  so,  explain. 

I  hope  to  be  able  to  continue  teaching  peace  officers  under 
the  auspices  of  the  California  Governor's  Commission 
("POST"),  which  is  the  accrediting  agency  for  law 
enforcement  training  in  California.   I  would  like  to 
continue  teaching  at  the  University  of  California,  Irvine, 
in  the  School  of  Politics  and  Society.   Additionally,  I 
would  like  to  continue  to  teach  Education  Law  to  School 
Administrators  that  are  sponsored  by  the  California  School 
of  Administrators  ("ACSA").   If  any  of  these  teaching 
activities  conflict  with  the  Code  of  Judicial  Conduct  or  any 
other  federal  restrictions,  I  would  of  course,  not  continue 
with  them. 

4 .  List  sources  and  amounts  of  all  income  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
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other  items  exceeding  $500  or  more  (If  you  prefer  to  do  so, 
copies  of  the  financial  disclosure  report,  required  by  the 
Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 


See  attached  Financial  Disclosure  Report  for  1997. 
{See  Exhibit  "D") 

Please  complete  the  attached  financial  net  worth  statement 
in  detail   (Add  schedules  as  called  for) . 
(See  Exhibit  "D") 

Have  you  ever  held  a  position  or  played  a  role  in  a 
political  campaign?   If  so,  please  identify  the  particulars 
of  the  campaign,  including  the  candidate,  dates  of  the 
can^aign,  your  title  and  responsibilities. 

I  was  a  congressional  candidate  for  the  38th  Congressional 
District  in  1986.   I  was  defeated  in  the  Democratic  Primary. 
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fttpcn  Rtquirtd  by  iht  Ejhta 
Btfonm  Act  0/I9S9.  /V».  L  So. 
I0I-/94.  NmtmbtriO.  19)9 
(iU.S.C  App  4.  lOI-lll) 


I.  Fcnoa  K'^rAn%(LttSt  namt.flrtt.  mt^lt  intlial) 

Carter,   David  0. 


2.  Court  or  OifSDiudoi 

U.S.  District  Court  I 

Central  District  of  California | 


3.  Ditc  of  Report 

6-30-98 


4.  Title         (Arliclt  Ul  judges  indicau  active  or  senior  status: 
imagistrale  Judges  indicate  fidi-  or  part-timet 

U.S.  District  Judge-  Nominee 


5.       ReponTjpe  (cheek  tppropritle  lype)       j    6.  Report1n»  Period 


xxxi^ominaiion.   Due 

Initial      Annuil     Finil 


1/1/97-  present 


7.  Cbimben  or  Office  Addresi 

700  Civic  Center  Drive  West 
Santa  Ana,  California  92701 


Oo  fbe  baiii  of  Ibr  ioformatloo  cODUioed  la  fbU  Report  ind 
■oy  modinctdou  pcruininK  Ibereto,  it  U,  in  m)-  opinion. 
In  compliance  «ilb  ippllcible  laws  and  regulationi. 


Reviewiag  Officer  _ 


IMPORTANT  NOTES:  The  insmciions  accompanying  this  form  must  be  followed  Complete  all  parts, 
checking  the  NONE  box  for  each  part  where  you  have  no  reportable  information.  Sign  on  last  page. 


I.   POSITIONS.  (Reporting  indiridual  only:  see  pp.  9-13  of  Instructions  J 


POSITION 

NONE  (No  reponablc  posnions ) 
Board  Member 


NAMR    OF    nRHANIZATION/ENTITY 


Board   Member 


Board  Member 
Board  Member 


Klndercamarina 


Brandy's   Friends 

Orange   County  On   Track 
rhlldren^a  Bureau 


11.    AGREE.ME.NTS.   tHeponmf -.ndtytduol  onl\   see  pp  lJ-16  or  Instructions/ 
DATE 

NO-NC  (No  reponable  agrcemcnis  i 


-•~-RTl-.S    ■:^K-n  -SRWS 


California  State  Retirement 


III.     NON-INVESTMENT  INCOME.   lR,porl,nsmd:.:cuolandspou„ 

DAIS  SOCTCS    AND    TYPE 


c pp   l''7J  oj Inslruclioits  I 


NONt  (No  reponable  r 
96,97,98 


96,97,98 
96,97,98 


96,97,98 


Wedding  Services 


Professor  at  University  California,  Irvine 


Association  of  Calif.  School  Administrators 

Arizona  School  Administrators 

Law  Enforcement  Seminars      


GROSS  INCOME 


'91,182.00 
^J0,743^0q_ 
*  4,000.00 


...1,475_00 
.-5,60a.00 
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U.  Page  1  INVESTMEr<rrS  and  TRUSTS  -  income,  value,  transactions  ,i^h^,  ,k<».  ^f 

^Kmm  md  diftiakm  chlli^m.  St  pp.  S*-U  ^liumKnaiuJ 


jKdntlt.  wfmn  lff>^lcuU•^  mm^  qftht  auar/  hv 
MUxt  <*•  ptmtktllail  -(J)  -forjolm  owtmrthip  <tf 
nparntg  fdlyHtial tut^ ipaiat,  '(S)'/or  tnaram 
DtamiMp ^igMm  '(DC)' fct <nmtnk^ty 


AmL 
Code  I 
(AH) 


OroH  valuf 

aodof 

rcponlnc  period 


Viluc 
Co<U 
(JO 


Value 
Method 
OdO 
(Q.W) 


Type 
(ci. 

buy.  icll. 

mcfia. 


If  iKM  cxtmpl  (hnn  dlsdonve 


I  Dm: 
;Monlh- 

radcinpllon)    t    Day 


0) 
Value 
Codci 
(J-P) 


Codcl 
(A-H) 


.'fj^Laguna  Beach  Rental, 

Calif  D 

rent 

N 

R 

'(J)Carden  Grove  Rental, 

Calif  .0 

rent 

F 

R 

Calif.  State  Retirement 

4 
_iijLMutual.IMQ4a-(9P9U9.e)_  . 

)    a.  CBS  Corp. 


D  GR&  INC  J 


b.  Goldman  Sachs  Asse 


E   GR&INC  K 


c.  John  Hancock 


(S)  IRA  (apouse)  

*    a.  Goldman  Sachs 


CR&IKC  K 
GR&INC  K 


'*    b.  Oppenhelmer 

D 

CL  A    D 

T 

"  (J)  BJ  Pli«a  Stock 

A 

stock  J 

T 

(J)  Norvest  Bank 

E 

savings  K 

T 

(S)  Great  Western 

Bank 

E 

savings  K 

T 

14 

I      iMonc/Oaln  Codes:  A-S  1,000  Of  less  B-II.00|.S2.5(»  'O4lt90l  ^  l>-^MHll  MM\H<  i -sr  iXJISfCOOO 

(SetCol  Bl.tM)  F-t3O,0OI-tl0O.00O  0-ilOO.OOI4l.(IOflyOW    llwr.OCK'  'i.-\i,-mh,ii  SVihhuw  

~i      Value  Codes  MM,(»6ofkn  K-SISU|.SilA.IIU L-Ut.Mi    v  M-si.V  AM  S.^o  ooo 

(SeeColCI.OJ)  N-USO^I-UOO.OOO  OSSOO,OOI-SI,000,000      PI-$l,0O0  yOl  SS.OOO.IK'O      PJ-$5.(XK),001.K5.000.000 


3     Value  MellKxl  Codes  <>•  Appraisal 
(See  Col.  C2)  U-Book  val> 


P«-Morc  iKin  t>0^000!0O0 

RH'osI  (real  estate  onJ>  (     S-A»cnmenl 
VOlher  W-Eilimalcd 


value 


T-CasVMartct 
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Niaa  of  raraoa  lUport^ 
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DMafMOT 


V.    REIMBURSEMENTS    -  mnipofUClon.  lodilni.  roml.  cnuiulnnKm 

(JncluJti  thastto  gpouM  and  d»ptnd»M  chlUrwit.  mm  itm  pannlhtHcaU  '(S)' imd  '(DC)' 10  indlcaM  npoftabU 
nimhyrtmmtnu  ncttv^d  by  tpouM  and  dtptndtnt  chtldnm.  naptclNtfy    Sm  pp  iS-JS  qf  Ifumicttoiu  ) 

SQU£C£  nR.qCRTPTIQN 


P 


NONE  (No  luch  rcpofUbIc  rtlmburecfncnu  ) 


Exempt 


V.    GIFTS,  f/ncludtt  ihait  10 ipouit  and diptndtiu  chlldrtn  lui  iht  pannihtllcali 'tSJ' and '/DC)' la  Indlcau ilfu  rtcthmd 
b)  ipoust  and dfptndtm  chlldrtn.  mptcintty    S*i  pp  29-i2oflnslnicfloni) 

aOUECE  nF-qcRiPTiON 

I       ](    '       NONE  (No  luch  rcponiblc  gifti ) 


VALtJE 


Exempt 


VI.    LIABILITIES.  f/nclud€ilhoMo/tpouuanddtprndtnlchlldrtn:  tndtcau.  whtn  appltcabtt.  ptrionrtsponstbUfor 
lloblltry  by  using  thw  parfnihfUcal  'fSJ'/of  uparau  liability  l^lh*  tpouu.  'fjj' /of  Joint  liability  ofrtponlng 
Indhiidual  and  ipouii  and '(DC)' Jar  liability  of  a  dipindtnl  child   Stt  pp  MS)  o/lntinicllona) 

CREDITOR  DESCRIPTION 


VALUE  CODE* 


NONE  (No  rcpotubic  lliblHlln  ) 


Banc   Servicing  Center 


No rue St 


Mortgage  on  Rental  in  Laguna  Beach ^J__ 

Mortgage  on  Rental  in  Garden  Grove     L 


•VtlueOxlCT:     J-J15.000orlat  K-tlS.OOI-tSO.OOO  L-ii().Ml-tlM.6(t6 

0-1300,001 -I  I, (XW.OOO              Pl-tl,000.00l-t3,000,000 
W-S25.000.00l-t}0,000.000     P4-S50,000,001  Of  mow 


N-»i«.MI-UM,Mi 


M-fiM.MI-llM.6M 

P2-S3.000;00l  -n5.000,000 
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t  m.  ADDinONAE  EVFORMATION  OR  EXPLANATIONS  Ondlcate  pan  of  Report.) 

Ill  Continued 

Date  Spouse  Employment 

96,97,98  Western  State  University,  College  of  Law 

Bobrou  Test  Preparation  Services 


FX.  CERTIFICATION. 

In  compliance  with  the  provisions  of  28  U.S.C.  f  455  and  of  Advison-  Opinion  No.  57  of  the  Advisory  Comminee  on  Judicial  Aciiviiies, 
and  to  the  best  of  m\  knowledge  after  reasonable  inquin ,  I  did  not  perform  an>  adjudicator)  function  in  an>  litigation  durng  the  period  covered 
b)  this  report  in  which  I,  my  spouse,  or  my  minor  or  dependent  children  had  a  financial  interest,  as  defined  in  Canon  jC(j)(c).  in  the  outcome 
of  such  litigation. 

I  certifs  that  all  information  given  above  (including  information  pertaining  lo  my  spouse  and  minor  or  dependent  children,  if  any)  is 
accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reponed  was  withheld  because  it  met 
applicable  statuton.  provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  ouuide  emplovment  and  honoraria  and  the  acceptance  of  gifts  which  have  been  reported  are  in 
compliance  with  the  provisions  of  5  U.S.C.  app.  4.  §  501  et.  seq..  5  U.S.C.  §  7353  and  Judicial  Conference  regulations. 


Signature 


Ay^A^^    ^.    clic^J^^^ DMt  jkt^Jo,  ^99^ 


NOTE:  ANY  INDIVIDUAL  WHO  KNOWINGLY  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE  THIS  REPORT  MAY  BE 
SUBJECT  TO  CIVIL  AND  CRIMINAL  SANCTIONS  (5  US  C  App.  4.  §  104  ) 

i  FILING  INSTRUCTIONS: 

i 

rail  signed  original  and  3  additional  copies  to:  Comminee  on  Financial  Disclosure 

Administrative  Office  of  the 

United  States  Courts 
Suite  2-301 

One  Columbus  Circle,  N.E. 
Washington,  DC.  20S44 
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T>xv\u     O.   Cnrhr 


FINANCIAL  STATEMENT 
NET  WORTH 


Provide  a  con^lete,  onsent  flnindil  net  worth  ttatanent  which  Iteinizes  in  deoil 
tU  assets  Cloeludint  bank  accoonu,  real  eiute,  secniiiies,  muts.  iovesmtenu.  and  other  financial 
holdings)  an  llihlUriet  (Jncludinj  debts,  roonpges,  loans,  and  other  pw«wfiiii  oblisuioos)  of 
youtsel/.  your  spouse,  and  other  m^>«w4{«w  nemlxn  of  your  household. 


Assm 

Lu.im.mF.1 

CukMhuaMdiabtBlB 

S3 

YS 

OQ 

KpmpiyiMtlDhMli  Miiiml 

M£) 

KlO 

AID 

Uaid  HaUM-tdd  KlMdiili 

7fe 

^77 

c>n 

N»lu  ptytMi  ta  rabbm 

WO 

NO 

Nomp^nfalataotel 

AiO 

Aama  tmi  imim  rMMviUw 

KO 

Accanaa  ud  bOk  do* 

3 

tirrr? 

<Ki 

Dim  tam  ntuiTM  tnd  Modi 

NO 

t?api;»"i  iwiita 

N() 

Sac  boa  ethvt 

Ai£i 

OUm  a*iid  tai  tid  loMM 

AfO 

Onb«d 

NO 

l«ilMUBmaR|itBp(XibU-^d    ' 
MtMdal* 

:ts& 

aj^a. 

00 

/j375- 

ooa 

00 

Chtadi  noRtua  ad  Btte  Ea  pi]p- 

hLO 

Kul  oaie  inan(*|f>  reanriblt 

NO 

Olked«to-iinU^ 

Q 

AUH  ud  sthtf  p«uaiJ  jjnyiy 

IS 

Off? 

oa 

Cub  vilaa-Ub  IttfBnns* 

/Sf-r 

P?o 

<^0 

Othir  uMB-icmiiK 

A/G 

. 

n7rn(' 

r?V^ 

00 

NctWwth 

f,^f7 

f^frfl 

00 

Tcjt  ASMK 

t^fp 

M^ 

■^0 

Tam  UtkOWM  H^  Mtwwa 

^jt'^f 

J/O 

00 

COKTINCINT  LIABILITIES 

OaSIUt  INFOBMATXON 

Ai  tateio,  ae«tktr  or  punaar 

No 

Hi*.) 

NO 

Oa  Uam  «  anautt 

No 

An  yn  drfiBdatia  ngr  nin  or  U|ti 

MO 

I.*plCUlB< 

NO 

Hm  y«u  •*«  ukn  btalmiFie)  r 

A/0 

IWUn  r«  F>i*iil  Ibomm  to 

A^O 

OAtttpmiUM 

A/O 



^^, 

Schadul*  of  S«ciiriti«s 
"•"^  Markat  Vala« 


B.J.    Pizza  Stock 


$688 


Mutuals   Funds 

a.  CBS  Corp  ^  12,700 

b.  Goldman  Sachs  c  21  276 

c.  John  Hancock  $   3  337 

IRA 

a.  Goldman  Sachs  $  29  164 

b.  Oppenheimer  Quest  $  7  512 

$  74,677. 


FIHAMCZAL  NET  WORTH  STATEMENT 

SAVINGS: 

Great  Western  Bank  $23,000 

Norwest  Bank  $17,758 
Orange  County  Federal 

Credit  Union  $  4,021 

Wells  Fargo  Bank  $  4,397 

CHECKING: 

Wells  Fargo  Bank  $  2,04  6 

Union  Bank  of  California  $   300 

Business/Wells  Fargo  Bank 

"Friends  of  Dave  Carter, "  residual 

account  from  my  campaign  for  congress  $  1,911 

REAL  ESTATE: 

Home  residence  $500,000 

Vacation  home 

Durango,  Colorado  $280,000 

Rental  income 

Laguna  Beach,  California  $410,000 

Rental  income 

Garden  Grove,  California  $  85,000 

LAND  OWNED: 

Purgatory,  Colorado  $  50,000 

Nashville,  Indiana  $  50,000 

PROPERTY  MORTGAGES: 

California  Mortgage  Services 

Mortgage  on  resident  home 

in  Laguna  Beach,  California  $  67,000 

Norwest  Bank 

Mortgage  on  vacation  home 

in  Durango  Colorado  $  85, 365 

Banc  Servicing  Center 

Mortgage  on  rental  home  in 

Laguna  Beach,  California  $  13,000 

Norwest  Bank 

Mortgage  on  rental  condominimum 

in  Garden  Grove,  California  $  92,877 
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III.  GENERAL  (PUBLIC) 

An  ethical  consideration  under  Canon  2  of  the  American  Bar 
Association's  Code  of  Professional  Responsibility  calls  for 
"every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in 
service  the  disadvantaged."   Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances 
and  the  amount  of  time  devoted  to  each. 

I  tutored  disadvantaged  youths  in  Watts  for  a  year  after  the 
Watts  riots.   This  was  under  the  direction  of  the  UCLA 
History  and  Tutorial  Project  (1966). 

I  volunteered  at  La  Casa  Legal  Services  in  East  Los  Angeles 
in  1971  under  the  supervision  of  Paul  Boland,  UCLA  School  of 
Law  and  Clinical  Program. 

I  have  been  active  in  the  Shortstop  Program,  which  is  a 
diversion  program  for  youthful  offenders.   It  is  sponsored 
by  the  Orange  County  Bar  Foundation  ( 1988-present) . 

In  1997,  I  became  a  board  member  of  Kindercamarina,  an 
organization  whose  goal  is  to  encourage  Hispanic  youths  to 
seek  a  college  education. 

I  am  a  Founding  Member  of  Schoolpower  which  is  an 
organization  dedicated  to  raising  funds  for  education  for 
Laguna  Beach  schools  (1987-1989) . 

I  am  a  board  member  of  Orange  County  On  Track  which  is  an 
organization  dedicated  to  reducing  crime  and  celebrating 
cultural  diversity  through  innovative  partnerships  with  the 
community-at-large  and  our  youth.   On  Track  achieves  its 
mission  through  youth-to-youth  mentoring  and  conflict 
resolution  programs,  and  teen  counsels  throughout  Orange 
County  (1996-present) . 

I  am  a  board  member  of  the  Children's  Bureau  which 
encourages  educational  opportunities  and  schooling  for 
disadvantaged  children  (1996-present) . 

I  am  a  board  member  of  "Brandy's  Friends"  which  is  an 
organization  dedicated  to  stopping  youth  from  using 
narcotics  and  alcohol.   The  organization  is  named  after  a 
young  man  named  "Brandy"  who  died  of  an  overdose  {1996- 
present)  . 
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I  was  a  board  member  of  the  "Juvenile  Connection"  project 
which  was  formed  with  State  Department  of  Justice  Funds  to 
provide  opportunities  for  children  violating  the  law  (1991- 
1994)  . 

I  was  a  board  member  of  "YSP"  which  is  now  "CSP"  and  is  a 
diversionary  effort  in  conjunction  with  police  departments 
for  youths  ( 1982-1985) ( 1987-1989) . 

I  was  a  board  member  of  "ARC"  and  "SAFE"  which  are  programs 
for  women  and  children  who  are  at  rislc  because  of  battering 
and  abuse  (1988-1989) . 

I  was  the  original  board  member  of  the  "Womens'  Shelter." 
Which  is  a  program  to  provide  refuge  and  housing  to  battered 
women  and  their  children  (1982). 

I  am  involved  in  coordination  efforts  such  as  "Target"  and 
"Gang  Suppression"  committees  that  liaison  between  my  courts 
and  police,  and  the  community  (1994). 

As  a  judge,  I  cannot  practice  law  or  give  direct  legal 
advice,  and  therefore,  woric  with  these  organizations. 

The  American  Bar  Association's  Commentary  to  its  Code  of 
Judicial  Conduct  states  that'it  is  inappropriate  for  a  judge 
to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  bases  of  race,  sex,  or  religion.   Do 
you  currently  belong,  or  have  you  belonged,  to  any 
organization  which  discriminates  —  through  either  formal 
membership  requirements  or  the  practical  inplementation  of 
membership  policies?   If  so,  list,  with  dates  of  membership. 
What  you  have  done  to  try  to  change  these  policies? 

I  do  not  belong  to  any  organization  that  discriminates  on 
the  basis  of  race,  sex,  or  religion,  nor  have  I  ever 
belonged  to  such  an  organization. 

Is  there  a  selection  commission  in  your  jurisdiction  to 
recomnend  candidates  for  nomination  to  the  federal  courts? 
If  so,  did  it  recommend  your  nomination?   Please  describe 
your  experience  in  the  entire  judicial  selection  process, 
from  beginning  to  end  (including  the  circumstances  which  led 
to  your  nomination  and  interviews  in  which  you 
participated) . 

I  submitted  an  application  to  Senator  Feinstein  in  1993. 
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I  was  interviewed  by  Senator  Feinstein's  Judiciary  Committee 
in  1995  and  personally  interviewed  by  Senator  Feinstein  in 
1996.   I  was  re-interviewed  in  1998  and  recommended  to  the 
President  for  nomination  to  the  Federal  District  Court, 
Central  District  of  California,  on  April  22,  1998. 

I  was  interviewed  by  the  Justice  Department  on  May  1,  1998. 
The  American  Bar  Association  and  the  Federal  Bureau  of 
Investigation  conducted  a  rating  and  background 
investigation  commencing  in  early  May  of  1998.   I  was 
notified  of  my  nomination  being  submitted  to  the  Senate  on 
June  25,  1998. 

Has  anyone  involved  in  the  process  of  selecting  you  as  a 
judicial  nominee  discussed  with  you  any  specific  case,  legal 
issue  or  question  in  a  manner  that  could  reasonably  be 
interpreted  as  asking  how  you  would  rule  on  such  case, 
issue,  or  question?   If  so,  please  explain  fully. 

No. 

Please  discuss  your  views  on  the  following  criticism 
involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal 
government,  and  within  society  generally,  has  become  the 
subject  of  increasing  controversy  in  recent  years.   It  has 
become  the  target  of  both  popular  and  academic  criticism 
that  alleges  that  the  judicial  branch  has  usurped  many  of 
the  prerogatives  of  other  branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have 
been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem- 
solution  rather  than  grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the 
individual  plaintiff  as  a  vehicle  for  the 
imposition  of  far-reaching  orders  extending  to 
broad  classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad, 
affirmative  duties  upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening 
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jurisdictional  raquiramsnts  such  aa  standing  and 
ripanass ;  and 

A  tandancy  by  tha  judiciary  to  impose  itself  upon 
other  institutions  in  the  manner  of  an 
administrator  with  continuing  oversight 
responsibilities . 

I  believe  courts  must  decide  only  the  cases  and 
controversies  as  they  appear  before  them  according 
to  the  applicable  rules  of  law  and  the  legitimate 
causes  of  action  presented.  Stare  decisis   and 
case  precedents  should  always  be  our  first 
priority.   Practically  speaking,  it  leads  to 
uniformity  and  clear  norms  for  society. 

I  believe  the  judiciary's  role  is  case  specific 
with  a  clear  recognition  that  the  legislative  and 
executive  branch  are  the  appropriate  institutions 
for  constitutional  and  social  change.   In  a 
democracy,  the  will  of  the  people  is  reflected  in 
their  elected  representatives  and  courts  should 
respect  the  very  limited  role  given  to  them  by  the 
Constitution. 
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ROBERT  S.  LA5MXK 

3irch:  January  27,  1951     5?taCen  Island,  New  York 

Legal  Residence:     Washington 

Marital  Status  :      Married  Seda  Lasnik 

3  children 

Education:  1968     -    1972  Brandeis    University 

A.B-     degree 

1972  -  1974  Northwestern  University 

1973  M.S.  degree  (Journalism) 

1974  M.A.  degree  (Education) 

1975  -  1978         University  of  Washington 
School  of  Law 
J . D .  degree 

5ar-  1978  Washington 

iy^perience  1378  -  19S0  King  County  Prosecutor '  u  Office 

Deputy  Proaecutor.  197R-'.96l 

Sr.  Deputy  Prosecutor.  19Bl-19b- 

Chief  of  Staff,  1983  199U 

1990  -  present       King  County  Superior  Court 
Superior  Court  Judge 

"rf.ce.  C-20J  King  County  Couruhoube 

3rd  and  ..;.imes  Street 
Seattle.  Wa^hi  r.gt  3n  9H10^ 
206  296-911 '  or  Sl.T 

r.-^  DC  Ur.i'ed  itatc'i".  District  Judc->  -nr  rhe  Wetitern  DisLrii-t  of  Wajhing^j^r. 
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UNITED  STATES  SENATE 
COMMITTEE  ON  THE  JUDICIARY 

I.  BIOGRAPHICAL  INFORMATION 


1.  Full  name  (include  any  former  name  used.) 

Robert  Stephen  Lasnik 

2.  Address:  List  current  place  of  residence  and  office  address. 

Residence  Office 

Seattle.  WA  C-203  King  County  Courthouse 

3rd  and  James  St. 
Seattle,  W A  98104 

3.  Date  and  place  of  birth. 

Bom  Jan.  27,  1951  in  Staten  Island,  N.Y. 


4.  Marital  Status  (include  maiden  name  of  wife).  List  spouse's  occupation,  employer's 
name  and  business  address. 

Married  Oct.  13.  1974  to  Seda  Diane  Lasnik  (nee  Terloian).  Seda  is  a  second-grade  teacher  at 
the  Seattle  Hebrew  Academy  at  1617  Interlaken  Dr.  East,  Seattle,  WA  981 12. 


5.  Education:  List  each  college  and  law  school  you  have  attended,  including  dates  of 
attendance,  degrees  received  and  dates  degrees  were  granted. 

Brandeis  University  1968-1972  A.B.  June  1972 

Northwestern  University  1972-1973  M.S.  Journalism  June  1973 

Northwestern  University  1973-1974  M. A.  Education  June  1974 

University  of  Washington  1975-1978  J.D.  June  1978 


6.  Employment  Record:  List  (by  year)  all  business  or  professional  corporations, 
companies,  firms,  or  other  enterprises,  partnerships,  institutions  and  organizations 
nonprofit  or  otherwise,  including  firms,  with  which  you  were  connected  as  an  officer, 
director,  partner,  proprietor,  or  employee  since  graduation  from  college. 
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POSITION 
Sports  Reporter 
Instructor 


Sports  Reporter 
(Part-time) 
Genera]  Assignment 
Reporter  (P-T) 
Public  Information 
Specialist 
Instructor  (P-T) 
Legal  Intern 
Deputy  Prosecutor 

Lecturer 

Sr.  Deputy  Prosecutor 
Chief  of  Staff 
Superior  Court  Judge 


EMPLOYER 

DATES 

The  Staten  Islalnd  Advance 

6/72-9/72 

National  High  School  Institute 

6/73-8/73 

Summer  Journalism  Program 

at  Northwestern  University 

Pioneer  Press  (Wilmette,  III.) 

9/73-6/74 

Lemer  Home  Newspapers 

9/74-11/74 

(Chicago) 

Seattle  Dept.  of  Parks  and 

3/75-10/75 

Recreation 

Stanley  H.  Kaplan  LSAT  Review 

9/76-6/77 

King  Co.  Prosecutor's  Office 

6/77-5/78 

King  Co.  Prosecutor's  Office 

10/78-1/81 

Criminal  Division 

University  of  Washington 

3/80-6/80 

School  of  Law 

King  Co.  Prosecutor's  Office 

1/81-11/83 

King  Co.  Prosecutor's  Office 

11/83-1/90 

King  Co.  Superior  Court 

1/90-present 

7.  Military  Service:  Have  you  had  any  military  service? 

No. 


8.  Honors  and  Awards:  List  any  scholarships,  fellowships,  honorary  degrees,  and 
honorary  society  memberships  that  you  believe  would  be  of  interest  to  the  Committee. 


In  1982  I  was  a  national  finalist  for  a  White  House  Fellowship. 


9.  Bar  Associations:  List  all  bar  associations,  legal  or  judicial-related  committees  or 
conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

Washington  State  Bar  Association  1978-present 

American  Bar  Association  1981-1983 

Superior  Court  Judges  Association  1990-present 

Chair,  Courts  and  Community  Committee  1 990- 1 992 

Washington  Sentencing  Guidelines  Commission  1 99 1  - 1 995 

Chair  of  Commission  1992-1995 
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Washington  Bench-Bar-Press  Committee  1 99 1  -present 

Chair  of  Liaison  Committee  (Fire  Brigade)  1 996-present 
Governor's  Inter-agency  Criminal  Justice  Work  Group    1 992- 1 995 

Judicial  Voter  Pamphlet  Advisory  Committee  1 996 

Supreme  Court  Task  Force  on  Indigent  Fees  1 983- 1 984 

State  hidigent  Defense  Task  Force  1 989- 1 990 

Seattle-King  County  Bar  Committee  on  Court  1987 
Congestion 


10.  Other  Memberships:  List  all  organizations  to  which  you  belong  that  are  active  in 
lobbying  before  public  bodies.  Please  list  all  other  organizations  to  which  you  belong. 


Lobby:      Superior  Court  Judges  Association.  Automobile  Club  of  Washington.  Washington 

State  Bar  Association. 
Other:       My  family  belongs  to  the  Sand  Point  Country  Club. 


11.  Court  Admission:  List  all  courts  in  which  you  have  been  admitted  to  practice,  with 
dates  of  admission  and  lapses  if  any  such  membership  lapsed.  Please  explain  the  reason  for 
any  lapse  of  membership.  Give  the  same  information  for  administrative  bodies  which 
require  special  admission  to  practice. 

Supreme  Court  of  the  State  of  Washington  Oct.  1978 

(including  the  Washington  Court  of  Appeals, 

Superior  and  District  Courts) 

United  States  Supreme  Court  Feb.  1983 

United  States  Court  of  Appeals  for  the  Ninth  Circuit  June  1 988 

United  States  District  Court  for  the  Western  District  Aug.  1 988 

of  Washington 


12.  Published  Writings:  List  the  titles,  publishers,  and  dates  of  books,  articles,  reports,  or 
other  published  material  you  have  written  or  edited.  Please  supply  one  copy  of  all 
published  material  not  readily  available  to  the  Committee.  Also,  please  supply  a  copy  of  all 
speeches  by  you  on  issues  involving  constitutional  law  or  legal  policy.  If  there  were  press 
reports  about  the  speech,  and  they  are  readily  available  to  you,  please  supply  them. 

PUBLISHED  MATERIAL 

A  Parent's  Guide  to  Adoption.    Sterling  Publishing  Co.  New  York.   1979. 

Adult  Felony  Sentencing  Implementation  Manual.  Sentencing  Guidelines  Commission. 
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01ympia,WA.  1992-1994. 

Statistical  Summary  of  Adult  Felony  Sentencing.  Sentencing  Guidelines  Commission. 
01ympia,WAl  992- 1994. 

Minutes  of  Meetings  of  the  Sentencing  Guidelines  Commission.  Olympia,  WA  1992-1995. 

A  Decade  of  Sentencing  Reform:  Washington  and  Its  Guidelines  1 98 1  - 1 99 1 .  Sentencing 
Guidelines  Commission.  Olympia,  WA  1991. 

Criminal  Justice  in  Washington  State:  Growth  Factors,  Cost  Components,  Potential 
Economics.  Sentencing  Guidelines  Commission  and  Christopher  Murray  and  Associates. 
Olympia,  WA  1995. 

Advancing  the  Cause  of  Professionalism.  King  County  Bar  Association  Bar  Bulletin.  May, 
1998. 

SPEECHES  AND  VIDEOTAPES  WITH  PRESS  REPORTS 

How  Decisions  of  the  State  Medical  Quality  Assurance  Commission  Are  Reviewed  by  the 
Superior  Court.  March  6,  1998.  SeaTac,  WA. 

Professionalism  and  Ethics  in  the  Trial  of  a  Civil  Case.  Washington  State  Trial  Lawyers 
Association  Continuing  Legal  Education  Seminar.  Dec.  12,  1997.  Seattle. 

Art.  1,  Sec.  7  and  Personal  Privacy.  Washington  State  Trial  Lawyers  Association.  Seminar 
on  Civil  Rights.  Feb.  23,  1996.  Seattle. 

Legal  Concerns  about  Physician-Assisted  Suicide.  The  Right  to  Die:  Legal  and  Ethical  Issues 
in  End-of-Life  Decisions.  Law  Seminars  International.  Sept.  30,  1994.  Seattle. 

Arguing  Motions  Before  the  Trial  Bench:  Presenting  the  Best  Possible  Case.  Washington 
State  Bar  Young  Lawyers  Division  Continuing  Legal  Education  Seminar.  June  21,  1994.  Seattle. 

Crime,  the  Court  and  the  Constitution:  The  Impact  of  United  States  Supreme  Court  Rulings 
on  Criminal  Procedure  in  the  Post- Warren  Court  Era:  A  Prosecutor's  Perspective.  University  of 
Washington  Continuing  Legal  Education  Seminar.  Nov.  14,  1987.  Seattle. 

United  States  Senate  Committee  on  the  Judiciary  Testimony  of  Robert  Lasnik.  Confirmation 
Hearing  on  Nomination  of  William  L.  Dwyer  as  United  States  District  Court  Judge.  Oct.  22, 
1987.  Washington.  D.C. 

House  Judiciary  Committee.  Testimony  on  Proposed  Bill  on  Marital  Rape.  March  18,  1983. 
Olympia,  WA  (With  Press  Report) 
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House  Select  Committee  on  Child  Abuse.  Testimony  on  Proposed  Bills  Regarding  Child 
Hearsay  and  Extension  of  the  Statute  of  Limitations.  Jan.  20,  1982.  Olympia,  WA.  (With  Press 
Report) 

VIDEOTAPES 

Judicial  Relationship  with  the  Media:  Cameras  in  the  Courtroom  After  O.J.  Fall  Judicial 
Conference.  State  of  Washington.  Oct.  8,  1997.  Yakima,  WA. 

The  Price  of  Justice:  Sentencing  Guidelines  Commision.  July  24,  1995.  Washington 
Interactive  Television. 

Law  Media  Conference:  State  Bench,  Bar,  Press  Committee  and  Superior  Court  Judges 
Association.  October  20,  1 990.  Seattle. 


13.  Health:  What  is  the  present  state  of  your  health?  List  the  date  of  your  last  physical 
examination. 

My  health  is  excellent.  My  last  general  physical  examination  was  February  9,  1998. 


14.  Judicial  Office:  State  (chronologically)  any  judicial  offices  you  have  held,  whether 
such  position  was  elected  or  appointed,  and  a  description  of  the  jurisdiction  of  each  court. 

1  am  a  superior  court  judge  in  and  for  King  County  and  the  State  of  Washington.  This  is  a 
trial  court  of  general  jurisdiction  with  no  limitations  on  the  extent  of  that  jurisdiction  as  atrial 
court.  The  superior  court  also  hears  appeals  from  certain  state  agencies  and  from  criminal/traffic 
cases  that  were  heard  in  the  lower  courts. 

I  was  appointed  to  the  superior  court  on  January  22,  1 990  by  Gov.  Booth  Gardner  to  fill  a 
newly  created  position  (Department  No.  44).  I  ran  for  retention  in  1990  and  was  elected  without 
opposition  to  an  unexpired  two-year  term.  I  was  reelected  without  opposition  in  1992  and  1996. 
Judges  must  be  non-partisan  in  Washington. 


15.  Citations:  If  you  are  or  have  been  a  judge,  provide:  (1)  citations  for  the  ten  most 
significant  opinions  you  have  written; 

1 .  In  re  Electric  Lightwave,  Inc..  King  Co.  Cause  #  92-2-06080-9.  Memorandum 
Disposition  and  Final  Order  of  1 1/30/92.  Affirmed  at  123  Wn.2d  530,  869  P.2d  1045  (1994). 

2.  U  S  West  Communications.  ]nc.  v.  Washington  Utilities  and  Transportation 
Commission.  King  Co.  Cause  #  96-2-09623-7  SEA  (the  rate  case)  and  consolidated  #s 
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96-2-09622-9  SEA  and  96-2-16286-0  (the  depreciation  case).  Summary  Decision  and  Order 
Affirming  Commission  on  All  Aspects  in  the  Rate  Case  (1 1/25/96)  and  Memorandum  Decision 
and  Order  on  Depreciation  Case  (1 1/25/96).  Affirmed  at  134  Wn.2d  48  (1998)  and  1 34  Wn.2d 
74(1998). 

3.  State  V.  Oksoktaruk.  King  Co.  Cause  #  92-1-01254-1.  Judgment  and  Sentence, 
(5/15/92)  and  Findings  of  Fact  and  Conclusions  of  Law  for  Exceptional  Sentence  (5/22/92). 
Affirmed  at  70  Wn.  App.  768,  856  P.2d  1099  (1993). 

4.  Warner  v.  Dept.  of  Health.  King  Co.  Cause  #  95-2-18778-1  SEA.  Memorandum 
Order  Affirming  Commission,  6/14/96.  Appeal  was  later  withdrawn. 

5.  Russell  V.  Microsoft  Corporation.  King  Co.  Cause  #90-2-09843-5.  Oral  decision  of 
1/28/92  and  judgment  affirmed  by  unpublished  opinion  at  74  Wn.  App.  1009  (1994). 

6.  Kirbv  V.  Kubota.  King  Co.  Cause  #  94-5-03284-5  SEA.  Findings  of  Fact  and 
Conclusions  of  Law,  and  Order  on  Cross  Motions  for  Summary  Judgment,  12/18/95. 

7.  Heinmiller  v.  Dept  of  Health.  King  Co.  Cause  #  93-2-10398-1.  Order  Affirming 
Findings  of  Fact,  Conclusions  of  Law  and  Final  Order,  5/10/94.  Affirmed  at  127  Wn.2d  595, 
903  P.2d  455  (1995). 

8.  Weiss  V.  Glemp.  King  Co.  Cause  #  93-2-26966-8,  Court's  oral  ruling  of  5/19/94  and 
Order  Granting  Defendant's  CR  12(b)  Motion  to  Dismiss,  5/25/94.  Affirmed  at  127  Wn.2d  726, 
903  P.2d  455  (1995). 

9.  Washington  State  Council  of  Firefighters  v.  Citv  of  Seattle.  King  Co.  Cause  # 
94-2-08557-3,  Memorandum  Opinion  Granting  Defendant's  Motion  to  Dismiss  Under  RCW 
7.24.  12/23/94.  Affirmed  by  unpublished  opinion  at  84  Wn.App.  1069  (1997). 

10.  In  re  the  Estate  of  Kathleen  Williams.  King  Co.  Cause  #  95-03785-0  KNT, 
Memorandum  Decision  on  Declaratory  Judgment  Action.  2/24/97. 

(2)  a  short  summary  of  and  citations  for  all  appellate  opinions  where  your  decisions  were 
reversed  or  where  your  judgment  was  affirmed  with  significant  criticism  of  your 
substantive  or  procedural  rulings; 

Safe  Environment.  Inc.  v.  Pollution  Control  Hearings  Board.  68  Wn.  App.  177  (1992). 
The  court  of  appeals  held  that  a  contractor  who  was  hired  to  remove  asbestos  from  a  building 
was  strictly  liable  for  any  asbestos  found  later,  regardless  of  whether  the  asbestos  found  was 
there  as  a  result  of  actions  by  the  contractor.  The  trial  court  had  determined  the  contractor  could 
only  be  held  liable  for  civil  penalty  for  asbestos  which  its  actions  caused  to  be  on  the  property. 

Nettekoven  et  al.  v.  Owens-Comine  Fiberglas  Corp.  et  al.  80  Wn.  App.  1028  (1996). 
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The  court  of  appeals  afTirmed  my  evidentiary  rulings  and  instructions  but  ruled  that  there  was 
insufficient  evidence  to  support  the  jury's  verdict  awarding  the  wife  of  one  of  these  asbestos 
plaintiffs  a  sum  for  loss  of  consortium. 

Washburn  v.  Beatt  Equipment.  120  Wn.2d  246,  840  P.2d  860  (1992). 
This  was  an  important  case  on  the  new  state  tort  reform  act  and  the  state  supreme  court,  in  a 
matter  of  first  impression,  said  the  trial  court  should  not  have  offset  certain  amounts  paid  by 
settling  defendants  from  the  jury  award  because  the  plaintiff  was  a  fault-free  plaintiff.  I  was 
affirmed  on  the  many  evidentiary  and  instructional  issues  which  were  appealed  in  this  complex 


Margola  Associates  v.  Citv  of  Seattle.  121  Wn.2d  625,  854  P.2d  23  (1993).  The  trial 
court  had  granted  summary  judgment  in  favor  of  the  city  on  the  constitutionality  of  a  rental 
housing  inspection  ordinance.  The  state  supreme  court  ruled  there  were  factual  issues  which 
necessitated  a  trial. 

State  V.  Freitag.  127  Wn.2d  141,  896  P.2d  1254  (1995),  reversing  the  court  of  appeals 
decision  at  74  Wn.  App.  133,  873  P.2d  548  (1994).  The  state  supreme  court  held  that  it  was 
improper  for  the  trial  court  to  grant  an  exceptional  sentence  downward  for  lack  of  prior  contacts 
with  the  law  of  any  kind  since  a  lack  of  criminal  history  already  was  taken  into  account  in  the 
guidelines  grid  that  determines  ranges  of  punishment. 

Ausler  v.  Ramsev.  73  Wn.  App.  231,  868  P.2d  877  (1994). 
The  trial  court  had  awarded  a  previous  attorney  a  fee  based  on  quantum  meruit  for  the  work  he 
had  done  prior  to  withdrawing  from  a  case  which  the  subsequent  attorney  settled.  The  appellate 
court  ruled  that  the  first  lav^er  did  not  have  good  cause  to  withdraw,  and  therefore  was  not 
entitled  to  a  fee. 

Weiss  v.  Glemp.  127  Wn.2d  726,  903  P.2d  455  (1995). 
The  trial  court  had  ruled  that  although  the  service  of  process  was  legitimate  under  the  doctrine  of 
substantial  compliance,  plaintiffs  lawsuit  could  not  proceed  in  Washington  because  of  a  lack  of 
substantial  contacts  under  the  federal  constitutional  analysis  of  personal  jurisdiction.  Although 
the  supreme  court  acknowledged  "the  thoughtful  and  well-reasoned  treatment  of  the  issues  by  the 
trial  court,"  it  ruled  that  the  case  should  have  been  dismissed  on  insufficiency  of  service  of 
process  and  thus  the  trial  court  should  never  have  reached  the  constitutional  issue. 

Berschauer  Phillips  v.  Seattle  School  District.  124  Wn.2d  816,  881  P.2d  986  (1994).  The 
trial  court  was  affirmed  on  the  main  issue  which  was  that  purely  economic  loss  was  recoverable 
only  under  contract  law,  not  tort  law.  However,  the  trial  court  was  reversed  on  its  ruling  that  an 
anti-assigrunent  clause  in  a  contract  prohibited  the  assignment  of  a  breach  of  contract  cause  of 
action.  On  remand  the  case  was  again  appealed  and  the  trial  court's  later  ruling  was  affirmed  in 
part  and  reversed  in  part  in  an  unpublished  opinion  filed  Oct.  27,  1 997  by  the  court  of  appeals. 
Berschauer/Phillips  v.  Seattle  School  District.  Slip  Op.  No.  38966-1,  10/27/97.  The  reversal  was 
on  an  attorney's  fee  issue. 
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LeGros.  Buchanan  and  Paul  v.  Tokai  Financial  Services.  83  Wn.  App.  1029  (19%).  The 
court  of  appeals  ruled  that  the  trial  court  erred  when  it  refused  to  set  aside  a  default  judgment 
because  the  defendant  had  not  timely  responded  to  the  action.  The  appellate  court  felt  there  were 
extenuating  circumstances  which  justified  the  failure  to  respond  in  a  timely  fashion. 

(3)  citations  for  significant  opinions  on  federal  or  state  constitutional  issues,  together 
with  the  citation  to  appellate  court  rulings  on  such  opinions.  If  any  of  the  opinions  listed 
were  not  officially  reported,  please  provide  copies  of  the  opinions. 

Wei.ss  V.  Glemp.  127  Wn.2d  726,  903  P.2d  455  (1995); 
Heinmillerv.Dept.  of  Health.  127  Wn.2d  595,  903  P.2d  433  (1995); 
In  re  Flectric  Lightwave.  Inc..  123  Wn.2d  530,  869  P.2d  1045  (1994); 
Kirbv  V.  Kubota.  King  County  #  94-5-03284-5. 


16.  Public  Office:  State  (chronologically)  any  public  offices  you  have  held,  other  than 
judicial  offices,  including  the  terms  of  service  and  whether  such  positions  were  elected  or 
appointed.  State  (chronologically)  any  unsuccessful  candidacies  for  elective  public  office. 

None. 

17.  Legal  Career:  a.  Describe  chronologically  your  law  practice  and  experience  after 
graduation  from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge' 

I  did  not  serve  as  a  clerk  to  a  judge. 


2.  whether  you  practiced  alone; 

1  never  practiced  alone. 


3.  the  dates,  names  and  addresses  of  law  firms  or  offices, 
companies  or  governmental  agencies  with  which  you  have 
been  connected,  and  the  nature  of  your  connection  with 
each; 

From  1978  when  I  graduated  from  law  school  until  1990  when  I  was  appointed  to  the 
bench,  I  worked  for  the  King  County  Prosecuting  Attorney  first  as  a  criminal  division  deputy  and 
later  as  a  senior  deputy  prosecutor.  The  Office  of  the  Prosecuting  Attorney  is  at  W-554  King 
County  Courthouse,  3rd  and  James  St.,  Seattle,  WA  98104. 

In  Januar>  of  1 990  1  was  appointed  to  the  King  County  Superior  Court  Bench  by  Gov. 
Booth  Gardner.  The  Superior  Court  Address  is  C-203  King  County  Courthouse,  3rd  and  James 
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St.,  Seattle,  WA  98104. 


b.         1.  What  has  been  the  general  character  of  your  law 

practice,  dividing  it  into  periods  with  dates  if  its  character 
has  changed  over  the  years? 

From  1978  to  1979  I  prosecuted  various  types  of  felonies  and  misdemeanors  in  the  King 
County  district  and  superior  courts.  These  were  primarily  jury  trials  and  some  sentencing, 
motion  and  probation  hearings.  In  1980, 1  was  assigned  to  juvenile  court  where  all  criminal  trials 
were  bench  trials.  In  1 98 1 , 1  became  a  special  deputy  assigned  to  lobby  the  state  legislature  for 
passage  of  a  bill  which  became  the  Sentencing  Reform  Act  of  1981 .  I  helped  draft  this  House 
Bill  440,  worked  with  legislators  and  staffers  to  refine  its  provisions  and  testified  before  several 
committees  considering  its  passage.  I  worked  on  implementation  of  the  bill  after  its  passage, 
including  training  prosecutors  throughout  the  state,  staffing  the  Sentencing  Guidelines 
Commission  which  the  bill  created  (and  to  which  King  County  Prosecutor  Norm  Maieng  was 
named  Vice-Chairman)  and  working  on  legislative  refinements  in  1982  and  1983.  In  1983  I  was 
assigned  along  with  my  colleague  Bill  Downing,  to  prosecute  the  cases  arising  out  of  the  Wah 
Mee  Massacre  in  which  13  people  were  killed  during  a  robbery  of  a  Chinatovm  gambling  club. 
There  were  two  death  penalty  prosecutions  in  1983  and  a  murder  prosecution  in  1985  of  the  three 
men  who  committed  this  crime,  which  is  the  largest  robbery-related  mass  murder  in  the  history  of 
the  United  States.  I  also  wrote  the  briefs  and  argued  the  appeals  on  these  cases  in  the  state 
supreme  court.  Judge  Downing  and  1  also  prosecuted  the  capital  case  of  David  Rice  and  handled 
the  initial  appeals  in  state  court.  Throughout  the  latter  part  of  the  1 980s,  1  argued  certain  key 
cases  in  the  state  supreme  court,  drafted  and  lobbied  important  bills  on  various  justice  issues  in 
the  state  legislature,  served  en  several  committees  and  staffed  others. 


2.  Describe  your  typical  former  clients,  and  mention  the 
areas,  if  any,  in  which  you  have  specialized. 

As  a  prosecuting  attorney,  my  client  was  the  people  of  the  State  of  Washington.  In 
addition,  on  occasion  I  represented  the  interests  of  individual  victims,  the  office  of  the 
prosecuting  attorney,  the  prosecuting  attorney  himself  when  he  was  a  party  in  his  official  capacity 
in  a  particular  case,  and  even  a  superior  court  judge  when  his  order  sealing  a  document  was 
challenged  by  the  media.  As  a  young  prosecuting  attorney,  I  was  one  of  three  deputies 
designated  to  staff  a  new  special  assault  unit  created  in  1 979  to  emphasize  the  prosecution  of 
sexual  assaults  against  adults  and  all  physical  and  sexual  abuse  of  children.  The  work  on  this 
unit  required  special  training  in  interviewing  children  and  other  vulnerable  victims,  and  in 
presenting  evidence  in  these  difficult  prosecutions. 


1.  Did  you  appear  in  court  frequently,  occasionally  or  not  at 
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all?  If  the  frequency  of  your  appearances  in  court  varied, 
describe  each  such  variance,  giving  dates. 

I  appeared  regularly  in  court  from  1978  to  1981  and  only  occasionally  after  that.  From 
1981  to  1989  1  appeared  in  court  only  in  certain  high-profile  murder  trials  and  in  several  state 
supreme  court  arguments. 


2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 

(b)  state  courts  of  record; 

(c)  other  courts. 

Only  1%  of  my  appearances  were  in  federal  courts  and  99%  of  my  appearances  were  in 
state  courts  of  record. 

3.  What  percentage  of  your  litigation  was: 

(a)  civil; 

(b)  criminal. 

Only  1%  of  my  litigation  was  civil  and  99%  of  my  litigation  was  criminal. 


4.  State  the  number  of  cases  in  courts  of  record  you  tried  to 
verdict  or  judgment  (rather  than  settled),  indicating 
whether  you  were  sole  counsel,  chief  counsel  or  associate 
counsel. 

1  believe  1  tried  about  150  cases  to  verdict  or  judgment,  all  but  five  of  them  as  sole 
counsel  and  the  remainder  of  them  as  co-counsel. 


5.  What  percentage  of  these  trial  was: 

(a)  jury; 

(b)  non-jur>. 

About  67%  of  these  were  jury  trials. 
About  33%  were  non-jury  trials. 


18.  Litigation:  Describe  the  ten  most  significant  litigated  matters  which  you  personally 
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handled.  Give  the  citations,  if  the  cases  were  reported,  and  the  docket  number  and  date  if 
unreported.  Give  a  capsule  summary  of  the  substance  of  each  case.  Identify  the  party  or 
parties  whom  you  represented;  describe  in  detail  the  nature  of  your  participation  in  the 
litigation  and  the  final  disposition  of  the  case.  Also  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or 
judges  before  whom  the  case  was  litigated;  and 

©  The  individual  name,  addresses  and  telephone  numbers 
of  co-counsel  and  of  principal  counsel  for  each  of  the 
other  parties. 

Nos.  1  -3  The  Wah  Mee  Massacre  Cases. 

Along  with  my  colleague  Superior  Court  Judge  Bill  Downing,  I  handled  the  prosecution 
of  the  three  men  who  robbed  and  shot  14  people  in  the  Wah  Mee  Club  in  Seattle's  Chinatown  on 
Feb.  19,  1983.  This  included  two  death  penalty  trials  of  the  main  culprits,  Kwan  Fai  Mak  and 
Benjamin  Ng,  in  1983  and  the  murder  trial  of  the  third  man,  Wai  Chiu  Ng,  who  had  escaped  to 
Canada  and  was  returned  to  the  U.S.  in  1984.  Judge  Downing  had  the  main  responsibility  for 
preparing  the  guilt  phase  of  the  Mak  and  Ng  trials  and  I  had  the  main  responsibility  for  preparing 
the  penalty  phase,  jury  selection  and  for  preparation  of  some  of  the  legal  arguments  on 
Washington's  new  death  penalty  law,  which  had  been  passed  in  1981  but  had  not  been  clearly 
interpreted  yet  by  the  appellate  courts.  This  entailed  extensive  briefing  and  presentation  of  oral 
arguments  on  the  constitutionality  of  the  capital  punishment  statute  at  the  trial  court  and  the 
supreme  court.  Both  Mak  and  Ben  Ng  were  convicted  of  aggravated  murder  in  separate  trials. 
Ng's  jury  could  not  unanimously  agree  on  the  death  penalty  and  he  was  sentenced  to  life  in 
prison  with  no  possibility  of  parole.  His  conviction  and  sentence  have  been  affirmed  on  appeal 
by  the  Washington  Supreme  Court.  Mak  was  sentenced  to  death  and  his  conviction  and  sentence 
were  upheld  by  the  state  supreme  court.  In  1991,  Mak's  death  sentence  was  set  aside  l?y  a  federal 
court  on  the  basis  that  Mak's  attorneys  provided  ineffective  representation  in  the  penalty  phase. 
He  awaits  a  new  penalty  phase  trial  in  King  County  Superior  Court. 

(1)  State  V.  Kwan  Fai  Mak.  105  Wn.2d  692,  718  P.2d  407  (1986). 

(a)  Trial  was  from  Sept.  1983  to  Oct.  1983. 

(b)  It  was  tried  in  King  County  Superior  Court  before  the  Hon.  Frank  D.  Howard. 

(c)  Co-counsel  was  Judge  Bill  Downing,  C-203  King  County  Courthouse,  Seattle,  WA 
98104;  (206)296-9362. 

Mak  was  represented  first  by  John  Wolfe,  701  Fifth  Ave.  #6110,  Seattle,  WA  98 1 04. 
(206)467-9088;  and  later  by  Don  Madsen  and  Jim  Robinson,  401  Terrace  St.,  Seattle,  WA 
98104;  (206)624-8105. 

(2)  State  V.  Benjamin  Kin  Ng.  104  Wn.  2d  763,  713  P.  2d  63  (1985). 

(a)  Trial  was  in  Aug.  1983 

(b)  Trial  was  held  in  King  County  Superior  Court  before  the  Hon.  Frank  D.  Howard. 

(c)  Co-counse!  was  Bill  Downing  (see  above).  Ng  was  represented  by  John  Henry 
Browne,  821  Second  Ave.  #2200,  Seattle,  WA  98104;  (206)624-7364. 
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The  trial  of  the  third  man  was  not  a  death  penalty  case  since  it  was  the  state's  belief  that 
he  was  only  an  accomplice  who  had  been  dratted  at  the  last  minute  by  Mak  to  participate  only  in 
a  robbery.  One  of  the  major  complications  in  this  case  had  to  do  with  Ng's  interrogation  by  a 
Seattle  detective  who  was  given  access  to  Ng  in  Calgary  after  Ng's  arrest  by  a  Royal  Canadian 
Mounted  Policeman  for  immigration  violations.  The  motion  to  suppress  Ng's  confession 
implicated  the  Canadian  charter  of  rights,  the  application  of  Miranda  outside  the  U.S.  and  the 
issue  of  whether  Ng  had  a  right  to  counsel  under  the  Sixth  and  Fifth  Amendment    1  had  primar> 
responsibility  for  all  briefing  and  presentation  of  witnesses  in  the  pretrial  hearing  on  the 
admissibility  of  Ng's  Canadian  confession  and  co-counsel  responsibility'  with  Bill  Downing  for 
trial  of  the  case.  Wai  Chiu  Ng  was  convicted  of  the  lesser-included  crime  of  first-degree  robbery 
and  sentenced  to  life  in  prison  with  a  long  minimum  term.  His  conviction  and  sentence  were 
upheld  by  the  state  supreme  court.  He  is  pursuing  a  habeas  corpus  petition  in  federal  court  at  this 
time. 

(3)  State  V  Wai  Chiu  Ng.  110  Wn.2d  32.  750  P.2d  632  (1988). 

(a)  Trail  was  ft-om  April  1985  to  May  1985 

(b)  The  trial  was  held  in  King  County  Superior  Court  before  the  Hon.  Charles  V. 
Johnson 

(c)  Co-counsel  was  Bill  Downing  (see  above).  Ng  was  represented  by  Mark  Mestel  and 
John  Muenster,  506  2nd  Ave..  Seattle.  WA  98105;  (206)467-7500. 


(4)  The  Cioldmark  Family  Murders. 

During  Christmas  of  1985,  the  Seattle  area  was  once  again  shocked  by  a  murder  case 
which  struck  at  the  very  core  of  our  community .  Prominent  Seattle  attorney  Charles  Goldmark. 
his  wife  and  two  young  sons  were  murdered  in  their  home  on  Christmas  Eve  by  a  man  who 
thought  that  Mr.  Goldmark  was  a  Jew  and  a  Communist.  Prosecutor  Maleng  brought  Judge 
Downing  and  myself  together  again  to  form  the  prosecution  team  with  similar  responsibilities  to 
those  we  shared  as  co-counsel  in  the  Wah  Mee  Massacre  cases.  Judge  Downing  took  the  main 
responsibility  for  the  guilt  phase  and  I  for  the  jury  selection  and  penalty  phase.  1  had  primary 
responsibility  for  the  subsequent  appeals  in  state  court.  The  defendant  David  Rice  was  convicted 
of  aggravated  murder  and  sentenced  to  death.  Both  his  con\iction  and  death  sentence  were 
upheld  by  the  state  supreme  court  in  1988.  Nine  years  later  this  conviction  and  death  sentence 
were  recently  vacated  in  federal  court  on  the  basis  that  the  defendant's  attorney  provided 
inetTective  representation  in  both  the  guilt  and  penalty  phases 

(4)  State  V.  David  Lewis  Rice.  1 10  Wn  2d  577.  757  P.2d  889  (1988). 

(a)  The  trial  was  from  May  1986  to  June  1986. 

(b)  It  was  tried  in  King  County  Superior  Court  before  the  Hon.  Jim  Bates. 

(c)  Co-counsel  was  Bill  Downing  (see  above).  Rice  was  represented  by  Bill  tanning 
(now  deceased)  and  Tony  Savage  615  2nd  Ave.  #340.  Seanle,  WA  98104;  (206)682-1882. 

(5)  Seattle  Times  v.  Fherharter.  105  Wn.2d  144,  713  P.2d  710  (1986). 

This  was  a  case  of  first  impression  where  the  major  daily  newspaper  in  Washington  State 
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sought  access  to  certain  sealed  documents  relating  to  an  investigative  search  warrant  obtained  by 
the  police  in  the  Green  River  Murder  case,  where  a  serial  killer  was  responsible  for  over  30 
murders  of  prostitutes.  1  handled  the  superior  court  hearing  before  Judge  Frank  Eberharter 
wherein  the  Seattle  Times  sought  release  of  the  documents,  which  the  State  alleged  would  have 
compromised  the  ongoing  criminal  investigation,  put  certain  informants  at  risk,  and  hampered 
the  ability  of  detectives  to  obtain  cooperation  from  a  number  of  witnesses  who  were  pimps  or 
prostitutes  who  already  were  suspicious  of  police  assurances  of  confidentiality.  The  matter  was 
appealed  directly  to  the  state  supreme  court  and  I  prepared  the  state's  brief  and  presented  the  oral 
argument  in  the  high  court.  It  involved  issues  of  federal  and  state  constitutional  law  and  the  need 
to  balance  the  public's  right  to  know  with  the  legitimate  need  for  confidentiality  for  effective  law 
enforcement  in  certain  situations. 

(a)  The  case  was  conducted  over  a  series  of  hearings  in  superior  court  from  March,  1 984 
to  October,  1984.  The  state  supreme  court  issued  its  opinion  in  January,  1986. 

(b)  The  Hon.  Frank  Eberharter  conducted  the  superior  court  hearings  and  Justice  Barbara 
Durham  authored  the  majority  opinion  for  the  Washington  Supreme  Court. 

(c)  Opposing  counsel  for  the  Seattle  Times  was  noted  First  Amendment  attorney, 
P.  Cameron  DeVore,  1501  4th  Ave.,  #2600,  Seattle.  WA  98004;  (206)628-7642. 

(6)  In  re  Stroh.  97  Wn.2d  289,  644  P.2d  710  (1982). 

In  1979,  Bellevue  attorney  Hugh  Stroh  was  convicted  of  the  crime  of  tampering  with  a 
witness  after  a  jury  found  he  tried  to  influence  a  police  officer  not  to  attend  a  hearing.  The  State 
then  forwarded  a  copy  of  the  judgment  and  sentence  to  the  Washington  State  Bar  Association 
disciplinary  division.  Unbeknownst  to  the  State,  the  Bar  imposed  absolutely  no  discipline  on 
Stroh  and  failed  to  inform  the  state  supreme  court  of  what  it  had  done.  We  inadvertently 
discovered  this  fact  in  1 98 1  and  Prosecutor  Maleng  requested  the  Bar  to  reconsider  its  decision 
and  either  impose  discipline  or  refer  the  matter  to  the  court.  When  the  Bar  refused.  Prosecutor 
Maleng  assigned  to  me  the  task  of  initiating  an  original  proceeding  directly  in  the  state  supreme 
court.  I  handled  the  legal  briefing  and  participated  in  the  strategy  sessions  with  Prosecutor 
Maleng  and  Chief  Criminal  Deputy  David  Boemer.  The  court  agreed  to  hear  our  extraordinary 
petition  and  1  presented  the  oral  argument  on  why  the  court  should  exercise  its  inherent  authority 
to  review  the  disciplinary  proceeding  and  maintain  the  tradition  of  our  state  wherein  every 
attorney  convicted  of  a  felony  offense  should  be  disciplined.  In  addition,  after  the  court  agreed 
with  our  position,  reviewed  the  case  and  disbarred  the  attorney,  I  handled  the  response  to  his 
petition  for  a  writ  of  certiorari  in  the  United  States  Supreme  Court,  which  was  denied. 

(a)  On  July  10,  1981  the  court  issued  a  show  cause  order  framing  the  issues  to  be  decided 
and,  after  oral  argument,  issued  its  opinion  on  May  13,  1982. 

(b)  This  was  an  original  proceeding  conducted  before  the  state  supreme  court.  Chief 
Justice  Robert  Brachtenbach  wrote  the  majority  opinion. 

(c)  Chief  Criminal  Deputy  Prosecutor  David  Boemer  was  on  the  brief  with  me  and  King 
County  Prosecutor  Norm  Maleng  accompanied  me  to  the  oral  argument.  King  County 
Courthouse,  Seattle,  WA  98104;  (206)296-9067.  Stroh  was  represented  by  James  Lamont, 
10900  N.E.  8th  St.  #850,  Bellevue,  WA  98004;  (425)455-1000.  The  Bar  Association  was 
represented  by  Kurt  Bulmer.  201  Westlake  Ave.  N.,  Seattle,  WA  98109;  (206)343-5700. 
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(7)  and  (8)  Amicus  Appearances  for  Statewide  Prosecutors 

From  time  to  time,  based  on  my  contact  with  elected  prosecutors  throughout  the  State  of 
Washington,  prosecutors  from  some  of  the  smaller  counties  would  call  me  to  ask  me  to  handle 
important  oral  arguments  in  the  state  supreme  court.  These  involved  cases  of  first  impression 
where  the  decisions  would  have  far-reaching  impact  on  all  prosecutors  and  the  Washington 
Association  of  Prosecuting  Attorneys  would  appear  as  an  amicus  curiae  to  present  the  viewpoint 
of  statewide  prosecutors.  The  first  one  involved  the  high  court  review  of  an  exceptional  sentence 
imposed  by  a  Grant  County  judge  in  Ephrata,  Washington  who  sentenced  a  convicted  thief  and 
defrauder  to  prison  terms  of  more  than  double  the  standard  range  called  for  in  the  sentencing 
guidelines  adopted  in  1984.  This  appeal  presented  the  issue  of  how  exceptional  sentences  would 
be  reviewed  on  appeal,  whether  Washington  would  follow  Minnesota's  lead  and  cap  exceptional 
sentences  upward  at  no  more  than  double  the  top  of  the  standard  range.  The  Supreme  Court 
rejected  the  Minnesota  limit  and  affirmed  the  exceptional  sentence  as  we  argued. 

7.  State  V.  Oxborrow.  106  Wn.2d  525,  723  P.2d  1123  (1986). 

(a)  The  court  issued  its  opinion  adopting  our  position  in  August  of  1 986. 

(b)  The  majority  opinion  was  authored  by  Justice  Barbara  Durham. 

(c)  The  defendant  Oxborrow  was  represented  by  now  U.S.  District  Court  Judge  Robert 
Whaley,  P.O.  Box  183,  Spokane,  WA,  99210;  (509)353-2170. 

The  second  such  amicus  appearance  occurred  two  years  later  in  a  case  out  of  Whitman 
County  in  Pullman,  Washington  where  a  judge  had  suppressed  a  rape  victim's  testimony  because 
she  had  refused  to  answer  certain  questions  about  her  prior  sexual  history  in  a  pretrial  deposition 
in  a  criminal  case.  The  Whitman  County  Prosecutor  and  the  Washington  Association  of 
Prosecuting  Attorneys  asked  me  and  Senior  Deputy  Prosecutor  Rebecca  Roe,  the  head  of  the 
Special  Assault  Unit  in  the  King  County  Prosecutor's  Office,  to  present  the  argument  at  the 
supreme  court.  Joining  our  position  were  the  Northwest  Women's  Law  Center,  the 
Idaho- Washington  Sexual  Assault  Coalition,  Alternatives  to  Violence,  Complaining  Witness  and 
the  National  Organization  of  Women.  I  presented  the  oral  argument  and  the  court  ultimately 
adopted  our  position  and  reinstated  the  rape  case  with  protection  for  victims  against  questions 
about  prior  sexual  histor\  without  any  showing  of  materiality. 

8.  State  V.  Gonzalez.  1 10  Wn.2d  738,  757  P.2d  925  (1988). 

(a)  The  court  issued  its  opinion  adopting  our  position  in  June  of  1988. 

(b)  The  unanimous  opinion  was  authored  by  Justice  Barbara  Durham. 

(c)  Co-counsel  Rebecca  Roe  can  be  reached  at  810  3rd  Ave.,  Seanle.  WA  98104; 
(206)622-8000.  The  defendant  was  represented  by  Bruce  Charawell,  who  is  now  deceased. 

(9)  State  V.  Box.  109  Wn.2d  320,  745  P.2d  23  (1987). 

It  had  been  assumed  that  under  the  longstanding  law  of  the  state  the  burden  of  proving 
criminal  insanity  was  placed  upon  the  defendant  who  had  to  establish  insanity  by  a 
preponderance  of  the  evidence.  This  is  an  important  difference  from  what  federal  law  was  when 
John  Hinckley  shot  President  Reagan  and  Press  Secretary  Brady.  The  federal  prosecutors  were 
required  to  prove  the  defendant's  sanity  and  if  a  jury  had  a  reasonable  doubt  as  to  his  alleged 
insanity,  they  were  instructed  to  acquit  the  defendant.  When  the  state  supreme  court  took  review 

14 


459 


of  an  unpublished  court  of  appeals  decision  finding  that  under  Washington  law  that  burden  lay 
with  the  defendant,  prosecutors  become  concerned  the  court  might  intend  to  revise  Washington 
law  in  this  area.  I  was  brought  in  shortly  before  oral  argument  and  I  realized  that  our  briefing 
was  not  as  persuasive  or  extensive  as  it  should  have  been.  1  thus  prepared  an  oral  argument  that 
addressed  the  many  issues  we  had  missed  in  our  briefing  and  was  able  to  convince  the  court  to 
reject  the  state  and  federal  constitutional  argiunents  and  hold  that  placing  the  burden  of  proof  on 
the  defendant  to  prove  his  insanity  did  not  violate  his  due  process  rights. 

(a)  The  oral  argument  was  in  September  1987  and  the  court  issued  its  opinion  on  Nov.  5, 
1987. 

(b)  The  majority  opinion  was  authored  by  Justice  James  Andersen. 

(c)  Jeremy  Box  was  represented  by  Janet  Ainsworth  of  the  Seattle-King  County  Public 
Defender.  810  3rd  Ave.,  Seattle,  WA  98104;  (206)447-3900. 

(10).  State  V.  Hodgson.  108  Wn.2d  662,  740  P.2d  848  (1987). 

Back  in  1982, 1  was  part  of  a  coalition  of  victim  advocates,  police  and  prosecutors  who 
looked  for  ways  to  make  the  justice  system  more  sensitive  to  the  imique  problems  of  prosecuting 
child  sexual  abuse  cases.  One  of  the  areas  we  identified  that  held  back  such  cases  was  our  state's 
three-year  statute  of  limitations.  It  was  not  unusual  for  victims  to  remain  silent  about  events  for 
many  years  until  the  in-family  offender  left  the  home  or  started  abusing  a  younger  sibling.  Our 
office  drafted  bills  which  extended  that  statute  of  limitations  first  to  five  and  later  seven  years. 
How  that  law  would  be  applied  to  offenses  that  had  occurred  prior  to  passage  of  the  nev/ 
limitation  period  but  before  the  previous  three-year  period  had  expired  was  an  issue  upon  which 
experts  disagreed.  Was  it  an  ex  post  facto  violation  to  apply  it  where  the  old  period  had  not  yet 
run?  When  the  state  supreme  court  took  review  of  the  first  group  of  cases  which  raised  that 
issue,  1  was  brought  in  to  argue  the  case  in  the  state  supreme  court.  The  court  agreed  with  our 
position  and  many  case.s  of  child  sexual  abuse  which  otherwise  would  have  been  lost  to  the 
statute  of  limitations  were  now  allowed  to  proceed  to  trial. 

(a)  The  case  was  argued  in  the  spring  of  1987  and  the  court  issued  its  opinion  on  Aug. 
13,  1987. 

(b)  The  unanimous  opinion  was  authored  by  Justice  James  Andersen. 

(c)  My  co-counsel  in  the  King  Coimty  Prosecutor's  Office  was  Rebecca  Roe,  810  Third 
Avae  #500,  Seattle,  WA  98104;  (206)622-8000.  The  various  defendants  were  represented  by 
Don  Jones,  506  2nd  Ave.  #1320,  Seattle,  WA  98104;  (206)624-101 1;  David  Middaugh,  705  2nd 
Ave.,  #1601,  Seattle,  WA  98104;  (206)  621-8525;  and  John  Wolfe  701  Fifth  Ave.  #6110, 
Seattle,  WA  98104;  (206)467-9088. 

19.  Legal  Activities:  Describe  the  most  significant  legal  activities  you  have  pursued, 
including  significant  litigation  which  did  not  progress  to  trial  or  legal  matters  that  did  not 
involve  litigation.  Describe  the  nature  of  your  participation  in  this  question,  please  omit 
any  information  protected  by  the  attorney-client  privilege. 

In  1979  I  had  the  privilege  of  being  part  of  a  truly  innovative  way  of  approaching  a 
serious  social-legal  problem.  A  number  of  prosecutors,  rape  relief  workers  and  children's 
advocates  expressed  great  fioistration  with  how  the  system  discouraged  participation  by  the 
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victims  of  crimes  of  sexual  assaults  against  adults  and  sexual  and  physical  abuse  of  children. 
They  went  to  King  County  Prosecutor  Norm  Maleng  after  his  election  in  1 978  and  urged  him  to 
adopt  a  new  prosecution  strategy  which  would  encourage  reporting  and  participation  in 
prosecution  of  these  difficult  cases.  Prosecutor  Maleng  agreed  and  the  King  County  Prosecutor's 
Office  became  the  first  in  the  nation  to  establish  a  Special  Assault  Unit  of  three  deputy 
prosecutors  assigned  to  handle  only  these  cases  from  initial  interview  of  the  victim  through 
ultimate  disposition  of  the  case.  We  became  part  of  a  coalition  of  victim  advocates,  police, 
social  workers  and  pediatricians  who  devised  a  completely  new  way  for  the  criminal  justice 
system  to  respond  to  child  victimization.  Under  the  new  approach,  when  the  police  were  notified 
of  a  child  abuse  case,  the  detective  coordinated  the  initial  child  victim  interview  with  both  the 
prosecutor  and  social  worker  so  the  child  did  not  have  to  repeat  the  story  over  and  over  to 
different  adults.  That  team  (detective-advocate-prosecutor)  remained  in  tact  from  the  outset  to 
the  conclusion  of  the  case.  This  system-wide  response  enabled  victim  advocates  and  concerned 
parents  to  encourage  children  to  participate  in  what  too  often  was  a  frightening  experience  for 
that  child. 

When  we  started  the  unit  with  three  prosecutors,  people  said  we  wouldn't  have  enough 
work  to  occupy  our  time.  Inside  of  two  years  the  unit  had  expanded  to  seven  attorneys  and  two 
paralegals  to  meet  the  outpouring  of  cases.  These  cases  were  always  there,  but  had  remained 
hidden  because  parents  and  victim  advocates  did  not  want  to  subject  victims  to  an  uncaring 
system. 

I  am  also  proud  of  my  work  in  drafting,  lobbying  and  helping  to  implement  important 
legislation  such  as  the  Community  Protection  Act,  the  Sentencing  Reform  Act  and  the  restoration 
of  the  Crime  Victim's  Compensation  Act. 

As  a  judge,  in  1990  1,  along  with  Rob  Mitchell,  an  attorney  at  Preston,  Gates  &  Ellis, 
organized  a  major  statewide  conference  which  brought  together  about  100  judges,  journalists  and 
attorneys  who  participated  in  an  all-day  discussion  of  such  issues  as  a  judge's  First  Amendment 
rights  and  the  need  to  balance  the  media's  right  of  access  with  the  criminal  defendant's  fair-trial 
rights.  Two  videotapes  were  produced  which  have  been  used  in  training  sessions  in  the  1 990s. 
In  1 996, 1  was  appointed  by  the  state  supreme  court  to  a  Judicial  Voter  Pamphlet  Advisory 
Committee  which  addressed  the  need  for  more  voter  information  on  judicial  races.  In  a  period  of 
a  few  months,  the  committee  reached  consensus,  produced  an  excellent  product  and  placed  it  in 
the  hands  of  thousands  of  voters  through  cooperation  of  the  print  media,  which  used  it  as  an 
insert  in  daily  and  weekly  newspapers  throughout  the  state.  I  was  recently  elected  assistant 
presiding  judge  and  am  now  a  member  of  the  King  County  Superior  Court's  executive 
committee.  In  addition,  1  am  the  Inquiry  judge  who  supervises  ongoing  criminal  investigations 
under  Washington  state  law  where  the  prosecutor  needs  court  permission  to  exercise  certain 
investigative  methods.  For  the  last  two  years  I  have  been  in  charge  of  the  many  asbestos-related 
personal  injury  cases  which  are  filed  in  our  court.  1  oversee  management  of  these  cases,  which 
receive  an  accelerated  case  schedule,  and  conduct  settlement  conferences  which  are  mandated  by 
our  rules. 
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UNITED  STATES  SENATE 
COMMITTEE  ON  THE  JUDICIARY 

PARTn. 
FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST 


I.  List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income 
arrangements,  stock,  options,  uncompleted  contracts  and  other  future  benefits  which  you 
expect  to  derive  from  previous  business  relationships,  clients,  or  customers.  Please  describe 
the  arrangements  you  have  made  to  be  compensated  in  the  future  for  any  financial  or 
business  interest. 

As  a  superior  court  judge,  I  participate  in  the  state's  deferred  compensation  plan  (Judicial 
Retirement  Account)  where  2.5%  of  my  annual  salary  is  put  in  an  account  and  matched  by  the 
state  with  2.5%.  This  is  a  Section  457  plan  under  the  Internal  Revenue  Code.  This  can  be 
transferred  to  another  Section  457  plan  but  not  to  an  IRA,  401(k)  or  other  similar  plan.  The 
intent  of  the  Plan  is  to  provide  additional  retirement  income,  however  upon  separation  from 
service,  1  will  be  allowed  to  receive  these  payments.  My  plan  is  to  leave  these  amounts  for 
retirement  or  use  them  for  my  children's  college. 

In  addition,  1  have  19  years  of  service  in  the  Public  Employees  Retirement  System 
pension  plan,  entitled  PERS  2.  This  is  a  defined  benefit  retirement  plan  which  allows  an 
employee  to  retire  at  age  65  and  receive  benefits  based  on  years  of  service  x  2  as  a  percentage  of 
highest  salary  as  figured  under  the  plan.  This  could  be  withdravm  on  separation  from  service.  It 
is  my  plan  to  leave  this  amount  in  and  utilize  the  pension  benefits  that  would  come  into  effect  at 
age  65. 


2.  Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the  procedure 
you  will  follow  in  determining  these  areas  of  concern.  Identify  the  categories  of  litigation 
and  financial  arrangements  that  are  likely  to  present  potential  conflicts-of-interest  during 
your  initial  service  in  the  position  to  which  you  have  been  nominated. 

During  my  eight  years  as  a  judge,  I  have  endeavored  to  reveal  any  social  or  financial 
relationship  which  might  raise  an  appearance  of  fairness  problem.  I  have  recused  myself 
whenever  any  party  or  attorney  expressed  any  reservations.  In  the  federal  system  this  type  of 
candor  and  cooperation  is  even  more  important  than  in  state  court,  where  every  party  can  remove 
a  judge  through  use  of  an  affidavit  of  prejudice.  But  I  do  not  automatically  recuse  myself  in 
every  case  because  1  have  found  most  attorneys  and  parties  are  encouraged  by  my  candor  and 
reputation  and  choose  to  keep  the  case  in  my  court.  Of  course  1  will  abide  by  Canon  3  of  the 
Code  of  Judicial  Conduct  and  28  U.S.C.  455. 
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3.  Do  you  have  any  plans,  commitments  or  agreements  to  pursue  outside  employment,  with 
or  without  compensation,  during  your  service  with  the  court. 

No. 


4.  List  sources  and  amounts  of  aU  income  received  during  the  calendar  year  proceeding 
your  nomination  and  for  the  current  calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and  other  items  exceeding  S500  or  more. 

See  separate  Financial  Disclosure  Report. 


S.  Please  complete  the  attached  financial  net  worth  statement  in  detail. 

See  attached  Net  Worth  Statement. 


6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so,  please 
identify  the  particulars  of  the  campaign,  including  the  candidate,  dates  of  the  campaign, 
your  title  and  responsibilities. 

I  have  never  held  a  position  in  his  political  campaigns,  but  the  person  I  worked  for  from 
1978  to  1990,  King  County  Prosecutor  Norm  Maleng,  ran  for  reelection  in  1982  and  1986 
(without  opposition)  and  unsuccessfully  ran  for  the  Republican  nomination  for  governor  in  1988. 
As  Chief  of  Staff  for  Prosecutor  Maleng,  I  did  have  frequent  contact  with  his  campaign  staff  over 
matters  such  as  scheduling,  appearances  and  position  papers,  and  attended  some  strategy 
meetings  with  his  steering  committee  or  campaign  staff. 
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NET  WORTH 


Provide  a  complete,  cmrait  finanriii.l  net  wonh  jtaiemcnt  which  itemizes  in  detail 
all  assets  Onduding  bank  accounts,  real  csute,  lecurities,  tnists,  invesmicnts.  and  odicr  financial 
holdings)  all  liabilities  ^including  debts,  mongages,  loans,  and  other  financial  obligations)  of 
younelf,  your  spouse,  and  other  immediate  members  of  your  household. 
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REAL  ESTATE  OWNED 


Seattle,  King  County,  Washington 


Personal  residence 

Subject  to  deed  of  trust  with  balance  of 

$65,059.62  15-year  deed  of  trust  at  7.375% 

with  Washington  Mutual  Savings  Bank  of 

Seattle,  Washington.  Final  payment  due 

9/1/2007. 


Seattle,  King  County,  Washington 


Rental  condominium 
Subject  to  purchase-sale  agreement  with 
balance  of  $66,000  owed  to  Ruth  Lasnik 
of  Seattle,  Washington 
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ROBERT  AND  SEDA  LASNIK 
SEATTLE,  WA 

INVESTMENT  SUMMARY:  VALUES  AS  OF  May  7,  1998 

REVIEWED  BY:  ANN  M.  NOVOSEL,  CERTIFIED  FINANCIAL  PLANNER 


Investment: 

Ownership 

Value 

SAFETY:  Cash  Accounts 

KMS  Money  Mkt  fund 

Robt  &  Seda,  JT  TEN 

$        93 

SUBTOTAL: 

$       93 

GROWTH:  Stock  Investments 

Income  Fund  of  Am 

Seda's  IRA 

$     7,484 

Wash  Mut  Investors 

Seda's  IRA 

$  24,180 

EuroPacific 

Seda's  IRA 

$     7,442 

Income  Fund  of  Am 

Seda's  IRA  Rollover 

$     1,615 

Wash  Mut  Investors 

Seda's  IRA  Rollover 

$     3,818 

EuroPacific 

Seda's  IRA  Rollover 

$     1,604 

Wash  Mut  Investors 

Robert's  IRA 

$  24,000 

New  Perspective 

Robert's  IRA 

$   18,931 

400  sh  Microsoft 

Robt  &  Seda,  JT  TEN 

$  34,525 

100  sh  Immunex 

Robt  &  Seda,  JT  TEN 

$     7,025 

SUBTOTAL: 

$130,624 

ROBERT  &  SEDA'S  INVESTMENT  TOTAL: 

$130,717 

Other  Assets: 

Fidelity  Adv  Balanced 

Ruth  Lasnik  &  Robt.  Lasnik 

$  17,876 

JTWROS 

Ruth  Lasnik  is  Bob's  mother.  Taxes  are  paid  on  Ruth's  social  security  number.  This  is 
considered  Ruth's  money,  Bob  was  listed  as  joint  owner  for  beneficiary  purposes. 

Children's  UTMA:  Seda  is  custodian 

Amanda:                                     Pimco  Advisors  Growth  $  4,645 

money  market  fund  $  68 

40  shares  Starbucks  $  i  ,880 

Alexander:  Pimco  Advisors  Growth  $     4,051 

money  market  fijnd  $  59 

40  shares  Starbucks  $     1,880 

Andrew:                                      Pimco  Advisors  Growth  $  3,332 

money  market  ftind  $  66 

40  shares  Starbucks  $  l  880 

TOTAL  OF  CHILDREN'S  UTMA  ACCOUNTS:  $  17,861 

Note:  KMS  Financial  Services  accounts  only:  values  are  as  of  5/6/98.  Market  values  will 
fluctuate. 
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RNANCIAL    DISCLOSURE    REPORT 

FOR   CALENDAR   YEAR       1997 


Keport   Required   by  the   Cthic* 
Heior™  Act  ol   mS.    Pub     L     »o 
101-1»<,      HovenJsei  10.    l»lt 
I&   use     A|>p      «.    101-1131 


1,    Per.on  Reportir?    IU«t  Mme.    flret.   aiddle  Jnltiell 

Lasnlk,   Robert  S. 

2.   Court  or  Organization 

U.S.   District  Court, 

Western  District   of  Washington 

}.   Data  of  Report 

5/8/98 

4.   Iitl«      (Article   HI   Judge!    Indic.te   .ctlve  or 

•enlor  incue.   Aagiitrate  Judgei  indicate 
full-  or  p«rt-tli»el 

Candidate  for  U.S.   District  Court  Judge 

5-   Report  Typa    (check  ap^iropriate  type) 

X  Koeunatlon.   Date   ^T//,/// 

Initial    Annual     Final 

( .   Reporting  Rerlod 

l/l;97.   5,8,98 

■>.   Oianbere  or  Oflicc  Vldrue 

C-203  King  County  Courthouse 
Seattle,   WA     98104 

1.   On  the  baaia  of  the  Infomtatlon  contained  in  thla  Report  and 
any  aodificationa  pertaining  thereto,    it   ia,    in  aiy  opinion. 
In  coeipUancc  with  applicable  law*  and  regulatlona. 

Revlewlnq  Officer                                                                          Date 

IMPORTANT  NOTES:  The  uutructions  accompanying  this  form  musl  be  followed.    Complete  aD  parts, 
checking  the  NONE  box  for  each  section  where  you  have  no  reporuble  information.    Sign  on  last  page. 

I.     POSITIONS.     (Rcportingindividualonly,  seepp.  9-13ofIns(ructions.) 


Q 


POSITION 
NOKE      (No  reportable  positions) 


NAME    OF    ORGANIZATION/ENTITY 


II.     AGREEMENTS.     (Reporting  individual  only;  see  pp  14-17  of  Instructions  ) 

DATE  PARTIES   AND   TERMS 


n 


NONE      (No  reportable  agreements) 
1990-1998 


Judicial   Retirement  Account   -   State   of  Washington  Dept.    of  Retirement   Systems. 
A   Section  A57   deferred   compensation  plan  with    limited   control. 

1978-1998  Public  Employees  Retirement   System   (PERS  2).     a  defined  benefits  retirement 

plan.    (No  control). 


III.     NON-INTESTMENT  INCOME.     (Reporting  individual  and  spouse;  see  pp  18-25  of  Instruaions.) 

DATE  SOURCE   AND   TYPE 


D 


NONE      (No  reportable  non-investment  income) 


1997 


Seattle  Hebrew  Academy   (S) 

Administrator   for  the  Courts 

Administrator   for  the  Courts 

Seattle  Hebrew  Academy    (S) 

,^m^r^^sm 


S   91.737 
S     37,873 

$ 

$ 
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FINANCIAL  DISCLOSURE  REPORT 


e  of  PcTion  Reporting 

Robert  S.  Lasnlk 


•t«  of   Kvport 

5/8/98 


rV.     REIMBURSEMENTS  and  GIFTS -trassponalioD,  lodging,  food,  enlertaiiunent. 

(lodudes  those  to  spouse  and  depeodent  children;  use  the  pareotheticals  *(S)'  and  '(DC)'  to  indicate  reportable 
reimbursements  and  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  26-29  of  Instructions.) 
SOURCE  DESCRIPTION 


D 


NONE      (No  such  reportable  reimbursements  or  gifts) 
Exempt 


V.     OTHER  GIFTS,      (includes  those  to  spouse  and  dependent  children;  use  the  parentheticals  '(S)'  and  '(DC)'  to 
indicate  other  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  30-33  of  Instructions.) 

SOURCE  DESCRIPTION  VALUE 


n 


NONE      (No  such  reportable  gifts) 

Exempt  g 

, $_ 

$. 


$_ 


VI.     LIABILITIES.      (Includes  those  of  spouse  and  dependent  children;  indicate  where  applicable,  person  responsible 
for  Uabiliry  by  using  the  parenthetical  '(S)'  for  separate  hability  of  the  spouse, '{})'  for  joint  liability  of 
reporting  individual  and  spouse,  and  '(DC)'  for  liability  of  a  dependent  child.  See  pp.  34-36  of  Instructions.) 

CREDITOR  DESCRIPTION  VALUE  CODE* 


n 


NONE      (No  reportable  liabilities) 


•Value  Codes:      J-SIS.OOO   or   lot                             K*$lS.001-$50. 000      L-SSO. 001-5100,000      M-SlOO, 001- S2S0. 000      N-$2S0. 001 -5SO0, 000 
O>SS90.001-$1.000.000                  Pl>Sl.OOO.O01-SS.OOO.O0O                                      P2>;S.000.001-S2S.OOO.OOO 
fJ.SJS.OOC.ODl-SSO.OOO.OOO      P4-S50.000,001    or   more  
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FINANCIAL  DISCL05T7RE  REPORT 


«me  of  Person  Reporting 

Robert  S.  Lasnlk 


K  of  Report 

5/8/98 


VII.  Page  I  INVESTMENTS  and  TRUSTS -income,  value,  transactions  (Includes  those  of  spouse 
and  dependent  children.  See  pp.  37-54  of  Instructions.) 


Jk. 

Dtacription  of  Aaiets 
{including  crvsc  ascet.*} 

Indicatt  «.hcrc  applicable,   owner  of 
the  aaset   by  uiing  Che  parenthetical 
"IJf   for  loint  ovnerahip  of  report- 
ing individjal  and  spouce,    -IS}*  for 
aeparace  ownership  by  apouae,    "(DC)* 
for   ownership  by  dependent   child. 

Place  -IXI-  after  each  aasec 
caeiq>t  froai  prior  diacloaure. 

1. 

Incoew 
during 
report ino 
pirlod 

c 

Orosa  value 

at  end  of 

Tcportina 

period 

Exempt                          B 

Tranaaccions  during  reporting  period 

11) 

Ant.l 
Code 
Ik'HJ 

(2) 

inc.l 

ID 

Value; 

Code 

(J-Pl 

13) 

Value 

Method! 

Code 

10-") 

ID 
Type 

buy*  Jell, 
•erger. 

2f  not  exempt  fron  diacloaure                I 

12) 

Date^ 

oiy" 

13) 

Value2 
Code 

14) 

Cainl 
Code 

IX-H) 

IS) 
Identity  of 
buyer/aellar 
lif  private 
tranaaction) 

NONE        IHo  reportable 
income,    asseta,    or 
transsctiona) 

E 

:empt 

»  Washington  Mutual    (J) 

B 

Int. 

K 

T 

'  Scaflrst  Bank   (J) 

A 

Int. 

J 

T 

'  Microsoft    (J) 

None 

K 

T 

*   Bank  of  Kew  York   (S) 

A 

Int. 

K 

T 

'   Starbucks  common  stock   (DC 

None 

J 

T 

'   Pimco  Advisors  Grovth    (DC) 

None 

J 

T 

(IRA) 
'    Income  Fund  of  America    (J) 

None 

J 

T 

•   EuroPacific    (IRA)    (J) 

None 

J 

T 

(IRA)    (J) 
'   Washington  Mutual   Investor 

None 

L 

T 

"New  Perspective    (IRA)    (J) 

None 

K 

T 

11  Immunex  common  stock      (j) 

None 

J 

T 

(Mutual  Bond   Fund) 
"  Fidelity  Equity   Income   (J) 

None 

K 

T 

"  Fidelity  Growth  Co.    (J) 

None 

K 

T 

"  Ragen-McKenrie    (J) 

A 

Int. 

J 

T 

"  State  Farm  Life  Ins.   Co. 

A 

Int. 

J 

T 

Rental  Property 
"  Seattle,  WA     King  Co.    (J) 

D 

Rent 

M 

W 

(J) 
''  PERS  2  -  State  Pension  Pla 

■>  C 

Int. 

L 

T 

(J) 
"  Fidelity  Ret.   Growth  Co. 

None 

K 

T 

\dr'r.-o.^^'  J:n6»§§ini5S'?oo           S:l!o§°Ji!'i5°§oS:llo"— »  ^lh%i^lli'!ll.....ooo    5ini:??UIS-25°«r.  1 

]^v.  ij'oi,   §iHh°?Sjij;;io,ooo  ^^^  ?in5,??i,ii?.si%£iis-— "  iiiif 

O01-$35C.0O0      N.S2S0.001-SSOO,000 
i00.001-$2&.000.000 

1  estate  only! 

S.Xssesment                      T-Cash/Hsrket                       | 

'col     C3I   ^"^       i^bolk  vilue 

bl-Other 

*  Nos.  6,  7,  8,  9,  10,  13,  and  18  are  Mutual  Stock  Funds. 
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FZHANCZAL  DISCLOSURE  REPORT 


IMm*  of    Mison  llvportinf 

Robert  S.  Lasnlk 


I  o(  ■•port 

5/8/98 


VII.  Page  1  INVESTMENTS  and  TRUSTS -iB«)me,v»Iue,u«ns«ction$  (Indudei  those  of  tpouje 
and  dcpendcnl  children.  See  pp.  37-54  of  Instructions.) 


* 

B»crrlptien  of  Atftci 
llBcludlst  truit  *i»tal 

IndicAC*  vhcrc  •ppHcablt.   ovncr  of 
th«  •••»   ty  uaing  the  MrtnLhrtlcal 
•(J)'    for   joint   ownfrihlp  of   report* 
Ing    indiviauil   tftd   spou««.    "(S)*    for 
•cp«r«tt   o*m«rihjr  by   spoulc.    • (DCl • 
for  owotrahip  toy  B*p«nd<nt  child. 

»l»c.  '(Il-  •fur  uch  ■••<t 
cjicapt  Crc«  prior  diiclofur*. 

I 

ncoMe 
uring 

Oro*a'valu« 
•t  ond  of 

Exempt                         0 

Tranaaetlona  during  svperting  pariod 

iwriod 

period 

111 

Amt  .1 
Code 
O-MI 

(2) 

Int.) 

111 

Value 
Code 
IJ-P) 

(II 

Value 

Method! 

Code 

10- VI 

111 

buy!  ?eh. 
■crger, 

rcdeTip- 
tionV 

If  not  aaenpt  from  diacloauro 

131 
Sate: 
Month - 

Day 

III 

Value: 

Code 

IJ-fl 

141 

Oalnl 
Code 

lA-MI 

Identity  Bf 
buyer/eellar 
li(  private 
tranaactionl 

NOKE        INo  T>porc*bl< 
income.   ■•aet>.   or 
transaccsenjl 

'    & 

empt 

(Mutual  Utilities  Fund) 
'     Equity  Income  Fund 

B 

Int. 

K 

T 

(Mutual   Stocks   Fund) 
^"Merrill  Lynch  Basic  Value  I 

und 

None 

K 

T 

(Mutual  Stocks  Fund) 
^*     Pilgrim  Magnacap 

None 

K 

T 

(Mutual  Municipal  Bonds  Ft 
^^  Franklin  Tax-Free 

nd) 
C 

Int. 

L 

T 

Merrill  Lynch  Municipal 
Bond  Insured 

C 

Int. 

L 

T 

Prudential  Discovery 
^*  Plus  Annuity 

None 

K 

T 

(Mutual  Stocks/Bond  Fund) 
"  Fidelity  Adv.   Balanced 

A 

Int. 

K 

T 

26     Washington  Mutual    (S) 

B 

Int. 

K 

T 

27     Washington  Mutual    (DO 

P 

Int. 

L 

T 

^cir'S;:E,f--  ?:IU'g§.n.JJ-?oo           S:li6§°ii??ir§cS:ll6'"-»-"»  i\lh'lli'ili'n..o...oo    S5!U:S?S:JI?-S?'-r, 

^c^?^  if-Ds.    fi!»c°g?jij!'H6's§o.coo  s:ilc'?SiiiU°«£r''"'""'°"  """*s""?UiS?Soo":i5"-'"-""-'" 

IcXj'Jir*'^     8:SroJ'i:?i.                                  ;.Co.t  ,r..:  ..t.t.  on,y,                                ilUVAT^il                     T.C.h,K.r..t 
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FINANCIAL  DISCLOSURE  RBPORT  (cont'd) 


of    Ptrion   Reporting 

Robert    S.    Lasnlk 


D«tt   of   Mpori 

5/8/98 


Mil.  ADDITIONAL  INFORMATION  OR  EXPLANATIONS  Ondicatc  part  of  Report.) 

In  late  1997  I  was  assigned  one  of  a  series  of  product  liability  cases  brought  by  persons 
who  contracted  E-coll  poisoning  from  drinking  Odwalla  apple  juice.   In  the  case  assigned  to 
me,  the  juice  was  purchased  at  a  local  Starbucks,  and  Starbucks  was  also  a  named  defendant 
(as  a  product  seller)  along  with  Odwalla  (the  manufacturer).   I  had  my  bailiff  call  all 
counsel  to  indicate  my  three  minor  children  each  owned  40  shares  of  Starbucks  stock  and  I 
would  have  to  recuse  myself  under  Canon  3(D)(1) (3)  unless  all  parties  specifically  agreed 
to  have  me  retain  the  case.   All  counsel  later  indicated  they  wished  me  to  continue  to 


participate  in  the  proceeding  and  that  stock  ownership  was  not  a  factor  to  their  clients. 


IX.  CERTIFICATION. 

Id  compliance  with  Ibe  provisions  of  28  US  C.  {  4S5  and  of  Advisory  Opinion  No  37  of  Ibe  Advisory  Comminee  on  JudicuJ 
Accvicies,  and  to  the  besi  of  my  knowledge  ii  ibe  time  after  reasonable  inquiry.  I  did  not  perform  any  adjudicatory  functioD  in  any  litigatiao 
during  tbe  period  covered  by  this  report  in  which  1,  my  spouse,  or  my  minor  or  dependent  children  had  a  financial  interest,  as  defined  m 
Canon  3C(3)(c).  in  Ibe  outcome  of  such  litigation.       (except   in   the  matter  discussed  above   in  section  VIII.) 

I  certify  that  all  informaiion  given  above  (including  infortnalion  pertauung  to  my  spouse  and  minor  or  dependent  children,  if  any)  it 
accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  thai  any  information  not  reported  was  withheld  because  it  met 
applicable  statutory  provisions  pennining  Don-disclosure. 

I  further  certify  thai  earned  income  from  outside  employment  and  boooraria  and  ibe  acceptance  of  gifts  which  have  been  repotted  Ht 
in  compliance  wiib  tbe  provisions  of  5  U.S.C.A.  app.  4,  |  SOI  el.  acq.,  S  U.S.C.  |  73S3  and  Judicial  Conference  regulatioos. 


Signature  _ 


/l4MS(aktMyk- 


5/l/f'^i' 


NOTE:     ANY  INDIVIDUAL  WHO  KNOWINGLY  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE  THIS  REPORT  MAY  BE 
SUBJECT  TO  avn.  AND  CRIMINAL  SANCTIONS  (i  U.S.C.  App.  4, 1 104.) 


J 

FILING  INSTRUCTIONS: 

Mail  tigned  orifinal  md  3  additional  copies  lo: 

Comminec  on  Financial  Disclosure 

Administrative  Office  of  tbe 

United  Sutes  Courts 

Suite  2-301 

One  Columbus  Circle,  N.E., 

Washington,  DC.  20S44 
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UNITED  STATES  SENATE 
COMMITTEE  ON  THE  JUDICIARY 

PART  III.  GENERAL 


1.  An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code  of 
Professional  Responsibility  calls  for  "every  lawyer,  re};ardlcss  of  professional  prominence 
or  professional  workload,  to  find  some  time  to  participate  in  serving  the  disadvantaged." 
Describe  what  you  have  done  to  fulfill  these  responsibilities,  listing  speciric  instances  and 
the  amount  of  time  devoted  to  each. 

From  1984,  when  it  started,  to  1990,  when  I  was  appointed  to  the  superior  court  bench,  I 
served  on  the  Board  of  Directors  of  an  organization  icnown  as  Alternative  Intervention  Resources 
and  later  as  Drug  Free  Systems  which  ran  the  TASC  (Treatment  Alternatives  to  Street  Crime)  of 
King  County.  TASC  played  an  important  part  in  the  drug  evaluation,  monitoring  and  testing  of 
individuals  on  probation  or  in  family  court  services  matters.  I  annually  volunteer  to  preside  over 
mock  trials,  moot  court  arguments  and  other  similar  events  at  the  University  of  Washington  Law 
School  and  I  have  also  volunteered  to  work  with  trial  advocacy  teams  at  the  law  school  as  they 
prepare  for  national  competitions  and  for  a  local  high  school  which  participates  in  the  state  mock 
trial  competition  sponsored  by  the  YMCA.  I  speak  to  many  community  groups  and  my  special 
joy  is  to  meet  with  elementary  school  students  to  educate  them  about  the  court  system.  1  also 
perform  volunteer  service  at  my  boys'  elementary  school  and  my  daughter's  middle  .school.  As 
the  volunteer  coordinator  of  the  United  Way  effort  in  the  King  County  Prosecutor's  Office,  I  led 
a  campaign  that  increased  our  office  contribution  by  43%  over  the  previous  year  and  won  us  a 
certificate  of  achievement  from  United  Way  of  King  County. 


2.  The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct  states 
that  it  is  inappropriate  for  a  judge  to  hold  membership  in  any  organir.ation  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you  currently  belong,  or  have  you 
belonged,  to  any  organization  which  discriminates-through  either  formal  membership 
requirements  or  the  practical  implementation  of  membership  policies?  If  so,  list  with  dates 
of  membership.  What  have  you  done  to  try  to  change  these  policies? 

No. 


3.  Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for 
nomination  to  the  federal  courts?  If  so,  did  it  recommend  your  nomination?  Please 
describe  your  experience  in  the  entire  judicial  selection  process,  from  beginning  to  end 
(including  the  circumstances  which  led  to  your  nomination  and  interviews  in  which  you 
participated). 
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A  judicial  selection  committee  to  fill  this  seat  was  created  and  members  were  selected  by 
Sen.  Patty  Murray  and  Sen.  Slade  Gorton.  The  committee  was  chaired  by  former  State  Supreme 
Court  Justice  Rosselle  Pekelis  and  included  prominent  members  of  the  bar  as  well  as 
non-lawyers  with  interest  in  the  justice  community.  1  was  interviewed  by  the  selection 
committee  as  were  all  applicants.  The  committee  forwarded  three  names  to  the  Senators, 
including  mine.  All  three  then  received  separate  person-to-person  interviews  with  both  Senators 
together.  Working  from  that  list,  the  Senators  agreed  to  reconmiend  me  for  nomination.  Since 
January  of  1998  I  have  undergone  the  required  scrutiny  of  the  Department  of  Justice,  the  FBI 
background  investigation  and  the  screening  by  the  ABA,  including  interviews  with  key 
Department  of  Justice  Office  of  Policy  Development  attorneys,  an  FBI  agent  and  the  Seattle 
representative  on  the  ABA's  Standing  Committee  on  Federal  Judiciary. 


4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee  discussed  with 
you  any  specific  case,  legal  issue  or  question  in  a  manner  that  could  reasonably  be 
interpreted  as  asking  how  you  would  rule  on  such  case,  issue  or  question?  If  so,  please 
explain  fully. 

No. 


5.  Please  discuss  your  views  on  the  following  criticism  involving  '^judicial  activism." 
The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within  society 

generally  has  become  the  target  of  both  popular  and  academic  criticism  that  alleges  that 

the  judicial  branch  has  usurped  many  of  the  prerogatives  of  other  branches  and  levels  of 

government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than 
grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a  vehicle  for  the 
imposition  of  far-reaching  orders  extending  to  broad  classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad,  affirmative  duties  upon  government 
and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional  requirements  such  as 
standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in  the  manner 
of  an  administrator  with  continuing  oversight  responsibilities. 

My  legal  career  has  included  more  than  the  usual  contact  with  all  three  branches  of 
government.  My  trial  and  appellate  practice  was  all  in  the  capacity  of  representing  the  executive 
branch  of  government  (the  prosecution)  and  the  people  of  the  state.  I  had  extensive  experience 
lobbying  the  legislature  and  executive  agencies  on  criminal  justice  issues  such  as  sentencing 
reform,  victim's  rights,  community  protection  against  sexual  predators  and  many  other  topics. 
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I  brought  to  my  role  as  a  trial  judge  a  healthy  respect  for  why  courts  should  defer  to  the 
legislature  on  the  wisdom  of  legislation.  Resort  to  constitutional  principals  should  be  the  last 
line  of  analysis.    If  an  issue  can  be  decided  without  constitutional  interpretation,  it  is  far  superior 
to  do  so.  However,  there  will  be  times  when  the  trial  court  makes  its  review  and  determination 
of  what  the  law  is  and  must  confront  the  constitutional  challenge  to  its  validity.  Under  those 
circumstances  a  judge  must  be  courageous  enough  to  decide  whether  it  violates  an  individual's 
constitutional  rights;  if  so,  the  law  cannot  stand.  I  have  always  believed  we  should  resist  any 
attempts  to  use  the  trial  court  to  run  a  business  or  a  prison,  or  to  decide  sweeping  policy  issues 
properly  left  to  the  discretion  of  legislatures  or  executive  agencies.  A  trial  judge  should  decide 
the  case  in  front  of  him  or  her  to  the  best  degree  possible  based  on  how  the  attorneys  develop  the 
facts  and  how  the  court  interprets  the  law.  When  judges  believe  they  are  blessed  with  a  special 
wisdom  to  determine  policy  or  implement  laws,  the  results  are  usually  as  flawed  as  the  logic  that 
leads  that  judge  to  assume  responsibilities  beyond  the  judiciary's  traditional  mission. 

These  are  the  principles  that  have  shaped  my  judicial  philosophy  as  a  state  trial-court 
judge  and,  accepting  that  there  are  unique  aspects  of  both  the  jurisdiction  and  responsibilities  of  a 
federal  trial-court  judge,  these  will  be  my  guideposts  if  I  am  fortunate  enough  to  become  a  U.S. 
District  Court  Judge. 


«.754  00.  Ifi 


474 


ANABEUiS  RODRIGUEZ 


;,Bgal  Residence: 
Xiri;al  Status ; 

Educacicn : 


December  24,  1950 
Puerto  Rico 
Married 

19G8  -  1972 

1982  -  1985 

1986 

1985  -  1986 

1986  -  1992 


San  Juan,  Puerto  Rico 


Francisco  de  Jesus -Schuck 
2  children 

University  of  Puerto  Rico 
B . A .  degree ,  magna  gum  laudg 

University  of  Puerto  Rico 

Law  School 

J . D .  degree ,  magna  cum  laude 

Puerto  Rico 

Law  Clerk  to  the  Hon.  Angel  Hermida 
Superior  Court  of  Puerto  Rico 

Puerto  Rico  Department  of  Justice 
Asst .  Solicitor  General,  1986-91 
Deputy  Solicitor  CaneraX,  1991 
Solicitor  General.  1991-92 

Martinet  Odell  6  Calabria 
Associate.  1993-1994 
Partner.  1994-1995 
Se.-.ior  Partner.  1995-present 


P.O.  Bex  99H 

Haco  Rey,  Puerto  RiCO   00919-0098 

U09  753-8914 

809  272-2907 


■-■■d   Sta:-*ai   District    Judge    for   the   D;.tftrict    of    ?uerto   Rico 
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UNITED  STATES  SENATE  QUESTIONNAIRE  FOR  JUDICIAL  NOMINEES 
I.  BIOGRAPHICAL  INFORMATION  (PUBLIC) 

Full  name  (include  any  fonner  names  used.) 

Lu2  Anabelle  Rodriguez,  Anabelle  Rodriguez  Rodriguez.    I  have  also  used  the  name 
Anabelle  R.  de  Jesus  and  Anabelle  R.  Vela. 


Address:  List  current  place  of  residence  and  office  address(es). 

Residence:  Calle  C#l 

Villa  Caparra 

Guaynabo,  Pueno  Rico  00966 

Office:  Martinez  Odell  &  Calabria 

P.O.  Box  998 
Hato  Rey.  Puerto  Rico  00919-0998 


3.         Date  and  place  of  birth. 

Bom  December  24,  1950,  in  San  Juan,  Puerto  Rico. 


Marital  Status:   (include  maiden  name  of  wife  or  husband's  name).     List  spouse's 
occupation,  en^^loyer's  name  and  business  address(es). 

Married  to  Francisco  de  Jesus-Scbuck,  attorney 
Goldman  Antonetti  &  C6rdova 
American  International  Plaza 
Hato  Rey,  Puerto  Rico  00919 


Education:     List  each  college  and  law  school  you  have  attended,  including  dates  of 
attendance,  degrees  received,  and  dates  degrees  were  granted. 

1982  -  1985 

University  of  Puerto  Rico  Law  School 

JD,  Magna  Cum  Laude  -  May  1985 
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1968  -  1972 

University  of  Puerto  Rico 

Bachelor  of  Arts,  Magna  Cum  Laude  -  May  1972 


Fmployment  Record:  List  (by  year)  ail  business  or  professional  corporations,  companies, 
firms,  or  other  enterprises,  partnerships,  institutions  and  organizations,  nonprofit  or 
otherwise,  including  firms,  with  which  you  were  connected  as  an  officer,  director, 
partner,  proprietor,  or  employee  since  graduation  from  college. 

April  1993  to  present    Martinez  Odell  &  Calabria 

Senior  Partner,  specializing  in  federal  and  local  courts  litigation,  co-chair  Litigation 

Division 

November  1991  -  December  1992 

Solicitor  General.  Commonwealth  of  Puerto  Rico 

March  1991  -  November  1991 

Deput)'  Solicitor  General.  Commonwealth  of  Puerto  Rico 

August  1986  -  March  1991 

Assistant  Solicitor  General.  Commonwealth  of  Puerto  Rico 

August  1985  -  July  1986 

Law  Clerk.  Judge  Angel  Hermida,  Superior  Court  of  Puerto  Rico,  San  Juan  Pan 

1983  -  1985 

Research  assistant  to  Constitutional  Law  Professor,  Luis  Mariano  Villaronga  at  the 
University  of  Puerto  Rico  Law  School 

Law  Clerk: 

Februar)  -  May  1985  McConnell  Valdes  Kelley  Sifre  Griggs  &  Ruiz-Suria 

July  -  September  1984  United  States  Anomey's  Office 

June  1983  -  June  1984  Fiddler,  Gonzilez  &  Rodriguez 

1979  -  1982 

Cooking  instructor  at  Peter  Kump  Cooking  School  in  New  York 

1972  - 1973 

Spanish  Teacher  at  the  Colegio  Puertorriquedo  de  Ninas  in  San  Juan,  Puerto  Rico 
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1971-1972 

Research  assistant  to  Dr.  Arturo  Morales  Carri6n,  in  a  project  to  commemorate  the 
centennial  of  the  abolition  of  slavery  in  Puerto  Rico,  at  the  University  of  Puerto  Rico, 
History  Department. 


Military  Service:    Have  you  had  any  military  service?   If  so.  give  particulars,  including 
the  dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  of  discharge  received. 

No. 


Honors  and  Awards:  List  any  scholarships,  fellowships,  honorary  degrees,  and  honorary 
society  memberships  that  you  believe  would  be  of  interest  to  the  Committee. 

Graduated  Magna  Cum  Laude  from  the  University  of  Puerto  Rico  Law  School  in  1985. 
In  1972,  I  received  my  Bachelors  in  Arts  degree.  Magna  Cum  Laude. 

Last  year,  I  received  the  "President's  Special  Award"  a  recognition  conferred  every  year 
by  the  President  of  the  Puerto  Rico  Bar  Association  to  a  member  of  the  bar. 

Bar  Assoc iatioas:  List  all  bar  associations,  legal  or  judicial-related  committees  or 
conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

Puerto  Rico  Bar  Association  1986  to  present. 

Committee  for  the  Study  of  the  Development  of  Puerto  Rico's  Constitutional  Law,  of  the 
Puerto  Rico  Bar  Association  1993-1994  (member);  1994-1996  (president). 

American  Bar  Association  1993  to  present 

Committee  for  the  Establishment  of  the  Rules  of  the  Puerto  Rico  Court  of  Appeals, 
Supreme  Court  of  Puerto  Rico  1991-1992  (member). 

Committee  on  Continuing  Legal  Education,  Supreme  Court  of  Puerto  Rico  (member), 
1995-1997. 


10.       Other  Memberships:     List  all  organizations  to  which  you  belong  that  are  active  in 
lobbying  before  public  bodies    Please  list  all  other  organizations  to  which  you  belong. 

Lobbying:    I  do  not  belong  to  any  organization  that  is  active  in  lobbying  before  public 
bodies,  other  than  the  Puerto  Rico  Bar  Association  and  the  American  Bar  Association. 
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I  belong  to  the  following  clubs: 

Palmas  del  Mar  Golf  &  Tennis  Club 
Caparra  Country  Club 
Bankers  Club 

I  have  included  two  a^ies  of  each  the  by-laws  of  these  clubs  in  the  attachments. 


11.  C.cnm  Admission  List  all  courts  in  which  you  have  been  admitted  to  practice,  with  dates 
of  admission  aixl  lapses  if  any  such  memberships  lapsed.  Please  explain  the  reason  for 
any  lapse  of  membership.  Give  the  same  information  for  administrative  bodies  which 
require  special  admission  to  practice. 

Courts  of  the  Conunonwealth  of  Puerto  Rico  admitted  in  1986. 

United  States  Court  of  Appeals  for  the  First  Circuit  admitted  in  1987. 

United  Sutes  Supreme  Court  admitted  in  1990. 

United  States  District  Court  for  the  District  of  Pueno  Rico  admitted  in  1993. 


12.  Published  Writings:  List  the  titles,  publishers,  and  dates  of  books,  articles,  reports,  or 
other  published  material  you  have  written  or  edited.  Please  supply  one  copy  of  all 
published  material  not  readily  available  to  the  Committee  Also,  please  supply  a  copy  of 
all  speeches  by  you  on  issues  involving  constiwtional  law  or  legal  policy.  If  there  were 
press  reports  about  the  speech,  and  they  are  readily  available  to  you,  please  supply  them. 

I/>sI)sosdelaPla7;i   49  Rev.  Jur.  U.P.R.  235  (1984). 

Ahoeando  ante  el  Tribunal  Supremo:     Los  Deberes  y  Ohligaciones  de  la  Qficina  del 
Procurador  General.  62  Rev.  Jur.  U.P.R.  87  (1993) 

See  attached. 


13.       Health:    What  is  the  present  state  of  your  health?    List  the  dale  of  your  last  physical 
examination. 

Good.  Suminer-19%. 


14.       Judicial  Office:    State  (chronoIocic3ll\)  any  judicial  offices  you  have  held,  whether  such 
position  v^as  elected  or  appomted,  and  a  description  of  the  jurisdiction  of  each  such  coun. 

None. 
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15.  Citations:  If  you  are  or  have  been  a  judge,  provide;  (1)  citations  for  the  ten  most 
significant  opinions  you  have  written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or  where  your  judgment  was 
affinned  with  significant  criticism  of  your  substantive  or  procedural  rulings;  and  (3) 
citations  for  significant  opinions  on  federal  or  state  constitutional  issues,  together  with  the 
citation  to  appellate  court  rulings  on  such  opinions.  If  any  of  the  opinions  listed  were  not 
officially  reported,  please  provide  copies  of  the  opinions. 

N/A. 


16.  Public  Office:  State  (chronologically)  any  pubUc  offices  you  have  held,  other  than 
judicial  offices,  iiKluding  the  terms  of  service  and  whether  such  positions  were  elected  or 
appointed.  State  (chronologically)  any  unsuccessful  candidacies  for  elective  public  office. 

Solicitor  General  of  Puerto  Rico,  November  1991  to  December  1992.   I  was  appointed  to 
that  position  by  the  then  governor  of  the  Commonwealth  of  Puerto  Rico. 

Prior  to  that,  in  March  1991  I  had  been  appointed  Deputy  Solicitor  General  of  Puerto 
Rico  by  the  Attorney  General. 

I  have  never  been  a  candidate  for  elective  public  office. 


17.        Legal  Career: 

a.         Describe  chronologically  your  law  practice  and  experience  after  graduation  from 
law  school  iiKluding: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if  so,  the  name  of  the  judge, 
the  court,  and  the  dates  of  the  period  you  were  a  clerk; 

2.  whether  you  practiced  alone,  and  if  so,  the  addresses  and  dates; 

3.  the  dates,  names  and  addresses  of  law  firms  or  offices,  companies  or 
governmental  agencies  with  which  you  have  been  connected,  and  the 
nature  of  your  connection  with  each; 

Upon  graduation  from  law  school,  I  clerked  for  Superior  Court 
Judge  Angel  Hermida,  Superior  Coun,  San  Juan  Part,  from  September 
1985  10  July  19b6. 


480 


I  have  never  been  a  solo  practitioner,  having  worked  either  in 
government  or  in  my  current  law  firm. 

From  August  1986  to  March  1991  I  worked  as  Assistant  Solicitor 
General  in  the  Department  of  Justice  of  Puerto  Rico.  In  March  of  1991 , 1 
was  named  Deputy  Solicitor  General  of  Puerto  Rico  by  the  Anomey 
General  aixl  I  remained  in  that  position  until  November  of  that  same  year 
when  I  was  appointed  Solicitor  General  of  Puerto  Rico  by  the  governor  of 
the  Commonwealth  of  Puerto  Rico  In  December  1992  I  resigned  from 
my  position  to  accord  the  incoming  administration  (January  1993)  an 
opportunity  to  appoint  a  new  SoUcitor  General.  The  address  of  the  Office 
of  the  Solicitor  General  is:  P.O.  Box  192,  San  Juan,  Puerto  Rico  00902. 

In  April  1993,  I  joined  the  law  firm  of  Martinez  Odell  &  Calabria 
and  became  a  Partner  in  May  1994,  and  a  Senior  Partner  in  May  1995.  I 
am  currently  co-chair  of  the  litigation  department.  The  address  of  my  law 
firm  is:  Banco  Popular  Center,  16th  Floor,  Hato  Rey,  Puerto  Rico  00918. 


What  has  been  the  general  character  of  your  law  practice,  dividing  it  into 
periods  with  dates  if  its  character  has  changed  over  the  years? 

Describe  your  typical  former  clients,  and  mention  the  areas,  if  any,  in 
which  you  have  specialized. 

During  the  first  year  of  my  law  practice  and  as  a  law  clerk  to 
Judge  Hermida,  the  work  I  performed  was  the  typical  work  of  a  law  clerk 
which  iiKluded  conducting  legal  research  and  drafting  opinions  for  the 
judge  on  a  myriad  of  issues  that  came  before  the  court.  At  that  time. 
Judge  Hermida 's  courtroom  dealt  almost  exclusively  with  appeals  from 
administrative  agencies  of  the  Commonwealth  of  Puerto  Rico.  Therefore, 
those  cases  dealt  mainly  with  issues  related  to  administrative  law.  In 
addition,  the  judge  also  reviewed  appeals  from  lower  state  courts  thus,  the 
court  sat  as  an  appellate  court  reviewing  lower  court  decisions. 

During  my  first  years  at  the  Office  of  the  Solicitor  General,  the 
bulk  of  the  work  performed  dealt  with  writing  briefs  to  the  Supreme  Court 
of  Puerto  Rico  and  to  the  United  States  Court  of  Appeals  for  the  First 
Circuit  on  behalf  of  the  Commonwealth  of  Puerto  Rico,  its  agencies  and 
fiinctionaries.  IXiring  this  time  I  had  the  opportunity  to  argue  numerous 
cases  before  the  United  States  Circuit  Coun  of  Apf)eals  for  the  First 
Cu-cuit. 
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Aftcr  bcmg  appointed  Deputy  Solicitor  General,  I  assumed 
supervisory  rcspoasibilities  in  the  Office,  in  addition  to  my  continued 
practice  of  filing  briefs  and  arguing  cases  before  the  appellate  courts  At 
the  time,  the  Office  had  seventeen  (17)  attoriK-ys. 

Upon  becoming  Solicitor  General.  I  not  only  supervised  the 
personnel  of  the  Office  of  the  Solicitor  General,  but  also  c(K)rdinatcd  and 
supervised  the  strategy  and  litigation  of  the  Federal  Litigation  Division  of 
the  DcpartiTient  of  Justice,  comprised  of  thirteen  attorneys.  This  division 
handles  all  the  litigation  for  the  Commonwealth  of  Puerto  Rico  before  the 
United  States  District  Court  for  the  District  of  Puerto  Rico  As  Solicitor 
General,  I  also  coordinated  and  supervised  strategy  aixl  litigation  of  the 
Environmental  Division  of  the  Department  before  state  and  federal  courts 
and  state  and  federal  environmental  agencies  During  this  time  I  was 
personally  involved  in  all  phases  of  the  litigation  process  of  lliosc  cases 
that  I  determined  were  the  most  important  in  the  Commonwealth  of  F\ierto 
Rico  I  was  therefore  involved  in  the  drafting  of  aaswers  to  complaints 
and  interrogatories,  reviewing.  aixJ  at  times  drafting,  dispositive  motions. 
I  would  personally  interview  and  prepared  the  parties  we  represented  and 
our  witnesses  before  any  court  appcararKc  I  also  chaired  the  Strategy 
Committee  of  the  Department  of  Justice  which  oversaw  the  strategy  of  all 
important  cases,  civil  and  criminal,  which  were  pending  before  tlic  courts 
of  first  instance  in  Puerto  Rico. 

During  my  tenure  as  Solicitor  General,  I  also  coordinated  the 
litigation  of  cases  that  had  been  referred  to  outside  couasel  and  drafted 
important  opinions  for  the  Attorney  General  on  an  acLhac  basis 

Upon  leaving  government  service  in  December  1992,  I  entered 
private  practice  at  the  law  firm  of  Martinez  Odell  &  Calabria  in  April 
1993  At  the  law  firm,  I  have  worked  in  our  litigation  department  and  the 
corporate  department.  Currently,  I  am  co-chair  of  the  litigation 
department. 

During  these  years  I  have  appeared  before  state  and  federal  courts, 
as  well  as  state  administrative  agencies.    As  part  of  my  respoasibilities  I 
have  lobbied  the  Legislature  on  behalf  of  some  of  our  corporate  clients. 
Currently,  my  clientele  includes  corporate  clients  and  several  agencies  of 
the  Commonwealth  of  Puerto  Rico 

Because  of  the  many  years  I  spent  in  public  service  defending  the 
govcmniciii  of  Puerto  Ricc'  and  its  functioaincs.  most  of  my  experience  in 
the  law  had  been,  prior  to  entering  private  practice,  in  the  area  of  public 
law.      ConsequenUy,   I   have  dealt   most   often   with   issues   related   to 
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constitutional  law,  administrative  law,  civil  rights  and  criminal  law.  Since 
entering  private  practice,  I  have  been  involved  in  areas  related  to 
commercial  law,  reflecting  the  new  nature  of  my  clientele.  The  corporate 
clients  that  I  handle  are  either  new  companies  that  intend  to  establish 
themselves  here  in  Puerto  Rico,  for  whom  we  do  all  the  work  related 
thereto  or  established  businesses  for  whom  we  do  general  corporate  work 
as  well  as  commercial  Uugation.  Additionally,  our  law  firm  represents  a 
number  of  government  agencies  for  whom  I  have  done  work  mostly  in  the 
area  of  litigation. 


Did  you  appear  in  court  frequentiy,  occasionally,  or  not  at  all?  If  the 
frequency  of  your  appearances  in  court  varied,  describe  each  such 
variance,  giving  dates. 

Occasionally. 


What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 
Thirty-five  percent  (35%) 

(b)  state  courts  of  record; 
Sixty-five  percent  (65%). 

(c)  other  courts. 
Not  ^jplicable. 

What  percentage  of  your  litigation  was: 

(a)  civil; 

Sixty-five  percent  (65%). 

(b)  criminal. 

Thirty -five  percent  (35%).  The  criminal  work  I  performed 
was  exclusively  during  my  tenure  at  the  Office  of  the  Solicitor 
General. 


433 


Since   leaving   government,   I   have   not  dealt   with  any 
criminal  case. 


State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict  or 
judgment  (rather  than  settled),  indicating  whether  you  were  sole  counsel, 
chief  counsel,  or  associate  counsel. 

I  have  tried  one  case  to  judgment  in  which  I  was  sole  counsel.  In 
addition,  due  to  the  nature  of  my  practice  while  in  government  service,  I 
personally  haixlled  over  thirty  (30)  appeals  before  die  United  States  Circuit 
Court  for  the  First  Circuit  and  over  one  hundred  (1(X))  cases  before  the 
Supreme  Court  of  the  CommcMiwealth  of  Puerto  Rico.  In  all  of  these  cases 
I  acted  as  chief  counsel  on  behalf  of  the  Commonwealth  of  Puerto  Rico, 
its  officers,  fiinctionaries  or  its  municipalities  and  its  officers.  Since 
entering  private  practice,  I  have  participated  in  numerous  cases,  either  as 
sole  counsel  or  associate  counsel,  some  of  them  were  settled  out  of  court 
and  most  are  currently  pending  trial. 


What  percentage  of  these  trials  was: 

(a)  jury; 

(b)  iKjn-jury. 

The  case  tried  to  judgment  was  a  non-jury  trial.  Of  the  cases  currently 
pending  trial,  some  will  be  tried  before  a  jury,  specifically  those  before  the 
United  States  District  Court.  The  others  have  been  filed  before  the  courts 
of  the  Commonwealth  of  Puerto  Rico  and  under  Puerto  Rico  law  there  is 
no  right  to  jury  trial  in  civil  cases. 


18.  Litigation:  Describe  die  ten  most  significam  litigated  matters  which  you  personally 
handled.  Give  the  citations,  if  the  cases  were  reported,  and  the  docket  number  and  date  if 
unreported  Give  a  capsule  summary  of  the  substance  of  each  case.  Identify  the  party  or 
parties  whom  you  represented;  describe  in  detail  the  nature  of  your  f>articipation  in  the 
litigation  and  the  final  disposition  of  the  case.  Also  state  as  to  each  case: 

(a)  the  date  of  represenution; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before  w  horn  the  case 
was  litigated;  and 
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(c)       The  individual  name,  addresses,  and  telephone  number  of  co-counsel  and  of 
principal  counsel  for  each  of  the  other  parties. 


The  ten  most  significant  matters  litigated  by  myself  are  the  following: 


Hem^nrif7    et  al  v    Hw^ndp.7  Tolrtn  et  al     92     J.T.S.      16.  Opinion  of  the 

Supreme  Court  of  Puerto  Rico,  January  31 ,  1992. 

In  this  case,  the  minority  leader  in  the  House  of  Representatives  filed  an 
injimction  against,  among  others,  the  Governor  of  Puerto  Rico  seeking  to  enjoin 
the  enforcement  of  the  budget  of  Puerto  Rico,  alleging  that  the  budget  appTO\td 
by  the  Legislature  and  signed  by  the  Governor  was  imcoiistimtional  as  violative  of 
Puerto  Rico's  constitutional  provision  requiring  a  balanced  budget.  The  Superior 
Court  held  that  the  budget  was  not  balanced  and  struck  it  down. 

On  appeal  before  the  Supreme  Court,  I  argued  on  behalf  of  the 
Commonwealth  of  Puerto  Rico  and  its  Governor  that;  one,  plaintiffs,  members  of 
the  Puerto  Rico  Legislature,  lacked  standing  to  initiate  the  suit,  and  two,  that  the 
budget  was  indeed  balanced. 

The  Supreme  Court  reversed  the  Superior  Court  judgment  and  held,  for 
the  first  time,  that  a  legislator  lacks  standing  when  seeking  to  vindicate  his 
constituents'  rights  under  the  guise  of  protecting  the  public  interest. 

Attorneys  for  plaintiffs  were;  Manuel  D.  Herrero,  623  Ponce  de  Le6n 
Avenue,  Hato  Rey,  Pueno  Rico  00918,  (787)  751-2045  and  Carlos  Santiago 
Tavarez,  Cond.  Windsor  Tower,  Suite  1215,  410  De  Diego  Avenue,  San  Juan, 
Puerto  Rico  00923,  telephone  number  (787)  781-6810.  Attorney  for  amicus 
curiae  was  Jos6  Trias  Monge,  Banco  Popular  Center.  209  Munoz  Rivera  Avenue, 
Hato  Rey,  Puerto  Rico  00919,  telephone  number  (787)  753-7777. 


2.  Manuel  Acevedo  Cnrdero  v.  Rafael  Santiago  958  F.2d  20  (1st  Cir.  1992). 

This  was  an  action  brought  in  federal  court  by  former  employees  of  the 
Municipality  of  Ponce  who  claimed  that  their  First  Amendment  right  of  free 
association  was  violated  by  the  city's  ordinance  eliminating  their  civil  service 
positions.  Plaintiffs  sued  the  mayor  and  the  members  of  the  Municipal  Assembly. 

Defendants  filed  a  summary  judgment  motion  in  the  United  States  District  Court 
for  the  Disuici  of  Puerto  Rico  claiming  absolute  immunity  for  legislative  acti\ity. 

The  District  Court  denied  the  motion  and  an  interlocutory  appeal  by  the  members 
of  the  Municipal  Assembly,  whom  I  represented,  was  filed. 
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Tbe  issue  on  appeal  was  two  fold;  one,  whether  absolute  immunity  should 
be  accorded  to  municipal  legislators  for  actions  uixlertaken  in  their  legislative 
capacities  and  two,  what  type  of  actions  can  be  considered  legislative  in  nature. 

The  Court  of  App>eals  held  that  members  of  a  municipal  assembly  when 
acting  in  a  capacity  comparable  to  members  of  a  state  legislature,  were  entitled  to 
legislative  immunity  from  federal  damage  liability.  The  court  held  also  that  there 
were  genuine  issues  of  material  fact  that  prechided  the  court  from  conchiding  that 
the  enactment  of  the  city  ordinance  was  a  legislative  act  thus  the  court  remanded 
the  case  for  further  proceedings  consistent  with  its  opinion. 

The  panel  that  heard  the  case  included  Judges  Tomiella,  Bownes  and 
Skinner. 

The  other  attorneys  in  this  case  were:  Juan  Rafael  GonziJez  Muiioz,  Esq., 
for  co-defendant,  the  Mayor  of  Ponce,  1690  O'Neill  Avenue,  Hato  Rey,  Puerto 
Rico  00918,  telephone  number  (787)  767-7862;  and  Francisco  Gonzalez.  First 
Federal  Building,  Suite  818,  Stop  23,  Ponce  de  Le6n  Avenue,  Sanmrce,  Puerto 
Rico  00909,  telephone  number  (787)  723-3222  with  Frederick  Kuykendall  ni  and 
Jay  Smith  of  Cooper,  Mitch  Crawford  Kuykendall  &  Whatley,  1100  FinaiK:ial 
Center,  505  20th  Street  North.  Birmingham,  Alabama  35203-2605,  attorneys  for 
plaintiffs,  telephone  number  (205)  328-9576. 


Casa  Marie  Inc..  et  al.  v.  Superior  Court  of  Puerto  Rico,  et  al.  988  F.2d  252  (1st 
Cir.  1993). 

In  this  case  the  owners  of  a  live-in  elder  care  facility  aixl  some  of  its 
residents  sued,  among  others,  the  Superior  Court,  Arecibo  Part  of  the 
Commonwealth  of  Puerto  Rico  and  one  of  its  judges,  seeking  to  enjoin 
enforcement,  through  civil  contempt,  of  a  final  judgment  of  that  court  mandating 
immediate  closure  of  that  facility.  The  United  States  District  Court  granted 
plaintiffs  the  permanent  injunction  sought. 

On  appeal,  the  Superior  Court  of  Puerto  Rico,  which  I  represented,  argued 
that  the  Anti-Injunction  Act  and  the  Yoimger  abstention  doctrine  barred  the 
injunctive  relief  granted.  The  First  Circuit  Court  reversed  the  decision, 
recognizing  the  unquestioned  in^rtance  of  the  Commonwealth's  interest  in 
enforcing  the  judgment  of  its  courts  through  civil  contempt  proceeding. 

The  panel  ihat  heard  the  case  included  Judges  Breyer,  Cyr  and  Feinberg. 
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Anorneys  for  plaintiffs  were:  William  Ramirez  Hernandez  and  Nora 
Vargas,  First  Federal  Building,  Suite  1004,  1056  Munoz  Rivera  A\en^e  San 
Juan,  Puerto  Rico  telephone  niunber  (787)  751-7485;  attorney  for  co-defendants 
was  Ram6n  Walker  Merino,  361  San  Francisco  Street,  San  Juan,  Puerto  Rico 
00901,  telephone  number  (787)  724-5141. 


4.         Schneider  v  Colegio  de  Abogados.  917  F.2d  620  (1st  Cir.  1990). 

This  case  relates  to  the  litigation  concerning  the  constitutionality  of  Puerto 
Rico's  system  of  mandatory  bar  membership.  The  United  States  District  Court 
for  the  District  of  Puerto  Rico  held  that  compelled  membership  in  the  bar 
association,  known  as  the  Colegio  de  Abogados  de  Puerto  Rico,  was 
unconstimtional  in  its  present  form.  The  District  Court  also  invalidated  statutes 
which  required  lawyers  to  aflix  notarial  and  forensic  stamps,  sold  by  the 
Commonwealth  Internal  Revenue  offices,  to  many  official  documents  before  filing 
them  in  court. 

I  filed  a  brief  on  appeal  before  the  United  States  Circuit  Court  of  the  First 
Circuit,  on  behalf  of  the  Secretaries  of  the  Treasury  and  of  Justice.  The  Coun  of 
Appeals  held  that  the  system,  as  it  stood,  was  constitutionally  deficient,  but 
modified  the  judgment  to  delay  the  injunction  that  had  been  issued  prohibiung 
mandatory  dues,  so  that  the  Colegio  could  remain  integrated  while  the 
constitutional  defects  of  the  system  were  corrected.  The  Court  of  Appeals  also 
limited  the  coun's  holding  regarding  the  stamp  statutes. 

The  panel  that  heard  the  case  included  Judges  Coffin,  Campbell  and 
Pieras. 

The  attorneys  in  this  case  were:  for  plaintiff  -  Robert  E.  Schneider,  1 
Washington  Street,  Condado,  Santurce,  Puerto  Rico,  telephone  number  (787) 
722-3670  and  for  co-defendant-appellant,  the  Colegio  de  Abogados,  Harry 
Anduze  Montano,  808  Ponce  de  Le6n  Avenue,  Santurce,  Puerto  Rico,  telephone 
number  (787)  721-3358. 


Gilberto  Rodriguez  Rodriguez  v.  Estado  Libre  Asociado.  92  J.T.S.  63,  Opinion 
of  Supreme  Coun  of  Puerto  Rico,  June  4,  1992. 

This  case  called  into  question  the  constitutionality  of  a  Puerto  Rico  statute 
that  mandated  that  minors  (fourteen  [14]  years  or  older),  accused  of  murder  be 
tried  as  adults. 

The  case  reached  the  Supreme  Coun  which  upheld  the  statute's 
constitutionality.    In  this  case  I  appeared  before  the  Supreme  Coun  on  behalf  of 
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the  Commonwealth  of  Puerto  Rico.  Attorney  for  plaintifT-appeUant  was  Harr)'  N. 
Padilla,  Esq.,  P.O.  Box  2131,  Mayaguez,  Puerto  Rico  00681-2131,  telephone 
numbers  (787)  834^140  and  892-2538. 


Sue.  Cabassa  Voustad  et  al  v.  Rivera.  Estado  Libre  Asociado  ODtervenor).  92 
J.T.S.  83,  Opinion  of  the  Supreme  Court,  June  24,  1992. 

This  case  called  into  question  the  constitutionality  of  Puerto  Rico's  rent 
control  law.  The  court  below  held  that,  inasmuch  as  the  rent  control  law  limited 
the  use  to  which  plaintiffs  property  could  be  destined,  that  impairment  was  a 
taking  for  which  just  compensation  was  due.  Accordingly  the  statute  violated 
Constitution  of  the  Commonwealth  of  Puerto  Rico. 

On  appeal,  I  argued  on  behalf  of  the  Commonwealth  of  Puerto  Rico, 
which  had  intervened  in  the  court  below  to  defend  the  Act's  constitutionality,  that 
the  Puerto  Rico  Rent  Control  Act  was  constitutional  for  it  did  iK)t  deprive  plaintiff 
of  "all  use"  of  its  property,  therefore  no  taking  had  occurred. 

The  Supreme  Court  summarily  reversed  the  court's  determination  that  the 
Act  was  uiKonstitutional. 

Attorney  for  plaintiff  was  Luis  E.  Perez  Lebr6n,  P.O.  Box  1466, 
Mayaguez.  Puerto  Rico  00681-1466,  telephone  number  (787)  833-6169  and 
attorney  for  defendant  was  Wilfredo  Perez  Candelaria,  Calle  Post  159  Sur 
Esquina  Roosevelt,  Mayaguez,  Puerto  Rico  00680,  telephone  number  (787)  832- 
4410. 


7.         Minerva  de  Paz  T.islc  v  Awilda  Aponte  Roqu^.  124  D.P.R.  472  (1989). 

In  this  case,  plaintiff  sued  the  Puerto  Rico  Department  of  Education  and 
the  Commonwealth  of  Puerto  Rico  thereby  questioning  the  constitutionality  of  a 
Puerto  Rico  statute  which  established  that  one  of  the  requirements  necessary  to 
obtain  a  teaching  certificate  to  work  in  the  public  school  system  was  that  the 
applicant  be  a  United  States  citizen. 

The  Superior  Court  held  diat  the  requirement  was  unconstitutional,  and  on 
appeal,  the  Supreme  Court  in  a  strongly  divided  opinion,  affirmed  the  court 
below.  I  represented  the  Department  of  Education  and  the  Commonwealth  of 
Puerto  Rico,  appellants  in  the  case. 

Attorney  for  plaintiff  was  Luis  H.  Sanchez  Caso,  P.O.  Box  363712,  San 
Juan,  Puerto  Rico  00936-3712,  telephone  numbers  (787)  792-4957  and  481-4138. 
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Vi'ctor  Ramos  Acevedo  v.  Tribunal  Superior.  93  J.T.S.  %,  Opinion  of  the 
Supreme  Court,  June  14,  1993. 

In  this  case,  I  filed  before  the  Supreme  Court  of  Puerto  Rico,  on  behalf  of 
the  Commonwealth  of  Puerto  Rico,  an  amicm  curiae  brief  in  a  case  that  dealt  with 
the  legal  obligation  of  attorneys  of  the  Commonwealth  to  render  pro  bono  legal 
services  to  indigent  defendants  in  criminal  cases. 

In  the  brief  filed,  we  argued  that  attorneys  in  Puerto  Rico  have  an 
obligation  imder  Canon  1  of  the  Cannons  of  Ethics  to  assume  the  legal 
representation  on  indigent  defendants,  especially  in  criminal  cases.  The  Supreme 
Court  sustained  the  position  advocated  in  our  appellate  brief.  Attorney  for 
plaintiff  was  Luis  Abreu  Elias,  70  Mayaguez  Street,  Office  2-B,  Hato  Rey,  Puerto 
Rico  00918,  telephone  number  (787)  751-4941. 


People  of  Puerto  Rico  on  behalf  of  the  minor  RCT.    123  D.P.R.  443  (1989). 

This  case  dealt  with  an  issue  of  first  impression  before  the  Supreme  Court 
of  Puerto  Rico  to  wit:  whether  the  1986  Minors  Law  of  Puerto  Rico  recognized 
the  right  of  minors  to  a  speedy  trial.  We  argued  before  the  Supreme  Court  on 
behalf  of  the  Commonwealth  of  Puerto  Rico  that  it  did,  and  the  Supreme  Coun  so 
held. 

Anomey  for  the  minor  in  that  case  was  Francisco  Rosario  Perez,  Urb. 
Altamira  A-22,  8th  Street,  Fajardo,  Puerto  Rico  00738-3616,  telephone  numbers 
(787)  863-1008,  863-2168. 


10.        People  of  Puerto  Rico  on  behalf  nf  the  minor  RHM   90  ITS.  73,  Opinion  of  the 
Supreme  Court,  May  14,  1990. 

In  this  case,  a  minor  with  no  previous  record  was  accused  as  an  adult  for 
murdering  a  college  student.  The  accused  challenged  the  constitutionality  of  the 
then  recently  enacted  Minors  Law  that  allowed  the  district  attorney  to  waive  the 
jurisdiction  of  the  juvenile  court  to  allow  the  youth  to  be  tried  as  an  adult. 

The  case  reached  the  Supreme  Court  aixJ  the  court,  for  the  first  time,  had 
to  determine  under  what  circumstances  was  a  waiver  of  juvenile  court  jurisdiction 
prof)er.  The  court  adopted,  substantially,  the  position  which  we  proposed. 
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Attorneys  for  the  minor  were:  Jaime  Rivera  Suarez.  Raquel  del  Valle, 
Juan  F.  Correa  Luna,  Mayda  Abreu  Sarkis,  Carmen  Rivera  Saldafia,  Servicios 
Legales  de  Puerto  Rico  (Legal  Aid  Society'  of  Puerto  Rico),  P.O.  Box  206, 
Carolina,  Puerto  Rico  00986,  telephone  number  (787)  752-2960. 


19  Legal  Activities:  Describe  the  most  significant  legal  activities  you  have  pursued, 
including  significant  litigation  which  did  ix)t  progress  to  trial  or  legal  matters  that  did  not 
involve  litigation.  Describe  the  nature  of  your  participation  in  this  question,  please  omit 
any  information  protected  by  the  attorney-client  privilege  (unless  the  privilege  has  been 
waived). 

TTie  most  significant  legal  activity  of  my  career  was  undoubtedly  my  tenure  as 
Solicitor  General  of  Puerto  Rico.  This  position  offered  me  the  unique  opportunity  of 
becoming  an  active  participant  in  formulating  and  implementing  public  pwlicy  in 
significant  areas  of  the  law. 

In  this  regard,  two  areas  of  the  law  come  to  mind,  criminal  law  and  criminal 
procedure.  Through  the  writ  of  certiorari,  we  were  able  to  bring  before  the  Supreme 
Court  of  Puerto  Rico  important  issues  of  fu"st  impression,  such  as:  stop  and  frisk  and 
good  faith  exception  to  the  exclusionary  rule.  We  thus  became  an  active  participant  in 
shaping  the  contours  of  our  criminal  law  and  criminal  procedure. 

Additionally,  the  Office  of  the  Solicitor  General  is  the  investigative  arm  of  the 
Supreme  Court  in  matters  dealing  with  the  professional  conduct  of  attorneys.  To  a 
certain  degree,  the  Office  has  been  delegated  part  of  the  inherent  power  of  the  Supreme 
Court  to  supervise  and  regulate  the  legal  profession.  The  Office  not  only  investigates 
complaints  filed  against  anomeys,  but  also  files  charges  before  the  Supreme  Court  and 
prosecutes  them  when  the  Court  concludes  that  probable  cause  exists  to  coiKlude  that  an 
attorney  has  breached  one  of  his  duties  imder  the  Canons  of  Legal  Ethics.  This  was  one 
of  the  most  delicate  fimctions  with  which  I  dealt  at  the  Office,  and  its  adequate  and 
proper  discharge  required  a  delicate  balance  berween  the  rights  of  the  parties  involved 
and  those  of  the  legal  profession  as  a  whole. 

I  am  cmrently  a  member  of  the  Committee  on  Continuing  Legal  Education  of  the 
Supreme  Court.  I  was  appointed  to  that  Committee  by  the  Supreme  Court.  The  purpose 
of  the  Committee  is  to  study  the  desirability  and  necessity  of  establishing  a  continuing 
legal  education  program  for  the  bar  in  Puerto  Rico.  Among  the  issues  we  discussed  were 
the  following:  one,  whether  the  program  to  be  established  should  be  mandatory  or 
voluntary;  two,  what  institution  should  have  supervisory  responsibility  for  the 
implementation  of  the  program;  three,  which  institutions  should  offer  the  accredited 
courses;  four,  how  should  these  institutions  be  accredited  themselves.  The  Committee 
held  public  hearings  on  this  issue  and  it  is  now  in  the  process  of  preparing  its  final  report 
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containing  its  recommendations  to  be  submitted  to  the  Supreme  Coun  for  evaluation  and 
approval.  A  copy  of  the  final  repon  is  attached. 

I  also  presided  the  Committee  for  the  Study  and  Development  of  Puerto  Rico's 
Constitutional  Law  of  the  Puerto  Rico  Bar  Association.  This  Committee  has  the  task  of 
reviewing  proposed  legislation  to  evaluate  the  same  and  determine  whether  the  proposed 
legislation  has  any  constitutional  infirmity  We  render  a  report  to  the  President  of  the 
Bar  Association  on  those  pieces  of  legislation  that  have  been  referred  to  us,  and  then  the 
President  of  the  Bar  participates  in  public  bearings  in  the  Puerto  Rico  Legislature  to 
express  the  Bar's  position. 
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n.  FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PVBUC) 


List  sources,  amounts  aod  dates  of  all  anticipated  receipts  from  deferred  income 
arrangements,  stock,  options,  unconvicted  contracts  and  other  future  beikefits  which  you 
expect  to  derive  from  previous  business  relationships,  professional  services,  firm 
memberships,  former  employers,  clients,  or  customers.  Please  describe  the  arrangements 
you  have  made  to  be  compensated  in  the  fiiture  for  any  financial  or  business  interest. 

Should  I  leave  my  present  employment,  the  Firm  Martinez  Odell  &  Calabria  will 
liquidate  my  participation  as  partner. 

As  described  in  the  Financial  Statement,  Schedule  B,  attached  hereto,  I  have 
Investment  Retirement  Accounts.  See  attached. 


Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the  procedure 
you  will  follow  in  determining  these  areas  of  concern.  Identify  the  categories  of  litigation 
and  financial  arrangements  that  are  likely  to  present  potential  conflicts-of-interest  during 
your  initial  service  in  the  position  to  which  you  have  been  nominated. 

I  do  not  foresee  any  potential  conflict  of  interest.  In  the  eventuality  that  one  would  arise, 
I  would  immediately  excuse  myself  from  participating  in  the  case  in  accordance  with  the 
provisions  of  the  Code  of  Conduct  for  Judges  and  Judicial  Employees. 


Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside  employment,  with 
or  without  compensation,  during  your  service  in  the  position  to  which  you  have  been 
iK)minated?  If  so,  explain. 

No. 


List  sources  and  amoimts  of  all  income  received  during  the  caleixlar  year  preceding  your 
nomination  and  for  the  current  calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  hoiuraria,  and  other  items  exceeding  $500  or 
more  (If  you  prefer  to  do  so,  copies  of  the  financial  disclosure  report,  required  by  the 
Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 

See  attached. 
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Please  complete  the  attached  financial  net  worth  statement  in  detail  (Add  schedules  as 
called  for). 

See  attached. 


Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so,  please 
identify  the  particulars  of  the  campaign,  including  the  candidate,  dates  of  the  campaign, 
your  title  and  responsibilities. 

No. 

in.  GENERAL  (PUBLIC) 


An  ethical  consideration  imder  Canon  2  of  the  American  Bar  Association's  Code  of 
Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional  prominence 
or  professional  workload,  to  fmd  some  time  to  participate  in  serving  the  disadvantaged." 
Describe  what  you  have  done  to  fulfill  these  responsibilities,  listing  specific  instances  and 
the  amount  of  time  devoted  to  each. 

In  the  past,  I  have  given  legal  counsel  to  a  charitable  foundation,  through  its  past 
president,  that  provides  shelter  and  food  for  the  homeless.  The  foundation's  name  is  La 
Fondita  de  Jesus.   The  legal  advice  was  given  on  an  asLllQC  basis. 

In  addition,  I  have  also  given  seminars  to  high  school  students  during  career  week. 
Through  my  law  firm,  I  panicipate  in  a  program  the  law  firm  established  to  collect 
Christmas  presents  for  orphan  children. 

Moreover,  I  am  active  in  our  Bar  Association,  and  was  the  immediate  past  president  of 
the  Comminee  for  the  Study  and  Development  of  Puerto  Rico's  Constimtional  Law. 
which  last  year  was  awarded  the  Committee  of  the  Year  award  by  the  Bar  Association. 

I  was  also  appointed  by  the  Supreme  Court  of  Puerto  Rico  to  be  a  member  of  the 
Committee  on  Continuing  Legal  Education  and  the  Committee  which  established  the 
Rules  of  the  Puerto  Rico  Court  of  Appeals. 


Do  you  currently  belong,  or  have  you  belonged,  to  any  organization  which  discriminates 
on  the  basis  of  race,  sex,  or  religion  -  through  either  formal  membership  requirement  or 
the  practical  implementation  of  membership  policies?  If  so,  list,  with  dates  of 
membership.  What  you  have  done  to  try  to  change  these  policies'^ 

No. 
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Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for 
nomination  to  the  federa]  courts?  If  so,  did  it  recommend  your  nomination?  Please 
describe  your  experience  in  the  entire  judicial  selection  process,  from  beginning  to  end 
(including  the  circumstances  which  led  to  your  nomination  and  interviews  in  which  you 
participated). 

No,  in  Puerto  Rico  there  is  no  selection  commission  with  jurisdiction  to  recommetxl 
candidates  for  federal  judgeship. 

The  judicial  selection  process  commenced  early  in  the  summer  of  1995  when  the 
leadership  of  the  local  E>emocratic  Party  asked  me  if  they  could  submit  my  name  for 
consideration  by  President  Clinton.  Subsequently,  I  received  from  the  White  House  a 
letter  informing  me  that  I  was  being  recommended  for  nomination  and  received  numerous 
documents  to  complete.  After  receiving  the  documents,  the  matter  was  referred  by  the 
White  House  to  the  Justice  Department  where  a  Deputy  Assistant  Attorney  General 
reviewed  them  and  interviewed  me  at  length  regarding  my  background  and  professional 
experience.  Thereafter,  I  had  a  lengthy  meeting  in  Washington  at  the  Office  of  Policy 
Development  with  the  Assistant  Attorney  General  and  her  staff. 

The  FBI  then  conducted  its  investigation  which  also  included  several  interviews.  The 
FBI  has  since  concluded  its  investigation. 

The  American  Bar  Association  (the  "ABA")  conducted  its  evaluation  which  included  a 
personal  interview  with  the  ABA  representative  in  Tampa.  Florida.  The  ABA  reported 
favorably  on  my  professional  qualifications  and  on  January  26,  1996,  I  received  a  call 
from  the  White  House  advising  me  that  the  President  had  nominated  me. 

Recently,  I  was  asked  to  update  the  applicable  forms.  On  Friday,  March  21,  1997,  I 
received  a  call  from  the  While  House  advising  me  that  I  had  been  re-nominated. 


Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee  discussed  with 
you  any  specific  case,  legal  issue  or  question  in  a  manner  that  could  reasonably  be 
interpreted  as  asking  how  you  would  rule  on  such  case,  issue,  or  question?  If  so,  please 
explaining  fully. 

No. 


Please  discuss  your  views  on  the  following  criticism  involving  "judicial  activism.' 
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The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within  society 
generally,  has  become  the  subject  of  increasing  controversy  in  recent  years.  It  has 
become  the  target  of  both  popular  and  academic  criticism  that  alleges  that  the  judicial 
branch  has  usurped  many  of  the  prerogatives  of  other  branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  'judicial  activism*  have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-sohition  rather  than 
grievaoce-resohition; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a  vehicle 
for  the  imposition  of  far-reaching  orders  extending  to  broad  classes  of 
individuals; 

c.  A  teixleiKy  by  the  judiciary  to  in^rase  broad,  affirmative  duties  upon 
governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional  requirements 
such  as  standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  instimtions  in  the 
manner  of  an  administrator  with  continuing  oversight  responsibilities. 

I  firmly  believe  thai  the  role  of  the  Federal  Judiciary  is  to  interpret 
and  i^ply  the  laws  and  the  Constitution  of  the  United  Sutes  in  cases  and 
controversies  brought  before  it,  and  to  do  so  with  proper  regard  and 
respect  to  the  other  branches  of  our  government,  and  in  strict  adherence  to 
binding  precedents.  This  is  a  great  responsibility  aix)  an  inqwsing  duty,  it 
should  be  exercised  with  restraint,  with  discernment  and  independence  of 
thought,  with  diligence  and  care  and  most  of  all,  with  great  humility. 

In  fulfilling  its  constimtional  role,  the  Federal  Judiciary  has  been 
called  upon  to  address  itself  to  some  difficult  questions  and  controversial 
issues.  In  pn^rly  discharging  its  function,  the  Federal  Judiciary  must 
confront  these  issues  within  the  framework  of  die  language  of  the  stamte 
intended  to  be  applied  and  the  s^licable  legal  precedents,  with  the 
purpose  of  achieving  justice.  The  judicial  power  canix>t  be  used  to 
enforce  a  judge's  personal  views  of  the  proper  political,  economic  and 
social  order  for  our  country. 

The  Federal  Judiciary  was  not  meant  to  be,  nor  should  it  become, 
a  vehicle  for  the  advaiKement  of  a  private  ideological  agenda.  It  is  not  ihe 
role  of  the  Federal  Judiciary  to  subvert  the  political  mandate  of  the  citizens 
as  expressed  by  the  political  process,  by  imposing  obligations  upon 
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govemmenta]  institutions  that  do  not  arise  from  legislation.  Moreover,  in 
a  dual  system  of  government  such  as  ours,  where  the  federal  government 
co-exists  alongside  the  state  government,  due  regard  should  be  accorded  to 
the  latter  by  the  federal  courts  to  avoid  needless  friction  between  these  two 
sovereigns. 

Federal  courts  were  not  created  with  the  intended  purpose  that  they 
legislate,  that  role  was  specifically  reserved  for  Congress  and  the  States' 
Legislatures.  Nor  were  the  federal  courts  entrusted  with  the  responsibility 
of  administering  the  laws  enacted  by  these  bodies,  this  responsibility  rests 
with  the  Executive  Branch  of  government.  The  Federal  Judiciary  is  ill- 
equipped  to  assume  these  roles.  Its  proper  role  is  distinct  and  separate 
from  that  of  the  political  branches  of  government. 

The  vital  function  assigned  to  federal  courts  in  our  constitutional 
democracy  demands  that  those  chosen  to  discharge  these  functions  be 
mindful  of  the  constitutional  constraints  inqwsed  on  federal  judges  as  well 
as  recognize  the  prc^r  role  allocated  to  the  other  branches  of  our 
government. 
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FINA\CI\L     DISCLOSLRE     REPORT 


Rodriguez,  Anabelle 

1 

United  States  District  Court             ' 3       24       97         1 
District  of  Puerto  Rico                                                   | 

i District  Judge  -  Active  Status 

X    -:;1  -,-.:^r  'd^["1"3   20  97  " 

1     1  96.    3  20  97 

'p.O.   Box  998 

JHato  Rey,  Puerto  Rico  00919-0998 

i 

■  w^(iu^m>imM}^i^^s^M^-^'^ ' 

'■.                        IMPORTANT  NOTES;  The  inilruclions 
checking  ihe  NONE  box  for  each  «clion 

accompan>ing  ihis  form  must  be  followed     Complete  all  pans, 
whcic  >ou  h3\e  no  reporlabic  infoimaiion      Sign  on  la^I  page 

I.      POSITIONS.      (Rp,.riini!individj.O.-nK   ^cc  pr  '>I '  ^'f  >"~'-'"f''>^nO 
i  ;  NONE       f\.-  r.  p.^ruhk-  pcsilijns) 


Partner 


Jl^iioez ,   Odell  i.  Calabria_ 


II.      \GRFFMI\rS.        K  p.;;i-^inJ'-.!:l.;^l  .  -..  pp   IJ  1"  .-1  Ir.vrjui.^t,-  ) 


Martinez,  Odell  &  Calabria  Retirement  Plan  and  Partnership 
Interest  -  Law  Firm  (No  control). 


111.     N0N-IWESTMF:\T  income.      (Rcponmg  indiMdual  and  spouse,  see  pp  18-25  of  Instruclions  ) 

r.-.~E  SOURCE   AND   TYPE  GROSi 


NONE       (No  reporljble  non•m^c^lmcnl  income) 


Golcinan, 

Antonetti 

t  Cordova 

Martinez 

Odell  & 

Calabria 

S  (S) 


.62,940.80 
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?*na:;cial  disclos-j?.!  F.r?0R1 


Anabelle  Rodriguez 


3     24    .  97 


l\  .      REIMBL  RSEMEVTS  and  GIFTS  •■  irj:i,p,>rulK'n.  lodging,  food  cnl.ruinm-.nl 

'  I ".'ii J. -:>!>■,'.-  spi.-u'.:'  and  dv'pv.-nd--n;  children,  u^;  ih.  pjr^nlhjlicals  (S)   and   (DC)  to  indicau  r^poruWc 
r.mu'ur-.nur,;-  jnj  i:iU>  i^c^ncJ  h.  -p.■u^.  and  d.j  .  nj.r.l  >hikl.-.n,  r..p.cii\cK   Sec  pp.  ^f-O"  of  In-lru.-l:   r.. 
5?V-.:E     "  DESCRIPTION 


NONE       (No  iuch  rcporlabl.-  rtimburbLTicnlb  or  gills; 


Exempt 


V.      OTHEK  GIFTS.       (ln<i>;J.-- id.-,  lo -p.-u-e  .mJ  J.p.-ndeni  chi'J:.-    u-.  ih.  porenlh.lk.iK   l>i'  and   (DC  ;   1.' 
iiiiu.'^   :l.-..r  l::!:- I.1..1..  J  !  ;■  -[km:-,  .in.i »!.;-. ;iJ.  nl  ch;!Jren  i. -p.vli^eK    S ■.■•-■  pp  .ii'- V- cf  InUrUvli  t,-  I 


NONE       i\-,- >■.:.'- 


Exenpt 


NT.      I.I  \BI1.ITIFS.       ilnclud.s  llio>c  of  spouse  and  dependenl  children;  indiealc  where  applicable,  per-i-n  rv-p.i:-ibl, 
!.'■  Iiahilii;.  b;.  i.>:n;  !he  parenlhetical  (S'   fur  ficpara'.  Iiabiliu  of  ihe  iipousc.  (J)   for  joinl  liahilil\  of 
r.-p-Tiing  indi-.iJ.;a;  and  >p.  use,  and   iDC  i   loi  liabilil\  of  a  dep.ndeni  child    See  pp.  j4-.^(i  of  lni^^u^'.u■ll^  I 


a 


NONE       (No  reportable  liabililics) 
First  Bank 


Doral 

*  Mortgage 

First 

Bank 

Bank 

Trust 

Fleet 

National 

Ba-ik 

Mortgage  on  Calle  Espana  B-7.  Guaynabo 
Mortgage  on  Palmas  del  Mar  -  Humacao 

Line  of  Credit 

Line  of  Credit 

Student  Loan 


Robert  M.  Lichten 

Loan  on  investment  prcjpertv  in  the  O^n-.i 

-.  ■:  cjin             L 

DT5cir  PL",  lu  -PC)  ^pmcN  \;ttt 

Republic 
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rlNANTIAL    DISCLOSURE    REP"?.T 


Anabelle  Rodriguez 


3         24     97 


Ml.  Papi'  1  IWLSTMENTSandTRLSTS     in.v: 

3nJ  J.p. nJ.nl  chilj-.r.  S;,  p:-  ""  54  ■•:' In-"...!^ 


(lncluJ.■^lh^.>^c  olspou-c 


\          _■'- 

mf 

T 

:       :ri    ;ri;v.;-.i:   iir.i   ..v'-ii.'-    S.^ifr 

-::-:.: 

j'J  ■ 

-'ii'' 

lir 

:;    ■    :    -..:;—.■    '    ;-    ;.rr;-.:                    I 

i^. 

:aen;:-.y,:; 

NONE          •:.-;-..-:..-:. 

E       X 

E     M 

p 

T 

Bank  Trust  Coirion  Stcx;k   (J)     D    o^y. 

M 

w 

.     1  .   1   .    „    , 

GN^!■^■s  Certificatas   (S: 

RSK  Cacite:  Cor::.    (J) 
Caribbean  Catering 

D     Int. 

L 

V 

.. 

..    :    .,    ■„ 

1 

none 

L 

w 

.. 

..  :  ..  !.. 

! 

L 

V 



"rrvT.."" " 

TR^'s    (c;<                                                  R      Int. 

IR^.'s  (S) 

-_C_ 

Int^    ^ 

V 

:■_  _ 

„ 

_.j__ 

Calle  Espa.'.a_--  Gua\Tiai>o_  £S^    ...HQHe. G        W 

?5l-S£  iej-.-Mar,   KiT^-ao Jj;. ^nons G K. 


'  '  I  i  i 

t          I 
, 1 1 1 

!       I.   I I     

i 

I     i       I     I       I 

^^ ill  I 

I I 

:    .     ■     : .  ■' ' '    • •' s 
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FINAKCZAL    DISCLOSURE    REPORT 


Anabelle  Rcadriguez 


3  24     97        i 


\1I.   Page    llWESTMENTSandTRlSTS      Ina::..    ..■.,.   i:^r.,:u  r,-  MnJuJ.-'h 
anj  J.p.iJ.-'  .hiljrin  Sc  ;■;■   .'■■5-;  ,'[  lr.lrucnon.>.) 


:   ::^^;r:'^::^';"rT... ,. 

'5;:-":t'- 

HJtep' 

- 

..»:•. 

-=  rep 

1 

.-r-.:r:   p«r;c; 

i      in5   ir.if'-;5'.;:".ri' if?','5?."=  s"'n: 

,;,  ,;:>^^ 

^- 

2 

t.y'  It'.:. 

:;   r..:   .x.-r:    :rr-    i;s::cs..-                 | 

?:>rt   •/   •   t'-'T   •i-h,«Fs;-. 

3: 

Calr.: 
Code 

15 

1              1 
NONE.,    :^.„.-.;^  -f        1 

E       X 

E     M 

P 

T 

] 

'    Bank  Trust  Conmon  Stock   (J);    D    'oiv. 

M     1     W 

.. 

..      1      .. 

.. 

i 
1 

GKTvs's  Certificates   (S)          '    D    'Int. 

L     ■     V 

n 

..      1       .. 

"        i                                      1 

RBK  Capital  Coru.    (J)                         none 

1 

L  ;  w 

..      1       "      i"        i                                      ' 

Caribbean  Catering 

Ser'.-icas.iJ.     . 


TRA  5_iSa- 


IRk's   (S) 


_  —jione 
C     Int. 


n        V 


...  Calle  Espa.'^a  —  Guaynabp_XS.)_, ..  _npne G. 

P.al!Tia_s_del_.Marj   H;jmacao_lJJ none G.. 


i     :        1     '        1         1     1       1     1 

i      !          I      1          i 

i       1      ! 

1 

-■ 

i  -■ 

• 

h- 

1 

1 

1     1        1 

-'■     i':r^'     ^'  ■         -.   ':■'"                      5:?:       \i:::.::i:l!;---'*'-''-     ilili'- 

oic'.  Hi -si.  :::.:■.:      Si^si.:'"  ■■■;.-;--.:■: 

i\^\  \:::-]i.i{::^;]\\-— ■'—''= 

'^i:lV.:']':'lU,V::rl^''-   '■--'     ■ 

^r:-;/"-  ^■■-■-  -■■■■ 

kIiH!-.;';;           •■'"'  '■ "" 
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Fi::.\::r:Ai  irscicsvF.E  report 


Anabelle  Rodriguez 


3/24/97 


Mil.   AUDI  I  lUN  M.  INfOIOUllON  OR  EXPLANATIONS  dnditait  p.in  of  R.pc.n.) 

7.     Citibank  -  Preferred  Visa  -  Revolving  Line  of  Credit 

a       Roig  Caimercial  -  Visa     -  Revolving  Line  of  Credit 


I\    (  I  mil  K  ATION. 


....irr;;  i:  a:-    i; 
•■■J  S.-.-.T.!i;  ii  T.et 


•    .:•!::.«  of  >  ISC  A  >riv   -1    ji 


S  C    s  735?  ii\i.  J'jdicij!  Conference  re£■Ji3■;on^ 


Date    :^/24/97 


NOTE       .Y>'V  INDI\  lULAL  WHO  KNOWINGLY  k\D  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE  THIS  REPOF'  >' 
Sl  eject  to  '  I\  !L  and  CRIMINAL  SANCTI0r>ft'(5Y'  S  C    App  4.  §  104.) 


FILING  INSTRUCTIONS 

\u:.  5 

gr:-J  ..I 

tjir.?..' 

:'jii 

-  addiiicna;  ."p:; 

,  10 

Comiratiee  or.  Fmar.ciai  D:b^k-2'jrc 
Admmisiraiive  Office  of  ihe 
United  Slates  Courts 

. 

Suite  2-301 

One  Columbus  Circle.  N  E  . 

1 
1 

1 

Washmgion   DC   20544 
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RNANOAL  STATEMENT 
NET  WORTH 


EXHIBIT  4 
ANABELLE  RODRIGOEZ 


Provide  I  complete,  cuirent  nnwcli]  nei  worth  itiwmeni  which  itemiiei  In  dcull 
411  tsifis  (Including  bui:  *cc«unti,  real  tiuie,  securidct,  trusu,  invettmenu,  mi  other  finajiciiJ 
holdings)  all  UibUldci  (bdodlng  debu,  monjtjcs,  \ou\t.  ud  other  ru^irtciil  obligations)  of 
your«lf,  your  jpouse,  and  other  Inunediite  members  of  your  household. 


ASSETJ                                           ] 

UABiurrEJ 

Cuk  en  Und  wrl  in  btnki    Schedule  .i 

S      10 

00( 

.00 

H»iup«)'ibUl»U«b-i»ew«l    ^^^. 

H7 

251 

20    ' 

U4.  CovuBDcM  ncariia-tii 
idMduIi 

Kolu  f  ijri^U  ts  hula-WiiKvnt 

tind  KCUncici-tdJ  Khrduli 

Notii  piyi^li  le  n]itiv«. 

VrJ^lia  tcciailkt-iU  KhiiiU     ^'^^^    ^ 

606 

53( 

.96 

Noui  ptytbte  l£  elkui    Sch .  G 

100 

,000 

.00 

Accoiuiu  tnd  n»ui  itceSvible:    « 

AeeounU  u4  bOl;  i\n 

Dm<  tmn  rcltdirii  mi  triutii 

Vtifill  biMrM  tix 

Due  from  othtri 

Ol>«:  vifiii  Ux  ml  inltred 

Doubtful 

Kttl  itUU  nai^ttu  piytlle-kU 

RtJ  MUI£  owntd-»4d  icJieiu'.e 

Sch  .    C 

945 

OOf 

,on 

Chiati  etoflmu  tni  olh«r  Uetu  piy. 
Mt 

ItuJ  tiuie  morljiiu  iKtivtilt 

0^  iiUi-itcmSu: 

Auloi  Lfid  other  pcnooiJ  propcly 

15, 

000 

.00 

Lines    of  Credit; 

90 

,000 

00 

Cuh  v<Jue-U/«  L-inifuic»   Sch.    D 

24, 

000 

.00 

First  Bank  $40,000.00 

OOitr  iu;li-iurali«: 

inn 

mn 

nn 

Bank  Trust  $50,000.00 

Jewerly,    paintings, 

, 

antiques    furniture 

TouJ  EiiOitiw                                ^ 

727 

?=;l 

?n 

KdWorti 

973 

279 

76 

T«UI  AistU                                            $ 

1,700, 

530 

.96 

Tell]  EtbOiiSu  u^  net  <>wlk 

CO.VnNCENT  UABnJTlES 

CENXRAL  1NF0R.MATI0S 

As  toioitti,  eom>ief  or  rjuiDlor 

Sch.    E                                        $ 

111, 

000 

.00 

Aje  my  uk'j  ptrfjed?  (Add  KSed- 
«J«)       Sch.H 

Oo  leuei  or  oontrteu 

A>«  yog  defeodwl  t  ir^  tuiu  a  Ie{»I 
uiioiuT            No. 

Ufi  Cltlmi 

Hmyeu  evti  UUeluiTUpte)?      j^q 

Proviwon  for  Ttitni  Incomt  T« 

C^S--  ipteuj  ictt 
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SCHEDULE  A 

Mr.  and  Mrs.  Francisco  de  Jesiis-Schuck  have  checking  accounis  with  lines  of  credit  at 
the  First  Bank  and  the  Bank  Trust  of  Puerto  Rico  with  balances  diat  fluctuate  on  a  daily  basis. 
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SCHEDULES 

Stocks  and  Bonds 

A.  Common  Stock  in  The  Bank  Trust  of  Puerto  Rico  with  a  vahie  of  $398,600. 
Stock  is  privately  traded. 

B.  Preferred  stock  in  Caribbean  Catering  Services,  Inc.  with  a  value  of  $100,000.00; 
10%  cumulative  annual  dividends,  redeemable  in  10  years,  with  rights  to  sell  to 
the  company  on  the  seventh  year.  Price  has  been  fixed  on  the  basis  of  profits 
obtained  by  the  corporation  during  the  three  preceding  years. 

C.  RBK  Capital  Corp.  -  $25,000  '!•  - 

D.  GNMA's  Certificates  in  the  name  of  Anabelle  Rodriguez  -  $100,000.00 

E.  Investment  Retirement  Accounts  -  $28,500.00 
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SCHEDULE  C 

Real  Estate 

Residence  located  at  Calle  C-1,  Villa  Caparra,  Guaynabo,  Puerto  Rico. 

Market  Value  -  $400,000.00. 

Second  home  at  Fairway  Courts,  Palmas  del  Mar,  Humacao,  Puerto  Rico. 

Market  Value  -  $350,000.00. 

Residence  at  Calle  Espana  B-4,  Garden  Courts,  Guaynabo,  Puerto  Rico.    Mrs. 

Anabelie  Rodriguez's  mother  lives  in  the  house. 

Market  Value  -  $195,000.00. 
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SCHEDULE  D 

Life  Insurance  Policies 

I.        Transamerica  Life  Insurance  Co.  -  $500,000  with  a  cash  value  of  approximately 
$24,000.00.  Insured  -  Francisco  de  Jesus-Schuck. 


53-754  99  - 17 
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SCHEDULE E 

We  gave  our  limited  personal  guarantee  to  CBl  General  Partners  to  satisfy  one  of  the 
conditions  required  for  the  financing  of  the  construction  of  the  inflight  catering  kitchen  of 
Caribbean  Catering  Services,  Inc.  The  rest  of  the  shareholders  had  to  satisfy  the  same 
requirement. 


Financial  lastitutions 
HF  Mortgage 
Doral  Mortgage 
HF  Mortgage 
First  Bank 
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SCHEDULE  F 

Balance 

$182,024.59 

128,307.82 

177,563.75 

49,355.04 
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SCHEDULE  G 

We  owe  $100,000  to  Mr.  Robert  M.  Lichten,  a  business  associate  of  my  husband.  The 
money  was  loaned  to  pay  the  original  loan  to  purchase  the  preferred  shares  listed  in  Schedule  B. 
It  has  no  maturity  date.  It  carries  a  6  3/4%  interest.  It  is  very  likely  that  the  debt  will  be  paid, 
however,  in  September  1997,  with  the  proceeds  of  the  sale  of  our  preferred  shares  to 
Mr.  Antonio  Yapor,  the  major  stockholder. 
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SCHEDULE H 

The  preferred  shares  are  pledged  to  CBI  General  Partners,  Inc.,  the  institution  that 
financed  the  construction  of  the  inflight  catering  kitchen  of  Caribbean  Catering  Services,  S.A. 
All  the  shareholders  pledged  their  shares  as  part  of  the  collateral  required  by  said  institution. 
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MARGARET  B.  SEYMOUR 


3irch: 

Legal  Residence: 

Marital  Status : 

Sducaclon : 


January  17,  1947 
South  Carolina 
Married 

1964  -  1969 

1973  -  1977 


1979 
1968 


Washington,  D.C. 


Joseph  D.  Shine 
2  children 

Howard  University 
B.A.  degree 

American  University 
J.D.  degree 

Pennsylvania 

South  Carolina 


ixcerience : 


1972  -  1979 


1979  -  1980 


:98C  -  19fla 


198  8  -  I'jgO 


1990  -  1996 


.996  -  present 


US  Departnant  of  Health,  Educatior; 

and  Welfare 
Equal  Opportunity  Specialist 

U.S.  Equal  Empioynont  Opportunity 

Commission 
Equal  Opportunity  Spccuiist 

US.  Department  of  Educat.on 
Office  for  Civil  Rights 
Attorney 

Lewia,  Bruce  &  Pott3 

Associate 

Shareholder 

U.S.  Attorney 'a  Office 
Uistrict  of  South  Carolina 
A^isistant  U.S.  Attorney 
(Chief,  Civ  Div  "92-'96) 
(Interim  US  Atty  4/93  -  5/9.'  and 
1/96  -  5/96) 

United  States  Magiatr^i.e  Judce 
District  of  South  Carolina 


McMillan  Federal  Building 
P  O.  Box  1830 
Florence,  SC  29503 


-o    ifc    United    S'_jLes    District    J>idge    :or    che    District    of    South    Caroli:..a 
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QUESTIONNAIRE  FOR  JUDICIAL  NOMINEES 
I.   BIOGRAPHICAL  INFORMATION  (PUBLIC) 

Full  name  (include  any  former  names  used.) 

Margaret  Louise  Beane  Seymour 

Address:  List  current  place  of  residence  and  office 
address (es) . 

QUXQS.:  Residence: 

McMillan  Federal  Bldg.        Columbia,  SC 
401  West  Evans  Street 
Post  Office  Box  1830 
Florence,  SC  29503 

Date  and  place  of  birth. 

January  16,  1947.    Washington,  D.C. 

Marital  Status  ( include  maiden  name  of  wife ,  or  husband ' s 
name) .  List  spouse's  occupation,  enployer's  name  and  business 
address (es) . 

Husband:        Joseph  Dawson  Shine 

Occupation:     Attorney 

Employer:       State  of  South  Carolina,  Office  of  General 

Counsel,  Budget  and  Control  Board 
Address:        Post  Office  Box  12193 

Columbia,  SC  29211 

Education :  List  each  college  and  law  school  you  have 
attended,  including  dates  of  attendance,  degrees  received,  and 
dates  degrees  were  granted. 

American  University 
August  1973  to  May  1977 
Juris  Doctor  1977 

Howard  University 

Graduate  Studies  in  Communication 

Attended  one  semester  in  Spring  1971,  but  left  to  pursue  a  law 

degree 

Howard  University 
Bachelor  of  Arts  1969 
September  1964  to  July  1969 


Senate  Questionnaire- -Margaret  B.  Seymour 
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Employment Record :      List   (by   year)   all   business   or 

professional  corporations,  companies,  firms  or  other 
enterprises,  partnerships,  institutions  and  organisations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were 
connected  as  an  officer,  director,  partner,  proprietor,  or 
employee  since  graduation  from  college. 

1968-1972  -  Hearing  Clerk  and  Staff  Assistant,  United  States 
Department  of  Health,  Education  and  Welfare,  Washington  D.C. 

1972-1979  -  Equal  Opportunity  Specialist,  United  States 
Department  of  Health,  Education,  and  Welfare,  Washington,  D.C. 

1979-1980  -  Equal  Opportunity  Specialist,  United  States  Equal 
Opportunity  Commission,  Washington,  D.C. 

1980-1983  -  Attorney  Advisor  and  General  Attorney,  United 
States  Department  of  Education,  Office  for  Civil  Rights, 
Washington,  D.C. 

1983-1988  -  Senior  Trial  Attorney,  United  States  Department  of 
Education,  Office  for  Civil  Rights,  Washington,  D.C. 

1988-1990  -  Lewis,  Bruce  &  Potts,  later  known  as  Lewis,  Bruce 
&  Seymour.  I  was  hired  as  an  associate  in  1988  and  accepted 
as  a  partner  in  1989.  The  firm  currently  is  designated 
Austin,  Lewis  &  Rogers,  P. A. 

1990-1996  -  Assistant  United  States  Attorney,  United  States 
Department  of  Justice,  Columbia,  South  Carolina.  Interim 
United  States  Attorney,  District  of  South  Carolina,  January  to 
May  1996  and  April  to  May  1993.  Chief  of  Civil  Division,  June 
1992  to  May  1996. 

1996-Present  -  United  States  Magistrate  Judge,  District  of 
South  Carolina,  Florence  Division,  Florence,  South  Carolina. 

1992-Present  -  Board  of  Directors,  South  Carolina  Aquarium 

1994-Present  -  Board  of  Directors,  South  Carolina  Leukemia 
Society 

1996-Present  -  Board  of  Directors,  Carolina  Marathon 
Association 


Senats  Questionnaire- -Margaret  B.  Seymour 
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Military  STvica:  Hav*  you  had  any  military  sarvioa?  If  so, 
giv*  particulars,  including  tha  datas,  branch  of  aarvioa,  rank 
or  rata,  sarlal  numbar  and  typa  of  diacharga  racaivad. 

None . 

Honora  or  Awarda :  Liat  any  acholarahips ,  fallowahipa, 
honorary  dagraaa ,  and  honorary  aociaty  mambarahips  that  you 
baliava  would  ba  of  intarast  to  tha  Committaa . 


None , 


liat  all  bar   aaaociationa ,   lagal   or 
:taas  or  confarancaa  of  which  you  ara  or 
rtd  giva  tha  titlaa  and  datas  of  any 
hald  in  auch  aroupa . 


hava  baan  a  mambar  and  giva  t.na  cirxaa 
off icaa  which  you  hava  hald  in  auch  groups 

American  Bar  Association 
National  Bar  Association 
South  Carolina  Bar  Association 

Chair,  Government  Law  Section  \^)9A-\995 
Richland  County  Bar  Association 

Co-Chair,  Mentor  Program  1993-1995 
Florence  County  Bar  Association 
American  Inns  of  Court 
Columbia  Lawyers  Association 
South  Carolina  Women's  Lawyer's  Association 
South  Carolina  Chapter,  National  Association  of  Benchi  t.  Bar 

Spouses 
Phi  Alpha  Delta  Law  Fraternity 

10.  Qthar  MwahT0hipa  •  Liat  all  organizations  to  which  you  balong 
that  ara  activa  in  lobbying  baf ora  public  bodiaa .  Plaaaa  list 
all  othar  organizations  to  which  you  balong. 

Lobbying: 

South  Carolina  Leukemia  Society 

Other: 

Board  of  Directors,  South  Carolina  Aquarium 
Board  of  Directors,  Carolina  Marathon  Association 


Sanat*  Quastlonnalra- -Margarat  B.  Saynour 
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11.  Court  Admission:  List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admission  and  lapses  if 
any  such  memberships  lapsed.  Please  explain  the  reason  for 
any  lapse  of  membership.  Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to 
practice . 

Pennsylvania  State  Court  -  Admitted  1979 

South  Carolina  State  Court  -  Admitted  1988 

United  States  District  Court  for  the  District  of  South 

Carolina  -  Admitted  1989 

United  States  Court  of  Appeals  for  the  Fourth  Circuit  - 

Admitted  1992 

12.  Published  Writings :  List  the  titles,  publishers,  and  dates  of 
books ,  articles ,  reports ,  or  other  p\iblished  material  you  have 
written  or  edited.  Please  supply  one  copy  of  all  published 
material  not  readily  available  to  the  Committee.  Also,  please 
supply  a  copy  of  all  speeches  by  you  on  issues  involving 
constitutional  law  or  legal  policy.  If  there  were  press 
reports  about  the  speech,  and  they  are  readily  available  to 
you,  please  supply  them. 

Copies  of  the  following  speeches  are  attached  as  Tab  A. 

A.  The  Woman  Advocate:  What  Works  and  What  Doesn't  -  Federal 
Motions  Practice.  South  Carolina  Women  Lawyers 
Association  Continuing  Education  Seminar,  June  1998. 

B.  Talking  Points:  Address  at  United  States  Attorney's 
Retreat.   May  1997. 

C.  Introduction  of  the  Honorable  Matthew  J.  Perry.  May 
1997. 

D.  Talking  Points:  Summary  Judgment.  South  Carolina 
Continuing  Legal  Education  Seminar,  September  1996. 

E.  Talking  Points:  United  States  Magistrate  Investiture. 
August  1996. 

F.  Talking  Points:  When  The  Cry  Comes.  National  Domestic 
Violence  Teleconference,  May  1996. 

G.  Talking  Points:  Federal  Bureau  of  Prisons  Women's 
History  Month  Program.   Estill  Prison,  1994. 
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H.    Talking  Points:  Children's  Television  Violence  -  Panel 
Discussion.   Junior  League  of  South  Carolina,  March  1993. 

13.  Health:  What  ia  the  preaent  atate  of  your  health?  Liat  the 
date  of  your  laat  phyaical  examination. 

Excellent.   Last  physical  examination,  March  1998. 

14.  Judicial  Office:  State  (chronologically)  any  judicial  offices 
you  have  held,  whether  auch  position  was  elected  or  appointed, 
and  a  description  of  the  jurisdiction  of  each  auch  court. 

I  was  appointed  to  the  position  of  United  States  Magistrate 
Judge  for  the  District  of  South  Carolina  in  May  1996.  The 
jurisdiction  for  a  United  States  Magistrate  Judge  is  set  forth 
in  28  U.S.C.  §  636.  As  a  magistrate  judge,  I  preside  over 
preliminary  criminal  matters.  These  matters  include  the 
following:  (1)  administering  oaths  on  criminal  complaints  and 
affidavits  in  support  of  search  warrants;  (2)  issuing  search 
warrants  upon  a  finding  of  probable  cause;  (3)  issuing  arrest 
warrants  upon  a  finding  of  probable  cause  in  a  criminal 
complaint;  (4)  conducting  initial  appearances;  (4)  conducting 
pretrial  detention  hearings  pursuant  to  18  U.S.C.  §§  1341- 
1345;  (5)  conducting  preliminary  hearings  in  criminal  cases  to 
determine  whether  there  is  probable  cause  to  believe  that  an 
offense  has  been  committed  and  that  the  defendant  committed 
it;  (6)  revoking  or  modifying  probation  or  supervised  release 
if  such  restrictions  were  previously  imposed  by  a  magistrate 
judge;  (7)  conducting  pretrial  conferences  when  assigned  them 
by  the  district  court;  and  (8)  conducting  jury  selection  where 
the  parties  consent.  In  misdemeanor  cases,  I  have  taken 
guilty  pleas  and  sentenced  defendants  in  accordance  with  the 
Federal  Sentencing  Guidelines. 

Under  the  Local  Civil  Rules  for  the  District  of  South 
Carolina,  the  following  matters  are  automatically  referred  to 
magistrate  judges:  (1)  all  motions  for  remand,  dismissal  or 
judgment  on  the  pleadings  in  actions  filed  under  42  U.S.C. 
§  405(g)  for  review  of  administrative  determination  regarding 
entitlement  to  benefits  under  the  Social  Security  Act  and 
related  statutes;  (2)  all  motions  for  leave  to  proceed  in 
forma  pauperis;  (3)  all  pretrial  proceedings  in  applications 
for  post-conviction  review  under  the  provisions  of  28  U.S.C. 
§  2241,  28  U.S.C.  §  2254,  and  mandamus  relief  as  well  as  for 
relief  sought  by  persons  challenging  any  form  of  custody  under 
other  federal  jurisdictional  statutes;  (4)  all  pretrial 
proceedings  in  prisoner  petitions  for  relief  under  42  U.S.C. 
§  1983;  (5)  all  pretrial  proceedings  involving  litigation  by 
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individuals  proceeding  pro  se;  (6)  all  pretrial  proceedings  in 
prisoner  petitions  that  do  not  challenge  prison  conditions, 
conditions  of  confinement,  or  any  other  form  of  custody;  and 
(7)  all  pretrial  proceedings  involving  litigation  arising  out 
of  employment  discrimination  cases  invoking  federal  statutes 
which  proscribe  unfair  discrimination  in  employment,  including 
but  not  limited  to  42  U.S.C.  §§  1981-1986;  42  U.S.C.  § 
2000e-2;  42  U.S.C.  §  2000e-16(a);  29  U.S.C.  §  206(d);  29 
U.S.C.  §§  621-634;  or  29  U.S.C.  §  794.  See  Local  Civil  Rule 
73.02  (B) (2) . 

In  addition  to  the  matters  automatically  referred  to  the 
magistrate  judges,  the  district  judges  also  refer  civil 
matters  to  me.  I  have  been  referred  various  civil  motions  and 
conducted  evidentiary  hearings  determining  damages  issues. 

Finally,  with  the  consent  of  the  parties  pursuant  to  28  U.S.C. 
§  636(c),  I  have  conducted  one  civil  jury  trial,  granted 
summary  judgment,  and  denied  a  motion  for  a  new  trial. 

15.  Citations :  If  you  are  or  have  been  a  judge,  provide:  (1) 
citations  for  the  ten  most  significant  opinions  you  have 
written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or 
whether  your  judgment  was  affirmed  with  significant  criticism 
of  your  substantive  or  procedural  rulings;  and  (3)  citations 
for  significant  opinions  on  federal  or  state  constitutional 
issues ,  together  with  the  citations  to  appellate  court  rulings 
on  such  opinions .  If  any  of  the  opinions  listed  were  not 
officially  reported,  please  provide  copies  of  the  opinions. 

(1)  The  ten  most  significant  Orders  and  Reports  and 
Recommendations  (Reports)  that  I  have  written  are  as  follows: 

(A)  Zulu     X     V.      Catoe,      4 :  94-1898-3BE   (2  Reports  and 
Recommendations  attached) . 

(B)  Dehoney   v.    Moore,    4 : 94-1903-21BE. 

(C)  Signal   Apparel   Co.,    Inc.    v.    Alford,    4 : 95-3284-22BE. 

(D)  Cox    V.    CSX   Transp.,     4 : 96-0091-22BE . 

(E)  Easteriing  v.  Dynamic   Health    Inc.,    4 : 96-1992-12BE . 

(F)  Hollobaugh   v.    Weldon,    4 : 96-2276-6BE. 
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(G)      Truesdale   v.    Moore,    4 : 96-2792-19BE. 

(H)      Wells   V.    United  States,    4 : 96-2977-21BE. 

(I)      Kords   V.    Sands   Oceanfront   Resorts,    Inc.,    4:97-1239- 
22BE. 

(J)      Williams   v.    United  States,    4 : 97-1560-6E. 

Because  none  of  the  above  Orders  or  Reports  is  officially 
reported,  they  are  attached  at  Tab  B. 

(2)  Out  of  the  approximately  375  Reports  and  Reconunendations  I 
have  issued,  I  have  identified  21  that  have  been  modified  or 
reversed  by  the  district  court.  The  following  are  short 
summaries  of  and  citations  for  all  appellate  opinions'  where 
my  Reports  and  Recommendations  were  not  adopted  by  the 
district  court: 

(A)  Slezak  v.  Evatt,  C/A  No.  4 : 95-2046-21BE.  This  was  a  case 
brought  by  a  prisoner,  pro  se,  alleging  that  his 
constitutional  rights  were  violated  in  numerous  respects. 
The  Report  concluded  that  the  defendants  were  entitled  to 
summary  judgment  on  every  claim  except  the  plaintiff's 
claim  that  a  prison  guard's  failure  to  protect  him  from 
harm  during  a  riot  violated  his  rights  under  the  Eighth 
Amendment.  The  district  court,  while  agreeing  that 
prisoners  have  a  right  to  be  protected  against  assault, 
determined  that  the  prison  guard  acted  reasonably  under 
the  circumstances.  Therefore,  it  granted  summary 
judgment  to  the  defendants  on  all  of  the  plaintiff's 
claims . 

On  appeal,  the  Fourth  Circuit  affirmed  the  district 
court's  order.  See  Slezak  v.  Evatt,  No.  97-6255,  1997  WL 
709674  (4th  Cir.  Nov.  14,  1997)  (unpublished  table 
decision)  (copy  attached) . 

(B)  Shaver  v.  Horry  County  Sch.  Dist.,  C/A  No.  4:95-2765- 
22BE.  This  was  an  employment  discrimination  case  where 
the  plaintiff  alleged  the  defendant  failed  to  hire  her  as 


Because  a  magistrate  judge's  recommendation  carries  no 
presumptive  weight  and  must  be  reviewed  de  novo  by  the  district 
judge  when  specific  objections  are  filed,  the  respective  orders 
of  the  district  judges  to  whom  the  above-cited  Reports  were  made 
are  being  treated  as  appellate  opinions. 
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principal  because  of  her  sex  and  age.  The  Report 
concluded  that  there  was  enough  evidence  to  create  a 
genuine  issue  of  material  fact  as  to  whether  the 
defendant's  articulated  reason  for  failing  to  promote  her 
was  pretextual  and  whether  discrimination  was  the  true 
reason  for  its  actions.  The  district  court  determined, 
however,  that  the  plaintiff's  evidence  fell  short  of 
demonstrating  pretext  because  there  was  no  question  the 
plaintiff  had  scored  lower  in  her  interviews  than  the 
finalists  for  the  position  she  sought.  Therefore,  the 
district  court  granted  summary  judgment  in  favor  of  the 
defendant . 

On  appeal,  the  Fourth  Circuit,  in  a  two-to-one  vote, 
affirmed  the  district  court.  See  Shaver  v.  Horry  County 
School  District,  No.  96-2793,  1997  WL  615867  (4th  Cir. 
Oct.  6,  1997)  (unpublished  table  decision)  (copy 
attached) . 

(C)  Wallen  v.  James  River  Paper  Co.,  C/A  No.  4 : 95-3325-22BE. 
This  was  an  action  brought  under  the  Americans  with 
Disabilities  Act.  The  Report  concluded  that  the 
plaintiff  made  out  a  prima  facie  case  of  discrimination 
and  that  summary  judgment  should  be  denied  because  there 
was  a  genuine  issue  of  material  fact  regarding  the 
defendant's  proffered  reason  for  discharging  the 
plaintiff.  Contrary  to  the  Report,  the  district  court 
concluded  that  the  plaintiff  did  not  establish  a  prima 
facie  case  of  discrimination  under  the  Americans  with 
Disabilities  Act  because  there  was  compelling  evidence 
that  the  plaintiff's  job  performance  did  not  meet  the 
defendant's  legitimate  expectations. 

(D)  McNeil  v.  Anvil  Knitwear,  C/A  No.  4 : 95-3469-22BE .  This 
action  arose  out  of  the  employer's  termination  of  the 
plaintiff  and  involved  several  federal  and  state  law 
claims.  After  the  employer  moved  for  summary  judgment, 
the  plaintiff  moved  to  dismiss  all  of  her  claims,  except 
for  one  state  law  claim.  In  response  to  the  court's  sua 
sponte  inquiries  as  to  whether  it  had  subject  matter 
jurisdiction  over  the  remaining  claim,  the  plaintiff 
stipulated  that  her  damages  were  less  than  $50,000.  The 
court  concluded  that  this  stipulation  was  untimely  and 
went  on  to  recommend  that  the  employer's  motion  for 
summary  judgment  should  be  denied  on  the  remaining  claim. 
The  district  court,  however,  found  that  the  plaintiff's 
stipulation  was  timely  because  the  plaintiff's  complaint 
had  not  mentioned  a  specific  damage  amount.  Accordingly, 
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the  district  court  dismissed  the  action  for  lack  of 
subject  matter  jurisdiction. 

(E)  Johnson  v.  Moore,  C/A  No.  4 :  96-0187-20BE.  This  was  a 
petition  for  writ  of  habeas  corpus.  The  Report  reached 
the  merits  of  the  issues  raised  by  the  petitioner,  except 
that  the  Report  recommended  one  claim  be  dismissed  to 
allow  the  petitioner  to  exhaust  his  state  remedies.  The 
district  court  adopted  the  Report.  The  Fourth  Circuit 
vacated  the  district  court's  order,  noting  that  "when  a 
habeas  petition  contains  both  exhausted  and  unexhausted 
claims  the  district  court  must  dismiss  the  entire 
petition  without  prejudice."  See  Johnson  v.  Moore,  No. 
96-7867,  1997  WL  576530  (4th  Cir.  Sept.  17,  1997) 
{unpublished  table  decision)  (copy  attached)  . 

(F)  Woodberry  v.  Florence  County  Disabilities  and  Special 
Needs  Bd. ,  C/A  No.  4 : 96-0358-22BE.  This  was  a  Title  VII 
case  alleging  race  discrimination  and  a  pendent  state  law 
claim  for  defamation.  The  Report  recommended  denying  the 
employer's  motion  for  summary  judgment  on  the  plaintiff's 
claims  under  Title  VII.  With  respect  to  the  defamation 
claim,  the  Report  recommended  granting  summary  judgment 
as  to  one  of  the  individual  defendants  but  denying  it  as 
to  a  second  individual  defendant  and  as  to  the  employer. 
The  district  court,  however,  did  not  adopt  the  Report's 
recommendation  to  deny  summary  judgment  on  the  defamation 
claims.  The  district  court  concluded  that  the  alleged 
defamatory  statements  were  not  published  and  the 
plaintiff  failed  to  produce  sufficient  evidence  of  malice 
to  overcome  the  qualified  privilege. 

(G)  Brooks  v.  Davis,  C/A  No.  4 : 96-0890-18BE .  This  prisoner 
case  involved  numerous  claims  under  42  U.S.C.  §  1983. 
The  Report  recommended  that  summary  judgment  was 
inappropriate  on  several  of  the  plaintiff's  claims 
because  (1)  the  plaintiff  produced  sufficient  evidence  to 
show  that  he  had  been  subjected  to  excessive  force  by 
several  prison  guards  and  suffered  more  than  de  minimis 
injuries,  and  that  many  other  prison  guards  breached 
their  duty  to  protect  him;  (2)  the  defense  produced  no 
evidence  to  contradict  the  plaintiff's  sworn  allegations 
regarding  his  supervisory  liability  claims;  and  (3)  the 
defense  produced  no  evidence  to  contradict  the 
plaintiff's  claims  that  he  had  been  denied  appropriate 
medical  care.  The  Report  recommended,  however,  that 
summary  judgment  be  granted  on  the  plaintiff's  due 
process   claims   concerning   his   prison   disciplinary 
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hearing.  The  district  court  adopted  the  Report  on  the 
plaintiff's  excessive  force,  failure-to-protect,  and  due 
process  claims.  As  to  the  remaining  claims,  the  district 
court  declined  to  accept  the  Report  based  upon  evidence 
submitted  to  it  after  the  issuance  of  the  Report. 

(H)  Dunbar  v.  Coastal  Fed.  Sav.  Bank,  C/A  No.  4 : 96-1477-23BE. 
This  was  an  action  alleging,  among  other  things,  gender 
discrimination  in  contravention  of  Title  VII.  The  Report 
recommended  that  the  plaintiff  made  a  sufficient  factual 
showing  to  overcome  the  defendant's  motion  to  dismiss. 
The  district  court  did  not  adopt  the  Report  because  it 
concluded  that  the  plaintiff  had  failed  to  allege 
sufficient  facts  to  support  a  cause  of  action  for  gender 
discrimination . 

(I)  Christy  v.  Escod  Indus.  &  Insilco  Corp.,  C/A  No.  4:96- 
1742-22.  The  plaintiff  in  this  case  alleged,  among  other 
things,  that  he  was  discharged  to  prevent  him  from 
obtaining  benefits  guaranteed  by  the  Employment 
Retirement  Income  Security  Act  (ERISA) ,  in  contravention 
of  29  U.S.C.  §  1140.  The  issue  before  the  court  was 
whether  a  stay  should  be  granted  to  allow  the  plaintiff 
to  exhaust  his  administrative  remedies.  The  Report  noted 
a  split  in  authority  with  respect  to  the  need  to  exhaust 
administrative  remedies  when  a  plaintiff  alleges  his 
federal  rights  have  been  violated,  as  opposed  to  those 
circumstances  when  a  plaintiff  simply  seeks  claims  for 
benefits.  The  Report  found  persuasive  cases  holding  that 
exhaustion  was  not  required,  but  concluded  that  the 
Fourth  Circuit,  which  has  not  spoken  on  the  matter,  would 
require  exhaustion  of  administrative  remedies.  The 
district  court  determined,  however,  that  where  the 
plaintiff  asserts  a  section  1140  claim,  he  is  not 
required  to  exhaust  his  administrative  remedies  under  the 
applicable  ERISA  plan  of  his  former  employer. 

(J)  Collins  V.  Banker's  Life  &  Casualty  Co.,  C/A  No.  4:96- 
2199-22BE.  This  was  a  sexual  harassment  action  brought 
under  Title  VII.  The  plaintiff  also  alleged  a  number  of 
state  law  claims.  The  Report  recommended  that  summary 
judgment  should  be  granted  on  five  of  the  six  claims 
asserted  by  the  plaintiff.  The  Report  also  recommended 
that  the  plaintiff's  claim  of  negligent  supervision  be 
allowed  to  go  forward.  The  district  court  adopted  the 
Report  in  all  respects  except  as  to  the  Report's 
recommendation  regarding  the  negligent  supervision  claim. 
The  district  court  concluded  that  the  defendant  was 
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entitled  to  summary  judgment  on  the  negligent  supervision 
issue  because  the  plaintiff  could  not  proceed  on  that 
claim  where  she  had  no  surviving  claim  upon  which  to 
append  it. 

(K)  Wertz  v.  Foster,  C/A  No.  4 : 96-2858-22BE .  This  case  was 
brought  under  42  U.S.C.  §  1983  by  a  prisoner.  The  Report 
recommended  that  the  defendants'  motion  for  summary 
judgment  be  granted  as  to  four  of  the  five  defendants, 
that  summary  judgment  be  denied  on  two  claims  against  the 
fifth  defendant,  and  that  the  pretrial  detainee/ 
plaintiff's  defamation  claim  be  dismissed  for  lack  of 
jurisdiction.  The  district  court,  however,  granted 
summary  judgment  as  to  one  of  the  two  claims  against  the 
fifth  defendant  and  allowed  that  defendant  to  supplement 
the  record  as  to  the  second  claim.  After  the  record  was 
supplemented,  the  district  court  granted  summary  judgment 
to  the  fifth  defendant  on  the  remaining  claim. 

(L)  Williams  v.  Hood,  C/A  No.  4 :  96-3428-12BE.  This  was  a 
case  brought  by  a  prisoner  under  42  U.S.C.  §  1983.  The 
plaintiff  alleged  that,  among  other  things,  he  had  been 
denied  access  to  the  courts  as  a  pretrial  detainee 
because  the  law  library  in  the  detention  facility  was 
outdated.  Contrary  to  the  Report,  the  district  court 
concluded,  pursuant  to  28  U.S.C.  §  1915A,  that  the 
plaintiff's  allegations  of  being  denied  access  to  an 
adequate  law  library  stated  a  claim  upon  which  relief 
could  be  granted. 

(M)  Milliams  v.  East  Coast  Truck  Lines,  C/A  No.  4:96-3526- 
22BE.  This  was  an  action  under  the  Americans  with 
Disabilities  Act  and  for  race  discrimination  under  Title 
VII.  The  Report  recommended  that  summary  judgment  be 
granted  because  the  plaintiff  admitted  in  his  deposition 
that  he  had  been  terminated  because  he  had  gotten  into  a 
confrontation  with  a  customer.  Contrary  to  the  Report, 
the  district  court  concluded  that  the  plaintiff  had 
produced  sufficient  evidence  to  establish  that  the 
defendant's  articulated  reason  for  terminating  him  (i.e. . 
the  confrontation)  was  pretextual.  A  jury  trial  resulted 
in  a  verdict  for  the  defendant. 

(N)  Bennett  v.  Unicon  Concrete,  Inc.,  C/A  No.  4 :  96-3703-22BE. 
This  case  was  brought  under  the  Age  Discrimination  in 
Employment  Act.  The  Report  recommended  summary  judgment 
be  granted  because  the  plaintiff  failed  to  show  the 
defendant' s  proffered  reason  for  terminating  her--her 
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poor  work  performance — was  pretextual.  The  district  court 
declined  to  adopt  the  Report  because  it  concluded  that 
the  plaintiff's  production  of  a  favorable  letter  of 
recommendation  regarding  her  past  performance  constituted 
sufficient  evidence  to  allow  a  jury  to  find  that  the 
defendant's  articulated  reason  for  terminating  her  was 
pretextual. 

(0)  Jamison  v.  Condon,  C/A  No.  4 : 96-3747-22BE.  This  action 
was  brought  by  a  prisoner  under  42  U.S.C.  §  1983.  The 
plaintiff  asserted  that  defendants  violated  the  ex  post 
facto  clause  by  reclassifying  his  crimes  from  nonviolent 
to  violent  offenses.  The  Report  recommended  a  finding 
that  the  plaintiff  had  no  protected  liberty  interest  in 
his  classification.  Contrary  to  the  Report,  the  district 
court  concluded,  pursuant  to  28  U.S.C.  §  1915A,  that  the 
plaintiff  may  have  had  a  protected  liberty  interest  in 
retaining  the  custody  level  that  he  had  before  being 
reclassified. 

(P)  Long  V.  Belk  Dep't  Store,  C/A  No.  97-0230-22BE.  This  was 
sexual  harassment  action.  The  district  court  did  not 
adopt  the  Report  which  recommended  that  it  decline  to 
exercise  supplemental  jurisdiction  over  the  pendent 
state-law  claims  when  the  plaintiff's  federal  claims 
against  a  co-defendant  had  not  been  dismissed. 

(Q)  Brisbow  v.  Gordon,  C/A  No.  97-0729-lOBE.  In  this 
prisoner  case  brought  under  42  U.S.C.  §  1983,  the 
plaintiff  alleged  that  he  had  been  diagnosed  with 
hypertension  and  hepatitis  B,  but  denied  medical  care. 
The  district  court  did  not  adopt  the  Report,  which  had 
recommended  denying  the  motion  to  dismiss  as  to  two 
defendants,  because  it  concluded  that  the  two  defendants 
were  not  deliberately  indifferent  to  the  plaintiff's 
medical  condition. 

On  appeal,  the  Fourth  Circuit  affirmed  the  district 
court's  decisoin  to  grant  the  defendant's  motion  to 
dismiss.  See  Brisbow  v.  Gordon,  No.  98-6487  (4th  Cir. 
July  8,  1998)  (unpublished  table  decision)  (copy 
attached) . 

(R)  Tate  v.  Ham,  C/A  No.  4 :  97-1351-21BE.  This  was  a  case 
brought  by  a  prisoner  who  alleged  he  was  subjected  to 
excessive  force  during  his  arrest.  The  Report 
recommended  denying  the  defendants'  motion  for  summary 
judgment  on  the  plaintiff's  excessive  force  claim  because 
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the  defendants  had  failed  to  refute  the  allegations  of 
the  complaint.  The  district  court,  while  not  addressing 
the  merits  of  the  plaintiff's  allegations,  granted 
summary  judgment  to  the  defendants  because  it  concluded 
that  the  plaintiff  was  willfully  refusing  to  prosecute 
the  action. 

(S)  Johnson  v.  South  Carolina,  C/A  No.  4 : 97-3568-22BE.  This 
was  a  petition  for  writ  of  habeas  corpus.  The  district 
court  declined  to  accept  the  Report's  recommendation  that 
the  petitioner's  motion  to  proceed  in  forma  pauperis  be 
denied  because  the  petitioner  established  that  he  no 
longer  had  income  or  a  current  balance  in  his  trust 
account . 

(T)  Jeter  v.  South  Carolina,  C/A  No.  98-0568-21BE.  This  was 
a  prisoner  case  brought  under  42  U.S.C.  §  1983.  The 
Report,  pursuant  to  28  U.S.C.  §  1915A,  recommended  that 
three  of  the  eight  defendants  be  dismissed.  In  objecting 
to  the  recommendation,  the  plaintiff  offered  additional 
and  more  specific  allegations  against  one  of  the  three 
defendants.  After  reviewing  these  allegations,  the 
district  court  declined  to  accept  the  recommendation  as 
to  that  defendant. 

(U)  Wertz  V.  Michael  Moore,  C/A  No.  98-1577-22BE.  This  was 
a  petition  for  writ  of  habeas  corpus  brought  by  a 
prisoner.  The  Report  recommended  summary  dismissal  based 
on  its  conclusion  that  the  court  lacked  jurisdiction  over 
the  claim  because  the  petitioner  was  not  "in  custody" 
under  the  sentence  he  sought  to  attack.  The  district 
court  determined  that  the  petitioner  was  "in  custody" 
because  he  was  serving  consecutive  sentences,  even  though 
the  first  sentence  had  expired.  Therefore,  summary 
dismissal  was  not  appropriate. 

Because  neither  the  Reports  listed  above  nor  the  respective 
orders  of  the  district  judges  to  whom  the  above  Reports  were 
made  are  officially  reported,  they  are  attached  at  Tab  C. 

(3)  Citations  for  significant  opinions  on  federal  or  state 
constitutional  issues,  together  with  the  citations  to 
appellate  court  rulings  on  such  opinions. 

As  a  magistrate  judge,  I  issue  Reports  and  Recommendations  to 
the  district  judge.  My  Reports  thus  far  have  not  addressed 
any  novel  or  significant  constitutional  issues.  The  Reports 
dealing   with   constitutional   issues   primarily   concern 
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constitutional  claims  asserted  by  prisoners  under  42  U.S.C.  § 
1983  and  federal  habeas  law. 

16.  Public  Office:  State  (chronologically)  any  public  offices  you 
have  held ,  other  than  judicial  offices ,  including  the  terms  of 
service  and  whether  such  positions  were  elected  or  appointed. 
State  (chronologically)  any  unsuccessful  candidacies  for 
elective  public  office. 

Assistant  United  States  Attorney,  District  of  South  Carolina, 
1990-1996 

Interim  United  States  Attorney,  District  of  South  Carolina, 
January-May  1996  and  April-May  1993 


1^.   Legal  Career: 


Describe  chronologically  your  law  practice  and 
experience  after  graduation  from  law  school 
including : 

1 .  whether  you  served  as  cleric  to  a  judge ,  and  if 
so,  the  name  of  the  judge,  the  court,  and  the 
dates  of  the  period  you  were  a  clerk ; 

I  did  not  serve  as  a  law  clerk  to  a  judge. 

2.  whether  you  practiced  alone,  and  if  so,  the 
addresses  and  dates ; 

I  was  not  a  sole  practitioner. 

3 .  the  dates ,  names  and  addresses  of  law  firms  or 
offices ,  companies  or  governmental  agencies 
with  which  you  have  been  connected,  and  the 
nature  of  your  connection  with  each; 

1972-1979  United  States  Department  of  Health, 
Education,  and  Welfare 
Washington,  D.C. 
Equal  Opportunity  Specialist 

1979-1980  United  States  Equal  Employment 
Opportunity  Commission 
Washington,  D.  C. 
Equal  Opportunity  Specialist 
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1980-1988  United  States  Department  of 

Education 
Office  for  Civil  Rights 
Washington,  D.  C. 
Attorney  Advisor,  General  Attorney, 

and  Senior  Trial  Attorney 

1988-1990  Austin,  Lewis  &  Rogers,  P. A. 

(Formerly  Lewis,  Bruce  &  Potts) 
Post  Office  Box  11716 
1310  Lady  Street 
Columbia,  South  Carolina 
Associate  and  Shareholder 

1990-1996  United  States  Department  of  Justice 
United  States  Attorney's  Office 
Columbia,  South  Carolina 
Assistant  United  States  Attorney 
June  1991  -  Deputy  Assistant  United 

States  Attorney  for  Management 
June  1992  -  May  1996,  Chief,  Civil 

Division 
April-May  1993  -  Interim  United 

States  Attorney 
January-May  1996  -  Interim  United 

States  Attorney 

1996-     United  States  District  Court 
Present    District  of  South  Carolina 
Florence,  South  Carolina 
United  States  Magistrate  Judge 

What  has  been  the  general  character  of  your  law 
practice,  dividing  it  into  periods  with  dates  if 
its  character  has  changed  over  the  years? 

From  1980-1988  I  served  as  a  government  lawyer  with 
the  United  States  Department  of  Education  (After 
graduating  from  law  school  I  remained  in  an  Equal 
Opportunity  Specialist  position  until  1980.) 

From  1988-1990  I  was  in  a  civil  private  practice  in 
South  Carolina. 

From  1990-1996  I  served  in  various  positions  in  the 
United  States  Attorney' s  Office  for  the  District  of 
South  Carolina.   My  work  was  predominantly  civil. 
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2 .    Describe  your  typical  former  clients ,  and  mention 
the  areas,  if  any,  in  which  you  have  specialized. 

From  1980-1988,  I  was  Attorney  Advisor,  General 
Attorney,  and  Senior  Trial  Attorney  with  the  United 
States  Department  of  Education,  Office  for  Civil 
Rights,  in  Washington,  D.C.  I  was  responsible  for 
litigating  complex  administrative  cases  initiated 
against  educational  institutions  for  violations  of 
civil  rights  laws  prohibiting  discrimination  on  the 
basis  of  race,  national  origin,  sex,  and 
disability. 

When  I  was  in  private  practice  from  1988-1990  in 
the  firm  of  Lewis,  Bruce  &  Potts,  I  handled  civil 
cases.  In  addition  to  general  plaintiff's  cases, 
my  primary  concentration  was  public  utility 
litigation.  My  primary  client  was  the  Electric 
Cooperative  of  South  Carolina.  I  represented  the 
electric  cooperative  before  the  South  Carolina 
Public  Service  Commission  on  territorial  dispute 
issues.  The  opposing  party  in  these  cases  was  the 
public  utility  for  South  Carolina. 

From  December  1990-May  1996,  I  worked  in  the  Civil 
Division  in  the  United  States  Attorney's  Office. 
Beginning  in  1992,  I  was  Chief  of  the  Civil 
Division  and  responsible  for  supervising  all  civil 
litigation.  The  Civil  Division  is  responsible  for 
defending  all  suits  filed  against  the  United  States 
in  the  District  of  South  Carolina.  These  cases 
include  issues  involving  violations  of  the 
Environmental  Protection  laws,  the  Federal  Torts 
Claims  Act  (medical  malpractice,  slip  and  fall, 
automobile  accidents) ,  contract  disputes, 
discrimination  cases,  foreclosures,  bankruptcy, 
collections,  social  security,  and  prison  cases.  In 
addition,  the  division  is  responsible  for 
affirmative  civil  enforcement  cases  which  involve 
violations  of  the  False  Claims  Act.  I  participated 
in  the  development  of  litigation  strategies  in  the 
cases  handled  by  the  division  and  reviewed  legal 
memoranda  and  briefs  that  were  filed.  In  addition 
to  my  supervisory  responsibilities,  I  maintained  a 
full  case  load.  I  represented  the  United  States  in 
Federal  District  Court  in  Federal  Tort  Claims  Act 
cases  including  medical  malpractice  cases, 
foreclosure   and   property   cases,    employment 
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discrimination  cases,  food  stamp  fraud  cases. 
Privacy  Act  and  Freedom  of  Information  Act  cases. 

In  addition  to  my  litigation  responsibilities  in 
the  United  States  Attorney's  Office,  I  held  various 
other  positions.  I  was  appointed  by  Attorney 
General  Janet  Reno  to  serve  as  Interim  United 
States  Attorney  from  April  2,  1993  to  May  19,  1993 
and  again  from  January  to  May  1996.  I  was 
responsible  for  supervising  the  entire  office, 
including  the  criminal  division.  I  was  involved  in 
all  major  prosecutorial  decisions.  I  was  also  named 
Executive  Assistant  United  States  Attorney  in  March 
1992.  In  June  1991,  I  was  named  Deputy  Assistant 
United  States  Attorney  for  Management.  In  these 
positions,  I  served  as  one  of  the  principal 
administrators  of  the  office. 

1.  Did  you  appear  in  court  frequently,  occasionally, 
or  not  at  all?  If  the  frequency  of  your 
appearances  in  court  varied,  describe  each 
variance ,  giving  dates . 

I  appeared  in  court  on  a  regular  basis. 

2 .  What  percentage  of  these  appearances  was  in : 

(a)  federal  courts . 

(b)  state  courts  of  record. 

(c)  other  courts. 

Approximately  one  hundred  percent  of  my  appearances 
were  in  Federal  court. 

3 .  What  percentage  of  your  litigation  was 

(a)  civil. 

(b)  criminal . 

Approximately  one  hundred  percent  of  my  litigation 
was  civil  in  nature. 

4.  State  the  nuniber  of  cases  you  tried  to  verdict  or 
judgment  (rather  than  settled)  in  courts  of  record, 
indicating  whether  you  were  sole  counsel,  chief 
counsel ,  or  associate  counsel . 

I  have  tried  eight  cases  to  conclusion. 
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5 .    What  percentage  of  these  trials  was : 

(a)  jury 

(b)  non-jury 

All  of  the  above  eight  cases  were  non-jury  cases. 

Litigation:  Describe  the  ten  most  significant  litigated 
matters  which  you  personally  handled.  Give  the  citations,  if 
the  cases  were  reported,  and  the  docket  number  and  date  if 
unreported.  Give  a  capsule  summary  of  the  substance  of  each 
case.  Identify  the  party  or  parties  whom  you  represented; 
describe  in  detail  the  nature  of  your  participation  in  the 
litigation  euid  the  final  disposition  of  the  case.  Also  state 
as  to  each  case : 

(a)  the  date  of  representation ; 

(b)  the  name  of  the  court  and  the  name  of  the 
judge  or  judges  before  whom  the  case  was 
litigated;  and 

(c)  The  individual  name,  addresses,  and  telephone 
numbers  of  co-counsel  and  of  principal  counsel 
for  each  of  the  other  parties . 

A  listing  of  the  ten  most  significant  litigated  matters  which 
I  personally  handled,  and  a  summary  of  the  substance  of  each 
case,  follow. 

Fabers  v.  United  States,  C/A  No.  90-2782-2  (D.S.C.  April  21, 
1992),  aff'd,  978  F.2d  1254  (4th  Cir.  1992)  (unpublished  table 
decision)  .  Plaintiff  brought  this  action  pro  se  against  the 
Secretary  of  the  Navy  in  his  official  capacity  as  head  of  the 
agency.  Fabers  alleged  she  was  discriminated  against  on  the 
basis  of  her  race  because  she  was  not  selected  for  a  vacancy. 
I  represented  the  government  through  appeal.  A  motion  for 
summary  judgment  was  filed  which  argued  that,  although  Fabers 
had  established  a  prima  facie  case,  the  United  States  had 
articulated  a  legitimate,  nondiscriminatory  reason  for  not 
selecting  Fabers.  I  argued  the  summary  judgment  motion. 
Summary  judgment  was  granted.  Fabers  appealed  and  the  Fourth 
Circuit  Court  of  Appeals  affirmed. 

(a)  The  case  was  litigated  in  1992. 

(b)  The  trial  judge  was  the  Honorable  David  C.  Norton. 

(c)  I  was  sole  counsel  for  the  United  States. 
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Plaintiff  appeared  pro   se. 

Biondo  v.  United  States  Department  of  the  Navy,  C/A  No.  2:92- 
0184-198  (D.S.C.),  aff'd,  86  F.3d  1148  (4th  Cir.  1996) 
(unpublished  table  decision) .  This  was  one  of  ninety-six 
complaints  (most  of  which  were  pro  se)  brought  against  the 
Charleston  Naval  Shipyard  by  employees  who  were  dissatisfied 
with  the  way  they  were  treated.  Plaintiffs  were  seeking 
damages  for  improper  maintenance  of  files  under  subsection  (e) 
of  the  Privacy  Act,  5  U.S.C.  §  522a.  I  represented  the 
defendant,  the  United  States  Department  of  the  Navy.  I  was 
sole  counsel  on  the  case  from  its  inception  until  I  was 
appointed  United  States  Magistrate  Judge.  I  wrote  and  argued 
all  motions  for  all  of  the  cases. 

(a)  The  first  of  the  cases  was  filed  in  1992,  and  the 
district  court's  granting  of  summary  judgment  for  the 
Department  of  the  Navy  was  affirmed  without  oral  argument 
by  the  Fourth  Circuit  of  Appeals  on  May  28,  1996. 

(b)  The  case  was  before  the  Honorable  David  C.  Norton,  United 
States  District  Judge  for  the  District  of  South  Carolina. 

(c)  I  was  sole  counsel  for  the  defendant.  When  I  left  the 
United  States  Attorney's  Office,  the  case  was  assigned  to 
John  H.  Douglas,  Esquire,  Office  of  the  United  States 
Attorney,  Post  Office  Box  1405,  Charleston,  South 
Carolina  29402,  (843)  724-4381. 

Plaintiffs  who  retained  counsel  were  represented  by: 

Michael  T.  Rose,  Esquire 
Mortimer,  Leiendecker  &  Rose 
1810  Trolley  Road 
Summerville,  SC  29484 
(843)  821-1500 

Douglas  G.  Borsich,  Esquire 
2138  Ashley  Phosphate  Road,  Suite  201 
North  Charleston,  SC  29406 
(843)  764-2474 

G.P.  Callison,  Jr.,  Esquire 
Callison  Dorn  Thomason  &  Knott,  P. A. 
Post  Office  Box  3208 
Greenwood,  SC  29648-3208 
(864)  223-8111 
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United  States  v.  Southern  Apartments,  C/A  No.  3:89-289-15. 
This  was  a  complicated  mortgage  foreclosure  of  an  apartment 
complex  brought  by  the  government  (Farmers  Home 
Administration) .  The  issue  was  whether  failure  to  keep  the 
complex  in  good  repair,  rather  than  non-payment,  constituted 
default.  It  was  the  first  "failure  to  keep  in  good  repair" 
case  in  the  district.  The  case  was  a  non-jury  trial  with 
judgment  for  the  government.  I  wrote  the  trial  brief  and 
proposed  findings  of  fact  and  did  the  cross-examination  of  all 
the  opposing  witnesses. 

(a)  The  case  was  decided  in  February  1991  in  an  unpublished 
opinion . 

(b)  The  trial  judge  was  the  Honorable  Clyde  Hamilton,  United 
States  District  Judge  {now  on  the  United  States  Court  of 
Appeals  for  the  Fourth  Judicial  Circuit) . 

(c)  Government  Co-counsel:    Wistar  Stuckey,  Esquire 

(Retired) 
1548  Shady  Lane 
Columbia,  SC  29206  (Home) 
(803)  787-1778 

Counsel  for  Defendant:    A.  Paul  Weissenstein,  Jr., 

Esquire 

109  North  Main  Street 
Post  Office  Box  1289 
Sumter,  SC  29151-1289 
(803)  775-1274 

South  Carolina  v.  O'Leary,  865  F.  Supp.  300  (D.S.C.  1994), 
rev'd,  64  F.3d  892  (4th  Cir.  1995).  I  represented  the 
Defendant  Department  of  Energy  and  argued  against  a 
preliminary  injunction,  which  was  granted.  The  Court  of 
Appeals  for  the  Fourth  Circuit  reversed.  In  this  case,  the 
State  of  South  Carolina  sought  to  enjoin  the  Department  of 
Energy  under  the  National  Environmental  Policy  Act  (NEPA)  to 
prevent  DOE  from  accepting  foreign  spent  nuclear  fuel 
assemblies  for  storage  within  the  state  before  DOE  completed 
an  environmental  impact  statement  (EIS) .  This  case  is 
significant  because  it  affected  the  ability  of  the  United 
States  to  honor  its  commitment  made  in  furtherance  of  its 
nuclear  nonproliferation  policy.  I  was  involved  in  the 
initial  phase  of  the  litigation  and  argued  the  Temporary 
Restraining  Order. 
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(a)  This  portion  of  the  litigation  took  place  from  1994  to 
1995. 

(b)  The  trial  judge  was  the  Honorable  Matthew  J.  Perry, 

(c)  Government  Co-counsel:    Charles  Findlay,  Esquire 

Department  of  Justice 
601  Pennsylvania  Avenue  N.W. 
8th  Floor,  Room  854 
Washington,  D.C.   20004 
(202)  305-0447 

Gregory  D.  Page,  Esquire 
Department  of  Justice 
601  Pennsylvania  Avenue  N.W. 
8th  Floor,  Room  854 
Washington,  D.C.   20004 
(202)  305-0446 


Counsel  for  Governor; 


Counsel  for  Interveners : 


T.  Travis  Medloclc,  Esquire 
1501  Richland  Street 
Columbia,  SC  29201 
(803)  779-3500 

Edwin  Evans,  Esquire 
Post  Office  Box  12444 
Columbia,  SC  29211 
(803)  734-1261 

Kenneth  P.  Woodington,  Esquire 
Post  Office  Box  11549 
Columbia,  SC  29211 
(803)  734-3680 

Howard  A.  Van  Dine,  III,  Esquire 
James  C.  Gray,  Jr.,  Esquire 
Nelson  Mullins  Riley  & 

Scarborough 
Post  Office  Box  11070 
Columbia,  SC  29211 
(803)  733-9466 


Tisdale  Quick  Stop,  Inc.  v.  United  States,  C/A  No.  4:91-1156- 
2.  This  case  involved  the  government's  attempt  to 
administratively  disqualify  Tisdale  Quick  Stop  from 
eligibility  to  redeem  food  stamps  because  of  violations  of 
applicable  Department  of  Agriculture,  Food  and  Nutrition 
Service  (FNS)  regulations.   Tisdale  sued  for  reinstatement. 
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The  district  court  dismissed  the  action  and  upheld  the  three- 
year  disqualification.   I  was  sole  counsel. 

(a)  The  case  was  litigated  in  1991. 

(b)  The  trial  judge  was  the  Honorable  C.  Weston  Houck. 

(c)  I  represented  the  United  States. 

Counsel  for  Plaintiff:    Gerald  Malloy,  Esquire 

Saleeby  &  Cox 
Post  Office  Box  519 
Hartsville,  SC  29550 
(843)  332-1531 

F.  Trayco  v.  United  States,  C/A  No.  4:89-0361-2;  1991  WL  516834 
(D.S.C.),  aff'd,  994  F.2d  832  (Fed.  Cir.  1993).  I  represented 
the  United  States  Customs  Service  in  this  action  to  set  aside 
a  penalty  paid  under  protest  for  alleged  violations  of  the 
mariting  regulations  of  section  304  of  the  Tariff  Act  of  1930. 
The  case  is  significant  because  it  involved  judicial  review  of 
administrative  findings.  I  briefed  and  argued  the  Motion  to 
Dismiss . 

(a)  This  case  was  litigated  from  1989  to  1991. 

(b)  The  trial  judge  was  the  Honorable  C.  Weston  Houclc. 

(c)  Government  Co-counsel:    Wistar  Stuc)cey,  Esquire 

(Retired) 
1548  Shady  Lane 
Columbia,  SC  29206  (Home) 
(803)  787-1778 

Counsel  for  Plaintiff:    Jon  Rene  Josey,  Esquire 

(formerly  in  private  practice, 
currently  U.S.  Attorney) 
1441  Main  Street,  Suite  500 
Columbia,  SC  29201 
(803)  929-3000 

G.  BerJteiey  Electric  Cooperative,  Inc.  v.  South  Carolina  Public 
Service  Comm'n,  402  S.E.2d  674  (S.C.  1991).  I  represented  the 
plaintiff  in  this  case  before  the  Public  Service  Commission. 
South  Carolina  Electric  &  Gas  Company  had  an  exclusive 
franchise  agreement  with  the  Town  of  Summerville,  South 
Carolina.  In  July  1987,  Summerville  annexed  an  undeveloped 
parcel  of  land  within  300  feet  of  the  plaintiff's  existing 
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electric  lines.  After  the  parcel  was  developed,  the  landowner 
requested  service  from  SCE&G.  However,  the  Territorial 
Assignment  Act  provides  that  electric  suppliers  have  the  right 
to  serve  premises  "initially  requiring  electric  service  after 
July  1,  1969,  which  are  located  wholly  within  three  hundred 
feet  of  such  electric  supplier's  lines  as  such  lines  exist  on 
July  1,  1969."  S.C.  Code  Ann.  §  58-27-620  ( 1)  (b)  .  The  state 
supreme  court  found  that  the  Territorial  Assignment  Act  did 
not  apply  in  this  case  because  the  area  had  not  been  assigned 
by  the  PSC,  and  a  municipality  may  designate  a  supplier  to 
provide  electric  service  within  its  corporate  limits. 

(a)  This  case  was  litigated  from  1987  to  1991. 

(b)  The  case  was  tried  before  the  PSC.  Its  findings  were 
affirmed  by  the  Honorable  Ellis  B.  Drew,  Jr.  and  by  the 
South  Carolina  Supreme  Court. 


(c)   Plaintiff's  Co-counsel: 


E.  Crosby  Lewis,  Esquire 
Post  Office  Box  11716 
Columbia,  SC  29211 
(803)  256-4000 


John  B.  Williams,  Esquire 
Post  Office  Box  1288 
Moncks  Corner,  SC  29461 
(803)  761-8232 


Defendant's  counsel: 


Belton  T.  Zeigler,  Esquire 
South  Carolina  Electric  &  Gas 

Company  02  5 
Columbia,  SC  29218 
(803)  748-3477 


Sarena  D.  Burch,  Esquire 
SCANA  Corp. 
Legal  Dept .  106 
Columbia,  SC  29218 
(803)  748-3321 


Amicus  Curiae  Counsel: 


James  M.  Brailsford,  III, 

Esquire 
Franlc  R.  Ellerbe,  III,  Esquire 
Robinson,  McFadden  &  Moore 
Post  Office  Box  944 
Columbia,  SC  29202 
(803)  779-8900 
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H.  City  of  Aiken  v.  Aiken  Electric  Cooperative,  C/A  No.  90-CP-02- 
377;  409  S.E.2d  403  (S.C.  1991).  The  City  brought  an  action 
for  declaratory  and  injunctive  relief  after  the  Aiken  Electric 
Cooperative  attempted  to  extend  its  lines  to  serve  new 
customers  within  the  annexed  areas  of  the  city.  The  case  is 
significant  because  it  involved  an  interpretation  of  Article 
8  of  the  South  Carolina  Constitution  regarding  a 
municipality's  constitutional  right  to  control  its  streets  to 
regulate  utilities.  The  case  involved  millions  of  dollars 
worth  of  electric  service.  I  was  co-counsel  and  researched 
and  wrote  the  brief. 

(a)  The  case  was  litigated  from  1990  to  1991. 

(b)  The  trial  judge  was  the  Honorable  Rodney  A.  Peeples . 

(c)  Co-counsel  for  Aiken  Electric  Cooperative: 

E.  Crosby  Lewis,  Esquire 
Post  Office  Box  11716 
Columbia,  SC  29211 
(803)  256-4000 

The  Honorable  Thomas  E.  Huff 
South  Carolina  Court  of  Appeals 
1015  Sumter  Street 
Post  Office  Box  11629 
Columbia,  SC  29211 
(803)  734-1890 

Counsel  for  Central  Electric  Power  Cooperative: 

C.  Pinckney  Roberts,  Esquire 
Central  Electric  Cooperative 
Post  Office  Box  1455 
Columbia,  SC  29202 
(803)  779-4975 

Counsel  for  South  Carolina  Public  Service  Authority: 

Carolyn  Matthews,  Esquire 
Post  Office  Box  12399 
Columbia,  SC  29211 
(803)  799-9772 

I.  McQueen  v.  United  States,  C/A  No.  4:92-1064-21.  I  represented 
the  Farmers  Home  Administration  in  this  mortgage  foreclosure 
case.   This  case  is  significant  because  it  was  a  contested 
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foreclosure  that  went  to  trial.  The  primary  issue  was  whether 
the  government  performed  its  obligation  under  the  mortgage  and 
note  to  notify  the  plaintiff  of  default.  I  was  active  in  the 
trial,  including  examining  and  cross-examining  witnesses.  I 
prepared  the  Proposed  Findings  of  Fact  and  Conclusions  of  Law. 

(a)  This  case  was  litigated  from  March  1991  to  January  1994. 

(b)  The  trial  judge  was  the  Honorable  William  B.  Traxler. 

(c)  Government  Co-Counsel:    Janet  Butcher,  Esquire 

General  Counsel 

Department  of  Social  Services 

Columbia,  SC  29202 

(803)  734-6215 

Plaintiff's  counsel:      Brenda  Reddix-Smalls,  Esquire 

Eleazer  R.  Carter,  Esquire 
Post  Office  Box  2073 
Columbia,  SC  29202 
(803)  779-2545 

Wilkes  V.  Freeh.  C/A  No.:  3:95-0072-1.  The  plaintiff  filed  a 
Freedom  of  Information  Act  (FOIA)  action  to  obtain  all  Federal 
Bureau  of  Investigation  (FBI)  files  maintained  on  him. 
Although  ultimately  found  not  guilty  by  a  jury,  the  plaintiff 
had  been  indicted  in  "Operation  Lost  Trust,"  a  significant 
criminal  investigation  by  the  United  States  Attorney  into 
corruption  in  the  South  Carolina  Legislature.  The  criminal 
investigation  resulted  in  sweeping  ethics  reform.  This  case 
was  significant  because  of  issues  of  privilege  and  the 
voluminous  record  involved.  I  represented  the  FBI  in  the 
civil  FOIA  case.  I  argued  a  motion  for  protective  order.  The 
case  is  still  pending. 

(a)  This  case  was  litigated  in  1995. 

(b)  The  trial  judge  was  the  Honorable  Falcon  B.  Hawkins. 


(c)   Government  Co-counsel: 


Plaintiff's  counsel: 


Charles  Sheperd,  Esquire 
Federal  Bureau  of  Investigation 
1835  Assembly  Street 
Columbia,  SC  29201 
(803)  254-3011 

Jay  Bender,  Esquire 
Post  Office  Box  8057 
Columbia,  SC  29202 
(803)  799-9091 
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19.  Legal  Activities :  Describe  the  most  significant  legal 
activities  you  have  pursued,  including  significamt  litigation 
which  did  not  progress  to  trial  or  legal  matters  that  did  not 
involve  litigation.  Describe  the  nature  of  your  participation 
in  this  question,  please  omit  any  information  protected  by  the 
attorney-client  privilege  (unless  the  privilege  has  been 
waived. ) 

I  served  as  Chair,  Vice  Chair,  and  Section  Delegate  for  the 
Government  Law  Section  of  the  South  Carolina  Bar.  I  was 
responsible  for  planning  seminars  and  educational  programs  for 
lawyers  with  a  government-based  practice. 

I  was  Co-Chair  of  the  Richland  County  Bar  Association' s  Mentor 
Program.  I  was  responsible  for  developing  and  implementing 
the  mentor  program  for  law  students  of  the  University  of  South 
Carolina.  This  involved  recruiting  attorneys  to  serve  as 
mentors . 

As  a  Magistrate  Judge,  I  presided  over  a  mock  trial  for  high 
school  students.  This  program  was  sponsored  by  the  South 
Carolina  Bar  and  was  part  of  a  national  program. 


li. FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 


List  sources,  amounts  and  dates  of  all  anticipated  receipts 
from  deferred  income  arrangements,  stock,  options,  uncos9>leted 
contracts  and  other  future  benefits  which  you  expect  to  derive 
from  previous  business  relationships,  professional  services, 
firm  memberships,  former  employers,  clients,  or  customers. 
Please  describe  the  arrangements  you  have  made  to  be 
compensated  in  the  future  for  any  financial  or  business 
interest. 

Federal  Civil  Service  Retirement.  No  arrangements  have  been 
made  for  other  compensation. 
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2 .  Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.  Identify  the  categories 
of  litigation  and  finiuicial  arrangements  that  are  likely  to 
present  potential  conf licts-of-interest  during  your  initial 
service  in  the  position  to  which  you  have  been  nominated. 

I  will  follow  the  Canons  of  Judicial  Conduct,  the  Code  of 
conduct  for  Judicial  Employees  published  by  the  Judicial 
Conference  of  the  United  States,  and  the  guidelines  of  the 
District  Court.  If  I  become  aware  of  a  conflict  or  a 
potential  conflict  I  will  promptly  take  appropriate  steps  to 
restrict  the  performance  of  official  duties  in  such  matters  so 
as  to  avoid  a  conflict  or  the  appearance  of  a  conflict  of 
interest . 

3 .  Do  you  have  any  plans ,  commitments ,  or  agreements  to  pursue 
outside  employment,  with  or  without  condensation,  during  your 
service  with  the  court?   If  so,  explain. 

No. 

4 .  List  sources  and  amounts  of  all  income  received  during  the 
calendar  year  preceding  your  nomination  amd  for  the  current 
calendar  year ,  including  all  salaries ,  fees ,  dividends , 
interest,  gifts,  rents  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  more  (If  you  prefer  to  do  so, 
copies  of  the  financial  disclosure  report,  required  by  the 
Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 

Financial  Disclosure  Report  is  attached. 

5 .  Please  conplete  the  attached  financial  net  worth  statement  in 
detail  (Add  schedules  as  called  for) . 

Net  Worth  Statement  is  attached. 

6 .  Have  you  ever  held  a  position  or  played  a  role  in  a  political 
campaign?  If  so,  please  identify  the  particulars  of  the 
campaign,  including  the  candidate,  dates  of  the  can^aign,  your 
title  and  responsibilities . 

No. 
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HI. GENERAL  fPUBLIO 


1 .  An  ethical  consideration  under  Czuion  2  of  the  American  Bar 
Association's  Code  of  Professional  Responsibility  calls  for 
"every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in 
serving  the  disadvzuitaged. "  Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances  and 
the  amount  of  time  devoted  to  each. 

As  a  federal  employee  for  most  of  my  legal  career,  I  was 
limited  in  the  types  of  activities  I  could  become  involved  in 
because  of  a  possible  conflict  of  interest.  However,  I  have 
participated  as  a  judge  for  moot  court  competition.  Through 
this  endeavor,  I  assisted  the  students  develop  trial  advocacy 
skills.  I  was  co-chair  of  the  Richland  County  Bar  Mentor 
Program  and  also  served  as  a  mentor  for  first-year  law 
students.  I  participated  in  a  retreat  for  the  Inns  of  Court 
at  the  Citadel.  This  program  was  designed  to  help  pre-law 
students  at  the  Citadel  develop  critical  thinking,  legal 
writing,  and  oral  advocacy  skills  before  entering  law  school. 

I  have  worked  with  the  South  Carolina  Chapter  of  the  Leukemia 
Society  in  an  effort  to  raise  awareness  regarding  the  need  to 
find  a  cure.  I  ran  the  New  York  City  Marathon  to  raise  money 
on  behalf  of  a  child  in  South  Carolina  who  suffers  with 
leukemia.  I  also  served  on  the  Board  to  develop  plans  for  the 
South  Carolina  Aquarium,  which  would  provide  educational 
opportunities  for  all  children  of  South  Carolina. 

2.  The  American  Bar  Association's  Commentary  to  its  Code  of 
Judicial  Conduct  states  that  it  is  inappropriate  for  a  judge 
to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you 
currently  belong  or  have  you  belonged  to  any  organization 
which  discriminates  —  through  either  formal  membership 
requirements  or  the  practical  iii9>lementation  of  membership 
policies?  If  so,  list,  with  dates  of  membership.  What  you 
have  done  to  try  to  change  these  policies? 

No. 
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3 .  Is  there  a  selection  commission  in  your  jurisdiction  to 
recommend  candidates  for  nomination  to  the  federal  courts?  If 
so,  did  it  recommend  your  nomination?  Please  describe  your 
experience  in  the  entire  judicial  selection  process ,  from 
beginning  to  end  (including  the  circumstances  which  led  to 
your  nomination  and  interviews  in  which  you  participated) . 

I  was  contacted  by  Senator  Ernest  F.  Hollings  of  South 
Carolina  and  asked  to  meet  with  him  concerning  a  possible 
judicial  vacancy.  After  this  meeting.  Senator  Hollings 
announced  that  he  was  recommending  me  to  the  President  for 
nomination  as  a  United  States  District  Judge.  I  then  was 
contacted  by  representatives  of  the  White  House  Counsel  and 
was  provided  with  numerous  questionnaires  to  be  completed.  As 
instructed  by  the  White  House,  I  provided  completed  copies  of 
the  questionnaires  to  the  Department  of  Justice.  I  was 
requested  to  come  to  Washington,  D.C.  to  meet  with  Justice 
Department  attorneys  and  a  representative  of  the  White  House 
Counsel's  office.  Following  this  meeting,  I  was  interviewed 
by  the  Federal  Bureau  of  Investigation  and  the  American  Bar 
Association's  Standing  Committee  on  Federal  Judiciary. 

4 .  Has  anyone  involved  in  the  process  of  selecting  you  as  a 
judicial  nomdnee  discussed  with  you  any  specific  case,  legal 
issue  or  question  in  a  manner  that  could  reasonably  be 
interpreted  as  asking  how  you  would  rule  on  such  case,  issue, 
or  question?   If  so,  please  explain  fully. 

No. 

5 .  Please  discuss  your  views  on  the  following  criticism  involving 
"judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal 
government,  and  within  society  generally,  has  become  the 
subject  of  increasing  controversy  in  recent  years.  It  has 
become  the  target  of  both  popular  and  academic  criticism  that 
alleges  that  the  judicial  branch  has  usurped  many  of  the 
prerogatives  of  other  branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have 
been  said  to  include: 

a.    A  tendency  by  the  judiciary  toward  problem-solution 
rather  than  grievance-resolution; 
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b.  A  tendency  by  the  judiciary  to  employ  the 
individual  plaintiff  as  a  vehicle  for  the 
imposition  of  far-reaching  orders  extending  to 
broad  classes  of  individuals ; 

c.  A  tendency  by  the  judiciary  to  in^ose  broad, 
affirmative  duties  upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  juris- 
dictional requirements  such  as  standing  and 
r  ipene  s  s ;  and 

e.  A  tendency  by  the  judiciary  to  ui^ose  itself  upon 
other  institutions  in  the  manner  of  an 
administrator  with  continuing  oversight 
responsibilities . 

The  above-listed  characteristics  describe  a  judicial  decision 
making  process  that  occurs  when  judges  impose  their  own 
political  philosophy  on  the  public  via  their  decisions  in 
legal  disputes.  The  folly  of  such  a  decision-making  process 
is  that  it  usurps  the  powers  of  other  branches  of  government. 
The  Constitution  of  the  United  States  provides  for  a  system  of 
checks  and  balances.  Each  branch  of  government  has  its  own 
very  important  and  distinct  role. 

At  the  district  court  level,  the  above-listed  characteristics 
may  also  illustrate  judges  who  do  not  fully  appreciate  the 
doctrine  of  stare  decisis.  Although  precedent  does  not  always 
exist  for  each  legal  question  that  comes  before  the  district 
court,  judges  must  not  base  their  answers  to  these  questions 
on  their  own  personal  views  of  what  the  law  ought  to  be. 
Rather,  judges  must  look  to  the  text  of  the  Constitution,  as 
interpreted  by  the  United  States  Supreme  Court,  if  it  is  a 
constitutional  question;  the  intent  of  Congress,  if  it  is  a 
question  of  statutory  construction;  and  to  analogous  case  law 
from  the  controlling  circuit  court  of  appeals,  and  if  none 
exists,  to  analogous  decisions  from  the  other  circuit  courts 
of  appeals  and  other  district  courts. 

In  conclusion,  federal  judges  must  strictly  guard  against  any 
tendency  to  base  their  legal  decisions  upon  their  own  personal 
beliefs.  Having  independent,  non-elected  judges  exceeding 
their  proper  role  subverts  the  constitutional  system  of  checks 
and  balances. 
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AFFIDAVIT 


I,  Margaret  B.  Seymour,  do  swear  that  the  information  provided 
in  this  statement  is,  to  the  best  of  my  knowledge,  true  and 
accurate. 


(DATE)  '  ^(NAME)        V 


^^np 


(NOTAR^) 
Deborah  P.  Morgan 
Notary  Public  for  South  Carolina 
My  Commission  Expires:  nl  Cj  (  ^^  a-a 
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AO-IO(w) 
Rn.l/M 


FINANCIAL  DISCLOSURE  REPORT 
Nominatioii  Report 


Report  Requirrd  by  the  Ethtcs 
Reform  Act  of  I9S9.  Pub  L  No. 
101-194.  November  30.  I9S9 
(5  use  Afp  4 .  Sec  101112) 


1.  FcTMO  ltcp«rtillt         iLast  name,  first,  middle  miJiall 
Sttyuiour,    Margaret   B. 


2.  Court  or  Orsanlntloa 

US   District    Court,    DSC 


1.  Due  or  Report 

09/07/1998 


4,  tide  (Article  III  Judges  indicate  active  or 

senior  status:  magistrate  judges  indicate 
futt-  or  part-time) 

US  District  Judge    -   Nominee 


5.  Report  Tjrpe  (dacck  type) 
^     ftmataoa.  Due  [ 


«.  Reportliit  Pi 

01/01/1997 


08/31/1998 


7.  Cbunbcn  «r  Office  Addrat 

U.S.    District   Court 

P.O.    Box  1830  401  W.    Evans  St 

Florence,    SO  29S01 


8.  Od  the  basis  of  the  Infomistlon  contained  In  thb  Report  and  any 
modlflcatloos  pertaining  tbcreto,  U  Is  In  my  opinion.  In  cocnpUaDcc 
with  appUcabk  laws  and  rcgulatioiis. 


IMFORTANT  NOTES:  The 
chedang  die  NONE  box  for  each 


accompanying  this  form  must  be  foilowed   Complete  aU  parts. 
I  where  you  have  no  reportable  iitformation  Sign  on  the  last  page- 


POSmONS      (Reporting  individual  only:  see  pp  9-13 1^ Instructions.) 
POSITION 
NONE    (No  rcpoitlble  positions  ) 

Lrector  South  Caroli 


□ 


NAME  OF  ORGANIZATION /ENTITY 


2   Director 


South  Carolina  Ch^ter  -  Leukemia  Society 


3   Director 


Carolina  Marathon  Associati 


II.     AGREEMENTS      disponing  individual  only.  setppl416  of  Instructions  ) 

DATE  PARTIES  AND  TERMS 

P  NONE   (No  reporublc  agreements  ) 


III.     NON-INVESTMENT  INCOME        (Reporting  individual  and  spouse;  see  pp-  17-24  of  Instructions.) 

DATE  SOURCE  AND  TYPE 

I I    NONE    (No  reportable  ooo-investment  income  ) 


GROSS  INCOME 

(yours,  ooi  spouse's) 


1   1996 


State  of  South  Caroli 


Salary  (S) 


2   1997 

State  of  South  Carolina 

-  Salary  ISI 

3   1998 

State  of  South  Carolina 

-  Salary  (S) 

« 

544 


FINANCIAL  DISCLOSURE  REPORT 


Nune  of  Penoo  Repofliiig 

Seymour,   Margaret  B 


DacofRepon 

09/07/1998 


IV.  REIMBURSEMENTS    ■■  transporUtion,  lodging,  food,  entertainment 

(Includes  those  to  spouse  and  dependent  children;  use  the  pareniheticals  ~(Sr  and  "(DC)'  to  indicaie  reportable  reunbursemenxs  received  by  spouse 
and  dependent  children,  respectively   See  pp  25-28  of  In: 


n 


SOURCE 
NONE  (^o  s*^  irpoftablc  reimbunemenls  ) 


DESCRIPTION 


V.    GIFTS 

(Includes  those  to  spouse  and  dependent  children:  use  the  parenthetical  "(S)'  and  "(DC)"  to  indicaie  gifts  received  by  spouse  and  dependent  children, 
respectively    See  pp  29-32  of  Instructions  ) 

□  SOURCE  DESCRIPTION  VALUE 

NONE      (No  such  repotubie  pfB  ) 

1       Exenpt 


VI.    LIABILITIES 

(Includes  tiiose  of  spouse  and  dependent  children,   indicaie  where  applicable,  person  responsible  for  liability  by  using  the  parenthetical  "(S)'  for  separate 
liability  of  the  spouse.  "(J)' for  joint  tiabihry  of  reporting  individual  and  spouse,  and  "(DC)'  for  liability  of  a  dependent  child.  See  pp  33-35  of  Instructions.) 


□ 


CREDITOR 
NONE  (No  reporablc  liabilities.) 


1      First  Uni 


DESCRIPTION 


Preferred  Bank  Li. 


VALUE  CODE* 


2      NacionsBAnk 


Loan   (unsecured) 


3      Crestar  Mortgage  Corp.    (S) 


Mortgage  on  Rental  Property 


4      USAA   Federal    Savings    Ban)c    (S) 


Consumer   Loan    (unsecured) 


'  VALCODES  J=^IS.000ar  less  K=S15.00I-SS0.000  L=SS0.001  toSlOO.OOO  M=$I00.00I-S250.000  N=S2S0.00l-SSOO.OO0 

0=SSOO.OOI -SI, 000.000    P1=SI.OOO.OOI-$S.OOO.OOO    P2=SS.O00.OOI-S25.0OO.OO0    P3^25.000.00l  $50,000,000    P4=SS0.000.001  ormort 
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Name  of  Person  Repoding 
HNANCUL  DISCLOSURE  REPORT     Seyirour,   Margaret  B 


Dale  of  Repon 

09/07/1998 


VII.  Page    1    INVESTMENTS  and  TRUSTS - 

■  income,  value, 

(Includes  those  of  spouse  and 
transactions     dependent  children.  See  pp  36-54 

of  Instructions.) 

A 
DescnptioD  of  Assets 

Indicate  where  applicable,  owner  of 
the  asset  by  using  the  parenthetical 
"Uyforjoini  ownership  of  reporting 
individual  and  spouse,  ~(S)"for  sep- 
erase  ownership  by  spouse.  "(DC)" 
for  ownership  by  dependent  child 

Place  "(Xr  after  each  asset 
exempt  from  prior  disclosure. 

B 

Income  dunog 
reporting  pcnod 

C 

Gross  value 

at  end  of 

reponing 

pcnod 

D 

Transactions  during  reporting  penod 

(1) 

Amouiit 
Code 
(AH) 

(2) 

Type 

(eg, 

divldeod. 

rent  or 

interest) 

(1) 

Value 

Code 

(JP) 

(2) 

Value 

Method 

Code 

(Q-W) 

(1) 

Type 

(eg,  buy. 

sell,  partial 

sale, 

merger. 

redemption) 

If  not  exempt  Irom  disclosure 

(2) 
Date 
Month- 
Day 

(3) 

Value 
Code 
(J-P) 

(4) 
Gain 
Code 
(A-H) 

(5) 

Idenuty  of 
buyer/seller 
(if  pn  vale 

NONE    (No  reportable  iDcoine.assets.  or 

Exempt 

1    U.S.    Savings   Bonds 

A 

Interest 

J 

T 

2    Rental   Property/Alexandria,    VA 
(S) 

None 

L 

Q 

3   SC  State  Retirement    (S) 

B 

Interest 

L 

T 

4    IRA  Value  Line  Mutual  Funds    (S) 

C 

Dividend 

L 

T 

5    IRA  Value   Line  Mutual   Funds    (SI 

C 

Dividend 

L 

T 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

IIiic«5ainCo<les:A=J1.000orless                      B=S1.001-$2.500                   C=$2.50l-$5.000                        D=J5,001-$15.000                      E=J15.00IJ50.000 
(Col  B1.D4)       F=J50.C01-$100,000              G=$100.001-$1.000.000         HI=Jl,00O.001$5.0O0.000        H2=$5.CO0,0OI  or  more 

2ValCo<les           ;=J15.00Cor  less                     K=S15.001-$SO.O<»               UJ5O.0Ol-$  100.000              M=$l 00.00 1.J250.000             N=I250.0Ol-J50O.0O0 
(Col  C1.D3)      O=$500.001 -J  1.000.000        Pl=tl.000.001-$5.000.000  P2=$5,000.001 -$25,000,000  P3=$25.000.001  $50,000,000  P4=S50.000,OOI  or  more 

SValMthCodes    Q=Apptaisal                             R=Cost  (real  esuie  only)                              S=Assessmnit                                       T=Cash/Maitel 
(Col  C2)              U=Book  Value                          V=Olher                                                       W=Esliiiiated 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Persoa  Rqxxting 
Seymour,    Margaret  B. 


Date  of  Repot 

09/07/X998 


Vni.    ADDUIGNAL  INFORMATION  OR  EXPLANATIONS. 

(Indicate  part  o/rrpon.} 
VII.    2.      Rental   Property/Alexandria,    VA    (S)    Appraised  on  07/09/96 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Penoa  RepoiiiDg 
Seymour,    Margaret  B. 


DattofRepoft 

09/07/1998 


IX.    CERTinCATION 

In  coirpliance  with  the  provisions  of  26  U.S.C.  4SS  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Conmittee  on 
Judicial  Activities,  and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any 
adjudicatory  function  in  any  litigation  during  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  my 
minor  or  dependent  children  had  a  financial  interest,  as  defined  in  Canon  3C(3}(c),  in  the  outcome  of  such 
litigation. 


I  certify  that  all  the  information  given 
dependent  children,  if  any)  is  accurate,  tru 
InConnatlon  not  reported  was  withheld  becaus 


above  (including  information  pertaining  to  my  spouse  and  minor  or 
),  and  conplete  to  the  best  of  my  knowledge  and  belief,  and  that  any 
i   it  met  applicable  statutory  provisions  permitting  non- disclosure. 


I  further  certify  that  earned  income  from  outside  enployment  and  honoraria  and  the  acceptance  of  gifts  which 
have  been  reported  are  in  compliance  with  the  provisions  of  5  U.S.C.  app.  4,  section  501  et.  seq.,  S  U.S.C.  7353 
and  Judicial  Conference  regulations. 


^'0'>L.4^yY^U^  /^.  yLeyrn^^iAy  D^te  )^^:i2iM^  4  /  ^f^ 


Any  individual  who  knowingly  and  wilfully  falsifies  or  fails  Co  file  t 
inay  be  subjecc  to  civil  and  criminal  sanctions  (5  U.S.C.  App.  4,  Secti 


HLING  INSTRUCTIONS 

Mail  original  and  three  additional  copies  to: 

Committee  on  Financial  Disclosure 
Administrative  Office  of  the  United  States  Courts 
One  Columbus  Circle,  N.E. 
Suite  2-301 
Washington,  D.C.  20544 
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CONFIDENTIAL  FINANCIAL  STATEMENT 

NET  WORTH 

MARGARET  BEANE  SEYMOUR  AND  JOSEPH  DAWSON  SHINE 


ASSETS 


Cash  on  hand  in  banks  <MBS>  $    1.000 

Cash  on  hand  in  banks  <JDS>  $    2,950 

U.S.  Government  Securities  --  add  schedule 

U.S.  Savings  Bonds  (Series  HE)  <MBS>  S      700 

Value  Line  Mutual  Funds  (US  Government 
Agency  bonds  <JDS>  $  53,480 

Listed  securities  -  add  schedule 
Unlisted  securities  --  add  schedule 
Accounts  and  notes  receivables; 

Due  from  relatives  and  friends 

Due  from  others 

Doubtful 

Real  Estate  owned  --  add  schedule 

113  Woodshore  Drive,  Columbia,  SC  (personal  home)         $210,000 

591 1  Edsall  Road,  Alexandria,  VA 

(Rental  apartment,  Condo)  <JDS>  S  97,500 

Time-share  (one  week)  Condo  at 

Plantation  Resorts,  Myrtle  Beach,  SC  <JDS>  $    7,500 

Real  Estate  Mortgages  Receivable 

Cash  Value-Life  Insurance 

Lincoln  national  Life  Ins.  Co. 

and  Metropolitan  Life  Ins.  Co.  <JDS>  S    1 ,500 

Other  Assets-Itemize: 

Double  D  Associates,  Limited  (Limited 

partnership  in  oil  and  gas  leases)  <JDS>  S       300 


South  Carolina  Retirement  <JDS>  $  61,653 

U.S.  Government  Civil  Service  Retirement  <MBS>  $  64,962 

1994  Land  Rover  <JDS>  $  18.000 

1996  Volvo  Sedan  <MBS>  $24,000 

MacGregor  26  (Sailboat)  <JDS>  $    7,500 

Jewelry  <MBS>  $16,000 

Household  Furnishings  $  25,000 

Misc.  Watercrafts  <JDS>  $    2,500 

Total  Assets  $594,545 


CONTINGENT  LIABILITIES 


As  endorser,  comaker  or  guarantor 

Apple  Education  Loan  (comaker)  <MBS> 

On  leases  or  Contracts 

Legal  Claims 

Provisions  for  Federal  Income  Tax 

Other  special  Debt 


$  2,908 


LIABILITIES 


Notes  Payable  to  Banks-Secured 

Pentagon  Federal  Credit  Union 
(Auto  Loan)  <MBS> 
Pentagon  Federal  Credit  Union 
(Auto  Loan)  <JDS> 
Pentagon  Federal  Credit  Union 
(Boat  Loan)  <JDS> 

Notes  Payable  to  Banks-Unsecured 

Pentagon  Federal  Credit  Union  <JDS> 
First  Union  National  Bank  <JDS> 


$  24,380 
515,189 
S    5.266 


S    5,874 
S   4,972 


Cnfiilenual  Firunciut  Sutf  nvni  -  Ntorgdrei  B  S(>mour  &.  Joseph  D  Shine 
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First  Union  Nation  Bank  <MBS>  $    3.338 

US  A  A  Federal  Savings  Bank  <JDS>  $    7,181 

NationsBank  <MBS>  $   6,300 

Notes  Payable  to  Relative 

Notes  Payable  to  Others 

Accounts  and  Bills  Due 

Unpaid  Income  Tax 

Other  Unpaid  Tax  and  Interest 

Real  Estate  Mortgages  payable  -  add  schedule 
NationsBanc  Mortgage  Corp. 

of  NY  (personal  home)  <JDS>  $130,166 

First  Union  National  Bank  <MBS>  $  36,878 

Crestar  Mortgage  Corp. 
(Condo  Apartment)  <JDS>  S  72.150 

Chattel  Mortgages  and  other  Liens  Payable 
South  Carolina  Electric  &  Gas  Co 
(Installation  of  heat-pump  unit)  <JDS>  $       965 


Other  Debts-Itemize 

Avco  Financial  Services  <JDS> 

$ 

5,940 

USAA  Federal  Savings  Bank  <JDS> 

$  12,018 

BankOne  <JDS> 

$ 

2,460 

Amencan  Express  Centurion  Bank  <JDS> 

$ 

3,678 

First  Union  National  Bank  <JDS> 

S 

8,264 

Choice  Visa  <JDS> 

$ 

9,600 

Pentagon  Federal  Credit  Union  <JDS> 

$ 

7,839 

American  Express  Co.  <JDS> 

s 

785 

Parisian  <MBS> 

s 

556 

Pier  One  Imports  <MBS> 

s 

489 

Lowes  <MBS> 

s 

1,333 

Nordstrom  <MBS> 

s 

350 

First  Citizens  Visa  <MBS> 

s 

2,887 

First  Union  National  Bank  <MBS> 

s 

19,262 

Beneficial  National  Bank  <MBS> 

s 

1,218 

Dillards  <MBS> 

s 

517 

Talbots  <MBS> 

s 

452 

Cnfidditial  Finjncial  SoieriKm  •  Morgurei  B  St>m(Kir  4  Joieph  D  Shine 
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American  Express  Co.  <MBS>  $   5,487 

Total  Liabilities  $395,794 

Net  Worth  $198,751 

Total  Liabilities  and  Net  Worth  $594,545 

GENERAL  INFORMATION 

Are  any  assets  pledged?  (Add  Schedule)  No 

Are  you  defendant  in  any  suits  or  legal  actions?  Yes  (see  Question  IV-IO) 

Have  you  ever  taken  bankruptcy?  No 


September  2, 1998 


CnfiifcriUJi  Financial  Suttmenl  ■  Margarel  B.  Seymour  i  Joseph  D  Shine 
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ALETA  A 

Birth: 

December  9.  1945 

Legal  Residence: 

Tennessee 

Marital  Status: 

Married 

Education: 

1964  -  1968 

1970  -  1972 

1973  -  1976 

Bar: 

1976 

Experience: 

1974  -  1977 

1977  -  1979 

1980  -  1982 

1979  -  1980 

1983  -  1984 

1984  -  198S 

1985  -  1991 

1991  -  1992 

TRAUQER 
Denver,  Colorado 


Byron  R.  Trauger 
One  child 

Cornell  College 

B.A.  degree,  cum  laude 

Vanderbilt  University 
M.A.T.  degree 

Vanderbilt  University 
J . O .  degree 

Tennessee 

Barrett,  Brandt  &  Barrett,  P.C. 

Clerk 

Associate 

U.S.  Attorney's  Office 

Middle  District  of  Tennessee 

Assistant  U.  S.  Attorney 

1st  Asst  &  Chief,  Crim.  Div,  '81-82 

U.S.  Attorney's  Office 
Northern  District  of  Illinois 
Assistant  U.  S.  Attorney 

Hollins,  Wagster  k   Yarbrough,  P.C. 
Associate 

College  of  Charleston 
Legal  Counsel 

Gilbert,  Frank  &>  Milom 
Counsel,  1985-86 
Partner,  1986-91 

Office  of  the  Mayor,  Nashville 
Chief  of  Staff 

United  States  Bankruptcy  Court 
Middle  District  of  Tennessee 
U.S.  Bankruptcy  Judge 


Customs  House 
701  Broadway 
Nashville.  TN  37203 


To  be  United  States  District  Judge  for  the  Middle  District  of  Tennessee 
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United  States  Senate-Committee  on  the  Judiciary 
I.  BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  Full  name  (including  any  former  names  used.) 

Aleta  Arthur  Trauger 
Aleta  Grilles  Arthur 
Aleta  Mae  Arthur 
Aleta  Mae  Grillos 

2.  Address:         List  current  place  of  residence  and  office  address(es). 

Residence:  Nashville,  Tennessee 

Office:        United  States  Bankruptcy  Court 

Customs  House    701  Broadway  • 

Nashville,  Tennessee  37203 

3.  Date  and  place  of  birth. 

December  9,  1945 
Denver,  Colorado 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).  List  spouse's 
occupation,  employer's  name  and  business  address(es). 

Married 

Byron  Roscoe  Trauger,  lawyer 
Doramus,  Trauger  &  Ney 
The  Southern  Turf  Building 
222  Fourth  Avenue  North 
Nashville,  Tennessee  37219 

5.  Education:  List  each  college  and  law  school  you  have  attended,  including  dates  of 
attendance,  degrees  received,  and  dates  degrees  were  granted. 

Cornell  College,  1964-68,  BA.  (May  1968) 
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Northwestern  University,  June- July  1968 

began  Master  of  Arts  in  Teaching  program  but  dropped  out  of  it  because  I  was 

intellectually  exhausted 

Denver  University,  June- August  1969,  took  one  graduate  level  English  course 

Vanderbilt  University,  1970-72,  Master  of  Arts  in  Teaching  (May  1972) 

Vanderbilt  University  School  of  Law,  1973-76,  J.D.  (May  1976) 

Employment  Record:  List  (by  year)  all  business  or  professional  corporations, 
companies,  firms,  or  other  enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were  connected  as  an 
officer,  director,  partner,  proprietor,  or  employee  since  graduation  from  college. 

July-October  1968,  secretary,  Creative  Division,  Needham,  Harper  &  Steers  Advertising 
Agency,  Chicago,  Illinois 

November  1 968-January  1 969,  secretary,  Physics  Department,  Northwestern  University, 
Evanston,  Illinois 

February-May  1969,  case  worker.  Cook  County  Public  Aid  Department,  Chicago, 
Illinois 

June-August  1969,  part-time  clerk/secretary,  small  insurance  agency,  Denver,  Colorado 

October  1969- January  1970,  secretary.  Chancellor's  Office,  Vanderbilt  University, 
Nashville,  Tennessee 

September-December  1970,  teacher,  Barfield  School,  Famham,  Surrey,  England 

January-June  1971,  teacher,  Dagenham  Comprehensive  School,  London,  England 

August-December  1 97 1 ,  teacher,  Greenbrier  Junior  High  School,  Robertson  County,  TN 

January  1972-May  1973,  teacher,  Franklin  High  School,  Williamson  Coimty,  TN 

May  1974-November  1977,  Clerk  (lull  time  in  the  summers  and  part  time  during  the 
school  years).  Associate,  Barrett,  Brandt  &  Barrett,  P.C. 

1977-1979  and  1980-1982,  Assistant  United  States  Attorney;  First  Assistant,  Chief  of 
Criminal  Division,  1981-82;  United  States  Department  of  Justice,  Office  of  the  United 
States  Attorney  for  the  Middle  District  of  Tennessee 
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1979-1980;  Assistant  United  States  Attorney,  United  States  Department  of  Justice, 
Office  of  the  United  States  Attorney  for  the  Northern  District  of  Illinois 

1983-1984;  Associate;  HoUins,  Wagster  &  Yarbrough,  P.C. 

1984-1985;  Legal  Counsel,  College  of  Charleston;  Charleston,  South  Carolina 

1985-1991;  Counsel,  1985-86;  Partner,  1986-91;  Gilbert,  Frank  &  Milom  (later  Gilbert 
&  Milom,  then  Wyatt,  Tarrant,  Combs,  Gilbert  &  Milom) 

1991-1992;  Chief  of  Staff,  Office  of  the  Mayor,  Metropolitan  Nashville  Davidson 
County  Tennessee 

1993-present;  United  States  Bankruptcy  Judge,  United  States  Bankruptcy  Court  for  the 
Middle  District  of  Tennessee 

Lecturer  in  Law  (trial  advocacy),  Vanderbilt  School  of  Law,  1986-88 
Boeu-d  of  Trustees,  Cornell  College,  Mount  Vernon,  Iowa,  1998-present 
Board  of  Directors,  Nashville  Institute  for  the  Arts,  1992-present 

Executive  Committee,  1995-present 

Chair,  Nominations  Committee,  1 994-96 
Board  of  Directors,  Renewal  House,  1 996-present 
Board  of  Directors,  Miriam's  Promise,  1995-98 
International  Women's  Forum,  1993-present 

Vice  President,  Tennessee  Chapter,  1 996-97 

Vanderbilt  University  School  of  Law  Alumni  Board,  1989-92 
Julia  Green  Elementary  School  Extended  Care  Board,  1 997-present 
United  Way  of  Middle  Tennessee  Allocations  Committee,  1985-86 
Board  of  Directors,  Grace  M.  Eaton  Day  Home,  1976-78 

Advisory  Board,  Cheekwood  Botanical  Gardens  and  Fine  Arts  Center,  1993-present 
Metropolitan  Nashville  Public  Library  Board,  1995-96 

Select  Panel  for  Arbitration  and  Mediation  of  Large  Complex  Cases  of  American 
Arbitration  Association,  1 993 

Military  Service:  Have  you  had  any  military  service?  If  so,  give  particulars, 
including  the  dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  of 
discharge  received. 

No 
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8.  Honors  and  Awards:  List  any  scholarships,  fellowships,  honorary  degrees,  and 
honorary  society  memberships  that  you  believe  would  be  of  interest  to  the 
committee. 

Distinguished  Alumni  Leader  Award,  Cornell  College,  1996 

Lawyers'  Association  for  Women  nominee  for  Athena  Award,  1 997 

Who's  Who  of  American  Women,  1995 

Who 's  Who  in  America,  1998 

Outstanding  Service  Award,  Tennessee  Court  of  the  Judiciary,  1994 

United  States  Justice  Department  Special  Achievement  Award  for  United  States  v. 
Blanton,  1981 

American  Jurisprudence  Award  in  Evidence,  1975 

College:  Phi  Beta  Kappa;  graduated  magna  cum  laude;  Mortar  Board;  Carnegie  Fellow 
in  the  Humanities;  Outstanding  Senior  Woman  Award;  Lieberknecht  Award  in 
English;  Pauley  Award;  Alice  Belts  Scholarship;  Pancretan  Association 
Scholarship;  Who 's  Who  Among  Students  in  American  Colleges  and  Universities 

9.  Bar  Associations:  List  all  bar  associations,  legal  or  judicial-related  committees  or 
conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles  and  dates  of 
any  offices  which  you  have  held  in  such  groups. 

1 .  American  Bar  Association 

Vice  Chair,  Committee  on  Bankruptcy  Judges,  Judicial  Administration 
Division,  1996-97 

2.  American  Bar  Foundation,  Fellow,  1992-present 

3.  Tennessee  Bar  Association 

4.  Tennessee  Bar  Foundation,  Fellow,  1 990-present 

5.  Nashville  Bar  Association 

Board  of  Directors,  1984  and  1989-91 

Chair,  Federal  Court  Committee,  1983  and  1988 

6.  Nashville  Bar  Foundation,  Fellow,  1991 -present 

7.  Harry  Phillips  American  Inn  of  Court,  Master  of  the  Bench,  1 990-94 
Executive  Committee,  1992-94 

Chair,  Nominations  Committee,  1 994 
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8.  Federal  Bar  Association,  Nashville  Chapter  (no  longer  a  member) 
Vice  President,  1983-84  and  1985-86 

Co-Chair,  Bicentennial  of  the  Constitution  Committee,  1986 

9.  Tennessee  Lawyers'  Association  for  Women 

President,  1989-90;  Vice  President,  1988-89,  Board  of  Directors, 

1990-91 

Chair,  Committee  on  Elected  and  Appointed  Positions,  1988-92 

Chair,  Committee  on  Equal  Opportunity  and  Placement,  1997-98 

8.  Lawyers'  Association  for  Women  -  Marion  Griffin  Chapter  (Nashville) 
President,  1982-83;  Board  of  Directors,  1983-84  and  1986-88 

9.  American  Judicature  Society 

1 0.  Select  Panel  for  Arbitration  and  Mediation  of  Large  Complex  Cases  of 
American  Arbitration  Association,  1993 

1 1 .  Supreme  Court  Historical  Society 

12.  Tennessee  Trial  Lawyers  Association  (no  longer  a  member) 

15.  American  Trial  Lawyers  Association  (no  longer  a  member) 

1 6.  National  Conference  of  Bankruptcy  Judges 
Chair,  Etiiics  Committee,  1 994-Present 

1 7.  National  Association  of  Women  Judges 
District  6  Director,  1997-98 

1 8.  United  States  Court  of  Appeals  for  the  Sixth  Circuit 

Standing  Committee  on  Judicial  Conference  Planning,  1 998-present 
Planning  Committee  for  1986  Judicial  Conference,  1985-86 

19.  TennesseeCourt  of  the  Judiciary 

Attorney  member  appointed  by  the  Tennessee  Bar  Association  Board  of 
Governors,  1987-1993 

20.  Teimessee  Supreme  Court  Advisory  Commission  on  Rules  of  Civil  and 
Appellate  Procedure,  appointed  by  Tennessee  Supreme  Court 
Commissioner,  1989-1997 


558 


2 1 .       Tennessee  Supreme  Court  Board  of  Professional  Responsibility 
Hearing  Panel  Member,  1983-1984 

10.        Other  Memberships:  List  all  organizations  to  which  you  belong  that  are  active  in 
lobbying  before  public  bodies.  Please  list  all  other  organizations  to  which  you 
belong. 

a.  groups  which  lobby: 

Tennessee  Environmental  Council 

National  Trust  for  Historic  Preservation 

American  Bar  Association 

Tennessee  Bar  Association 

Nashville  Bar  Association 

Tennessee  Lawyers'  Association  for  Women  (lobbyist  tracks  legislation) 

Lawyers'  Association  for  Women,  Marion  Griffm  Chapter  (Legislative 

Conunittee  tracks  legislation) 

b.  other  organizations: 

Cornell  College  Board  of  Trustees 

International  Women's  Forum 

Nashville  Institute  for  the  Arts  Board  of  Directors 

Renewal  House  Board  of  Directors 

West  End  United  Methodist  Church  Chancel  Choir 

Phi  Beta  Kappa  Society 

Advisory  Board  for  Cheekwood  Botanical  Gardens  and  Fine  Arts  Center 

Julia  Green  Elementary  School  Extended  Care  Board 

Downtown  Athletic  Club  (statement  concerning  membership  attached)  * 

Green  Hills  YMCA 

YWCA 

Nashville  City  Club  (by-laws  attached) 

Bowling- Woodlawn  Neighborhood  Association 

National  Museum  of  Women  in  the  Arts 

Grassmeer  Wildlife  Park 

Cumberland  Science  Museum 

Parthenon  Patrons 

Friends  of  the  Tennessee  Performing  Arts  Center 

English  Speaking  Union  (by-laws  attached) 

Renaissance  Weekend 

Tennessee  State  Museum  Foundation 

*  I  recently  dropped  this  membership  because  the  family  has  joined  our  neighborhood 
YMCA,  which  has  good  athletic  facilities. 
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11.  Court  Admission:  List  all  courts  in  which  you  have  been  admitted  to  practice,  with 
dates  of  admission  and  lapses  if  any  such  memberships  lapsed.  Please  explain  the 
reason  for  any  lapse  of  membership.  Give  the  same  information  for  administrative 
bodies  which  require  special  admission  to  practice. 

Court  Date 

Unites  States  Supreme  Court  1 980 

United  States  Court  of  Appeals  for  the  Sixth  Circuit  1977 

United  States  Court  of  Appeals  for  the  Seventh  Circuit  1 979 
United  States  District  Court  for  the  Middle  District  of  Tennessee  1978 
United  States  District  Court  for  the  Northern  District  of  Illinois        1 979 

Tennessee  Supreme  Court  1976 

Tennessee  Court  of  Appeals  1976 

Tennessee  Court  of  Criminal  Appeals  1976 

Davidson  County,  Tennessee  Circuit  Courts  1976 

Davidson  County,  Tennessee  Chancery  Courts  1976 

Davidson  County,  Tennessee  Criminal  Courts  1976 

Davidson  County,  Tennessee  Juvenile  Court  1976 

Davidson  County,  Tennessee  General  Sessions  Courts  1976 

Armed  Services  Board  of  Contract  Appeals  1 986 

12.  Published  Writings:  List  the  titles,  publishers,  and  dates  of  books,  articles,  reports, 
or  other  published  material  you  have  written  or  edited.  Please  supply  one  copy  of 
all  published  material  not  readily  available  to  the  Committee.  Also,  please  supply  a 
copy  of  all  speeches  by  you  on  issues  involving  constitutional  law  or  legal  policy.  If 
there  were  press  reports  about  the  speech,  and  they  are  readily  available  to  you, 
please  supply  them. 

I  have  not  written  or  edited  materials  that  fall  within  the  first  category.  I  am  enclosing 
copies  and  notes  of  all  speeches  (none  were  published),  CLE  presentations  and  public 
remarks  of  all  kinds,  formal  and  informal. 

Comment:  the  following  abbreviations  will  be  used  throughout  this  listing: 
Lawyers'  Association  for  Women  (LAW) 
Termessee  Lawyers'  Association  for  Women  (TLAW) 
Nashville  Bar  Association  (NBA) 
continuing  legal  education  (CLE) 

1 .  May  10,  1 985  luncheon  speech  to  LAW  Negotiation  Skills  Clinic,  plus  LA W's 
newsletter  notices 

2.  February  8,  1 985  CLE  presentation  to  the  Tennessee  Trial  Lawyers  Association 
on  the  Federal  Tort  Claims  Act 
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3.  May  5,  1 988  panel  discussion  on  white  collar  crime  presented  to  Leadership 
Nashville 

4.  LAW  newsletter  report  of  June  1988  panel  discussion  on,  "How  Effective  Are 
Women  Lawyers  in  the  Courtroom" 

5.  July  1 989  LAW  newsletter  article  by  Trauger  concerning  TLAW's  first  Annual 
Meeting 

6.  August  1989  presentation  to  members  of  the  Tennessee  Trucking  Association  on 
new  federal  mandatory  drug  testing  regulations 

7.  October  1989  TLAW  newsletter  President's  Message  by  Trauger 

8.  April  6,  1990  panel  discussion  on  "Women  in  the  Profession"  presented  to  the 
Vanderbilt  Women  Law  Students'  Association 

9.  April  1990  TLAW  newsletter  President's  Message  by  Trauger 

10.  March  1991  LAW  newsletter  account  of  Trauger's  participation  in  an  LAW 
luncheon  program 

1 1 .  May  21,  1 99 1  panel  on  "The  Perception  of  Women  Lawyers  by  Jurors,"  presented 
to  LAW,  with  LAW  newsletter  review  of  program 

12.  July  11,  1991  presentation  on  hearsay  to  the  NBA  Convention 

13.  August  1991  TLAW  newsletter  report  by  Trauger  as  Chair  of  TLAW  Committee 
on  Elected  and  Appointed  Positions 

14.  May  1,  1993  presentation  on  the  "glass  ceiling"  to  a  TLAW  CLE  program 

15.  July  1993  panel  presentation  on  "Handling  the  High  Profile  Matter,"  presented  at 
NBA  Convention 

1 6.  February  20,  1 994  remarks  at  Renaissance  Weekend  on  "How  to  Become  a 
Bankruptcy  Judge" 

1 7.  March  3,  1 994  presentation  on  local  bankruptcy  practices  given  at  the  United 
States  Trustees'  Regional  Retreat 

1 8.  June  2,  1 994  luncheon  CLE  presentation  to  the  NBA  Bankruptcy  Committee  on 
local  bankruptcy  practice 

19.  July  13,  1994  presentation  to  the  Nashville  Legal  Secretaries  Association  on  the 
Tennessee  Court  of  the  Judiciary 

20.  November  3,  1994  panel  on  ethics  presented  at  the  Mid-South  Conunercial  Law 
Institute 

21.  November  14,  1994  keynote  speech  at  LAW's  New  Admittee/Supreme  Court 
Breakfast  on  the  practice  of  law,  with  accompanying  newsletter  articles 

22.  LAW  newsletter  account  of  November  15,1 994  panel  of  women  judges 

23.  December  1994  presentation  on  the  value  of  studying  Latin,  made  to  9"'  and  10* 
grade  Latin  students  at  Harpeth  Hall  School 

24.  September  15,  1995  panel  on  "Unprofessional  Conduct  at  Trial  and  Dealing  With 
the  Difficult  Lawyer"  at  a  National  Practice  Institute  seminar 

25.  September  1995  speech  on  the  practice  of  law  made  to  a  regional  meeting  of 
pre-law  undergraduate  advisors  in  Nashville 

26.  November  21,1 995  CLE  presentation  on  "Introduction  to  the  Bankruptcy  Court," 
made  to  an  NBA  seminar  for  newly-inducted  lawyers 
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27.  April  1996  NBA  luncheon  CLE  on  Local  Bankruptcy  Rules  and  Procedures 

28.  July  1 1,  1996  remarks  made  at  retirement  luncheon  for  The  Honorable  L.  Clure 
Morton,  Senior  United  States  District  Court  Judge,  with  accompanying  materials 

29.  August  2,  1996  CLE  presentation  on  Local  Bankruptcy  Rules  and  Practice  to 
Tennessee  Bar  Association  seminar  "Commercial,  Bankruptcy  and  Banking 
Practice  and  Procedure  in  1996" 

30.  February  1 8,  1997  speech  made  as  part  of  the  Athena  Award  competition,  with 
LAW  newsletter  account  of  nomination 

3 1 .  November  3,  1 997  presentation  to  paralegal  class  from  Dragons's  Junior  College 
about  bankruptcy 

32.  August  20,  1998  remarks  made  at  unveiling  of  portrait  of  Chancellor  Robert  S. 
Brandt 

Although  the  following  are  not  directly  responsive  to  this  question,  they  may  be  of  some  interest: 

33.  September  26,  1991  report  of  NBA  Special  Committee  on  Presidential  Service  (I 
served  on  this  committee  but  did  not  chair  it  or  author  the  report) 

34.  March  12,  1998  ethics  opinion  issued  by  the  National  Conference  of  Bankruptcy 
Judges  Ethics  Committee,  chaired  by  Trauger  (I  revised  the  initial  draft  of  the 
report) 

35.  Reports  of  Tennessee  Supreme  Court  Advisory  Commission  on  Rules  of  Civil 
and  Appellate  Procedure  during  my  tenure  (the  "reports"  are  the  attachments  to 
proposed  orders  which  were  signed  by  the  Tennessee  Supreme  Court)  * 

36.  Miscellaneous  profiles 

a.  September  I9i\-Nashviile  Magazine 

b.  February  23,  1992-77ic  Tennessean 

c.  March- April  1 994  two-part  interview  with  Trauger  which 
appeared  in  the  TLAW  newsletter 

37.  Opinions  issued  by  the  Tennessee  Court  of  the  Judiciary  during  my  tenure  (none 
was  authored  by  me): 

a.  April  1 ,  1 993  opinion  concerning  Judge  David  W.  Lanier 

b.  August  6,  1 993  opinion  concerning  Judge  Walter  F.  Williams 

c.  Undated  opinion  concerning  Judge  Joseph  B.  Brown,  Jr. 

38.  Of  course,  I  have  issued  numerous  opinions  during  my  five  years  as  a  bankruptcy 
judge.  I  have  furnished  those  responsive  to  other  questions. 

*The  rules  and  comments  were  drafted  initially  by  various  persons,  including  members  of 
the  commission.  They  were  then  edited  and  redrafted  as  a  group  effort  during  commission 
meetings,  a  process  in  which  I  participated.  I  remember  no  instances  where  I  completed  initial 
drafts  which  were  revised  by  the  commission  in  session. 


562 


13.  Health:  What  is  the  present  state  of  your  health?  List  the  date  of  your  Ust  physical 
examination. 

Excellent 

July  29, 1998 

14.  Judicial  Office:  State  (chronologically)  any  judicial  offices  you  have  held,  whether 
such  position  was  elected  or  appointed,  and  a  description  of  the  jurisdiction  of  each 
such  court. 

Judge,  Tennessee  Court  of  the  Judiciary,  1987-93.  I  was  appointed  by  the  Tennessee  Bar 
Association  Board  of  Governors  to  this  court,  which  considers  all  ethical  complaints 
against  state  judges.  1  was  one  of  the  two  lawyers  who  serve;  most  of  the  other  members 
are  trial  and  appellate  judges  from  across  the  state.  The  Court  evaluates  complaints, 
enters  into  agreed-upon  dispositions  with  judges,  brings  formal  charges,  holds  trials  and 
can  sanction  judges  or  recommend  impeachment  to  the  state  legislature. 

United  States  Bankruptcy  Judge  for  the  Middle  District  of  Termessee, 

December  6,  1993-present.  1  was  appointed  to  a  14-year  term  by  the  United  States  Court 

of  Appeals  for  the  Sixth  Circuit  after  screening  by  a  Merit  Selection  Committee. 

The  bankruptcy  coiut  is  a  "unit"  of  the  district  court.  28  U.S.C.  §151.  The 
district  court  may  provide  that  all  cases  and/or  proceedings  shall  be  referred  to  the 
bankruptcy  court.  28  U.S.C.  §  157(a).  Bankruptcy  courts  may  hear  and  enter 
final  orders  in  all  core  matters  and  may  hear  all  noncore  matters  referred  to  them 
by  the  district  courts.  28  U.S.C.  §  157(b)(1),  (c)(1).  The  bankruptcy  court  may 
not  enter  fmal  orders  in  noncore  matters  unless  all  parties  consent.  28  U.S.C.  § 
157(c)(2).  Absent  consent,  the  bankruptcy  court  submits  proposed  fmdings  of 
fact  and  conclusions  of  law  to  the  district  court,  which  may  review  those  fmdings 
and  conclusions  de  novo  upon  a  timely  request  of  any  party.  28  U.S.C.  § 
157(c)(1).  The  District  Court  may  designate  bankruptcy  judges  to  conduct  jury 
trials  with  the  express  consent  of  all  parties.  28  U.S.C.  §  157(e). 

By  Administrative  Order,  the  United  States  District  Court  for  the  Middle  District  of 
Tennessee  has  referred  all  bankruptcy  cases  and/or  proceedings  to  the  bankruptcy  court 
and  has  designated  the  bankruptcy  judges  in  the  Middle  District  of  Tennessee  to  conduct 
jury  trials.  By  practice,  all  parties  consent  to  a  final  disposition  of  noncore  matters  by  the 
bankruptcy  court.  In  five  years,  I  have  never  submitted  proposed  findings  of  fact  and 
conclusions  of  law  to  the  district  court. 

15.  Citations:  If  you  are  or  have  been  a  judge,  provide:  (1)  citations  for  the  ten  most 
significant  opinions  you  have  written;  (2)  a  short  summary  of  and  citations  for  all 
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appellate  opinions  where  your  decisions  were  reversed  or  where  your  judgment  was 
affirmed  with  significant  criticism  of  your  substantive  or  procedural  rulings;  and  (3) 
citations  for  significant  opinions  on  federal  or  state  constitutional  issues,  together 
with  the  citation  to  appellate  court  rulings  on  such  opinions.  If  any  of  the  opinions 
listed  were  not  officially  reported,  please  provide  copies  of  the  opinions. 


a.  Rally  Hill  Prods.,  Inc.  v.  Bursack  (In  re  Bursack),  163  B.R.  302  (Bankr.  M.D. 
Tenn.  1994),  afTd,  No.  3:94-0177  (M.D.  Tenn.  Apr.  7,  1994),  qff'd,  65  F.3d  51 
(6th  Cir.  1995). 

b.  In  re  RLA  of  Madison.  Inc. ,  1 77  B.R.  78  (Bankr.  M.D.  Tenn.  1994). 

c.  McMurtry  v.  Oshop  (In  re  Oshop),  Ch.  7  Case  No  393-0526 1 -GP3-7,  Adv.  No. 
394-0196A  (Bankr.  M.D.  Tenn.  Dec.  14,  1994),  affd.  No.  3:95-0005  (M.D.  Tenn. 
Nov.  29,  1995),  Qff'd,  107  F.3d  12  (6th  Cir.  1997). 

d.  Hildebrand  v.  Resource  Bancshares  Mortgage  Group  (In  re  Cohee),  178  B.R.  154 
(Bankr.  M.D.  Tenn.  1995). 

e.  In  re  First  Ambulance  Ctr.  of  Tenn.,  Inc.,  181  B.R.  323  (Bankr.  M.D.  Tenn. 
1995). 

f.  Colbert  v.  Colbert  (In  re  Colbert),  1 85  B.R.  247  (Bankr.  M.D.  Tenn.  1 995). 

g.  Rogers  v.  Laurain  (In  re  Laurain),  Ch.  7  Case  No.  395-03351  (Bankr.  M.D.  Tenn. 
Oct.  3,  1995),  rev  %  No.  3:95-1030  (M.D.  Tenn.  Jan  4,  1996),  rev  y,  1 13  F.3d 
595  (6th  Cir.  1997). 

h.         In  re  Mallard  Pond  Ltd ,  2 1 7  B.R.  782  (Bankr.  M.D.  Tenn.  1 997). 

i.  Pacific  Eastern  Corp.,  et  al.  v.  Gulf  Life  Holding  Co.,  et  al.  (In  re  Pacific  Eastern 

Corp.),  Ch.  1 1  Case  No.  397-01768-AT-l  1,  Adv.  No.  397-0239A  (Bankr.  M.D. 
Tenn.  Aug.  13,  1998)  (submitted  for  publication). 

j.  In  re  Dillon,  219  B.R.  781  (Bankr.  M.D.  Tenn.  1998). 


Rogers  v.  Laurain  (In  re  Laurain),  Ch.  7  Case  No.  395-03351  (Bankr.  M.D.  Tenn. 
Oct.  3,  1995),  rev'd.  No.  3:95-1030  (M.D.  Tenn.  Jan  4,  1996),  rev'd,  113  F.3d 
595  (6th  Cir.  1997). 
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I  had  ruled  that  Fed.  R.  Bankr.  P.  4003(b)  clearly  and  unambiguously  requires 
that  an  order  extending  the  time  for  objections  to  a  debtor's  exemptions  be 
entered  by  the  deadline  set  out  in  the  rule  and  that  merely  the  filing  of  the  motion 
for  extension  within  that  deadline  was  not  sufficient.  The  District  Court  reversed 
my  decision,  holding  that  my  interpretation  of  the  Rule  created  "serious  and 
unnecessary  consequences"  and  was  "not  only  harsh  and  unfair  to  the  Trustee  but 
also  places  a  unique  burden  on  the  bankruptcy  judge."  In  a  reported  decision,  the 
United  States  Court  of  Appeals  for  the  Sixth  Circuit  reversed  the  District  Court, 
(agreeing  with  me  and  with  the  other  two  circuits  that  had  ruled  on  this  issue)  that 
Rule  4003(b)  is  unambiguous:  if  the  order  is  not  entered  within  the  deadline,  the 
bankruptcy  court  loses  jurisdiction  to  grant  an  extension. 

Duvall  V.  Tolen  (In  re  Tolen),  Ch.  7  Case  No.  93-08509-KL3-7,  Adv.  No.  394- 
0048A  (Bankr.  M.D.  Tenn.  May  12,  1994),  rev'd.  No.  3:94-0455  (M.D.  Tenn. 
Sept.  23,  1994),  appeal  dismissed.  No.  94-6360  (6th  Cir.  Jan.  3,  1996). 
Duvall  had  a  $65,000  workers  compensation  judgment  against  a  corporation, 
owned  by  the  debtors,  which  had  gone  bankrupt.  Duvall  claimed  that  the  debtors 
had  depleted  this  corporation  of  assets  prior  to  its  bankruptcy  and  diverted  those 
assets  into  a  new  corporation.  Then  the  individual  debtors  took  bankruptcy. 
Duvall  was  trying  to  pierce  the  corporate  veil  of  the  first  corporation  in  order  to 
hold  the  individual  debtors  liable  for  his  workers  compensation  judgment.  1  ruled 
that  only  the  Chapter  7  trustee  for  the  initial  corporation  (the  one  against  which 
Duvall  had  a  judgment)  had  standing  to  bring  this  action.  The  district  court 
reversed  my  decision,  chiefly  on  the  ground  that,  if  Duvall's  state  court  action  had 
not  been  stayed  by  the  filing  of  their  individual  bankruptcy  by  these  debtors, 
Duvall  would  have  been  allowed  to  pierce  the  corporate  veil  and  seek  a  recovery 
fi-om  the  individual  debtors  in  state  court.  The  district  court  felt  that  the  plaintiff 
Duvall  should  have  the  same  rights  in  bankruptcy  court.  The  debtors  appealed  the 
district  court  judgment  to  the  Sixth  Circuit.  The  Sixth  Circuit  dismissed  the 
appeal  for  lack  of  jurisdiction,  in  that  the  district  court  had  not  made  a 
certification  of  finality  of  the  case. 

The  plaintiffs  action  ended  up  being  dismissed  in  the  bankruptcy  court  for  other 
reasons. 

First  Ambulance  Ctr.  of  Tenn.,  Inc.  v.  NationsBank  (In  re  First  Ambulance  Ctr.  of 
Tenn..  Inc.),  182  B.R.  198  (Bankr.  M.D.  Tenn.  1995),  rev'd.  No.  3:95-0543  (M.D. 
Tenn.  Oct.  12, 1995). 

Prior  to  the  debtor's  bankruptcy  filing,  NationsBank  set  off  the  balance  in  the 
debtor's  checking  account  against  amounts  owing  to  the  bank.  Rejecting  the 
bank's  argument  that  the  setoff  provisions  of  1 1  U.S.C.  §  553(b)(1)  did  not  apply 
to  secured  claims,  I  held  that  the  prepetition  setoff  improved  the  bank's 
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undersecured  position.  The  debtor  was  granted  recovery  of  the  setoff  pursuant  to 

§  553(b)(1). 

The  district  court  reversed,  holding  that  §  553(b)(1)  did  not  apply  to  secured 
claims.  Because  NationsBank,  a  secured  creditor,  set  off  its  debt  against  fimds 
subject  to  its  lien,  the  court  held  that  it  had  not  improved  its  position.  The  debtor, 
therefore,  was  not  allowed  to  recover  the  setoff.  The  case  was  not  appealed  to  the 
Sixth  Circuit. 


(3) 


None 


16.        Public  Office:  State  (chronologically)  any  public  offices  you  have  held,  other  than 
judicial  offices,  including  the  terms  of  service  and  whether  such  positions  were 
elected  or  appointed.  State  (chronologically)  any  unsuccessful  candidacies  for 
elective  public  office. 

Assistant  United  States  Attorney  for  the  Middle  District  of  Tennessee,  appointed 
by  the  United  States  Attorney,  November  11,  1977-July  1979  and  April  14, 
1980-December  3 1,1982. 

Assistant  United  States  Attorney  for  the  Northern  District  of  Illinois,  appointed  by 
the  United  States  Attorney,  August  13.  1979-  April  11,  1980. 

Legal  Counsel,  College  of  Charleston,  South  Carolina  (a  public  institution), 
appointed  by  the  President  of  the  College  of  Charleston,  August  20,  1984- 
August  15, 1985. 

Chief  of  Staff  to  the  Metropolitan  Nashville  Davidson  County  Mayor,  appointed 
by  Mayor,  September  1,  1991 -July  1992. 

Judge,  Tennessee  Court  of  the  Judiciary,  appointed  as  an  attorney  member  by  the 
Tennessee  Bar  Association  Board  of  Governors,  1 987- 1 993 . 

Commissioner,  Tennessee  Supreme  Court  Advisory  Commission  on  Rules  of 
Civil  and  Appellate  Procedure,  appointed  by  the  Tennessee  Supreme  Court, 
1989-1997. 

Hearing  Panel  Member,  Tennessee  Supreme  Court  Board  of  Professional 
Responsibility,  appointed  by  the  Tennessee  Supreme  Court  Board  of  Professional 
Responsibility,  1983-1984. 
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Mniibn.  Mc-litipttliimi  Niistivillc  Piihlic  library  Itoiird.  iippoiiilol  hy 
Mrliopolitiiii  Niislivillc-  Miivot  iiiul  loiiliinicil  by  Mctiopolitaii  Nashville  (\iiiiicil, 
Mav  l(>.  l'>'>^  Apiil  .").  !"»'>(. 


I  •t'Kal  <  'nrrrr: 


l)c<it-i  ilir  t-lnoiioloKit-nlly  your  Inw  pmrtice  anil  riprrtrnrr  uflrr  KradiiRtion 
fioiii  Imm  kcIiooI  iiicliiiliiiK: 

1.  whrthrr  you  iirrvrti  »it  clerk  lo  n  JhiIkc,  niuI  if  xti,  llir  iimiu-  of  the 

Jiidlir,  Ihr  comi,  hikI  the  ilatrx  of  the  pcrlo«l  you  wrrr  h  clerk; 

I  have  not  sri  vrti  as  cirik  lo  a  |iul((c 

2.  whrllivr  you  prartlrvtl  alonv,  and  if  no,  the  addrrMcn  and  dates; 

I  have  ncvn  puudcrd  alone 

3.  <lie  (lulex,  iiHiHr!*  wild  Hd«lie.<iie.<i  of  law  fliiiDi  or  office.*!,  companies  or 
Kovrinmrntal  aicencies  with  which  you  have  been  connected,  and  the 
nature  of  your  connection  with  each. 

(1)      1^76    l'i77.  AsMHialo 

Dorrott,  Hrniuit  A  nnrrott,  IVC 
2 1 7  Sccoiul  Avenue,  North 
Nashville,  I'ennessee  W»()l 


(II)    ly//    l«*7'>  ami  l"'K()    !''«:.  Assistant  Uiiiletl  Stales  Alloriicy.  I'irst 
ANSislanI,  ( 'liiel  ol  ( 'iiniiiiul  Division  ( I')K1    H?) 

Ihiilcxi  .Stiitrs  l)r|>nrtiurnl  of  Justice 
OlVice  ol  the  Unileil  Stales  Atlomey 

tor  Ihe  MiiKlIc  Oisliui  t>t  rciuics.sco 
llOy'\AvemieSoulh 
Suile  A  "iM 
Niishvillc,  lennessee  W.'{)\ 
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(III)  l*)79-1'>8();  AssisliiiK  Unilcil  Stales  Allorncy 

Uiiilcil  Slates  l)i-|)iirliiR'iil  ol  .liistiic 
OMkc  ol  the  I  Inilal  Sliitcs  Atlomcy 
loi  tlic  Norlliorn  Distiiii  ol  Illinois 
I'lvcrctt  McKiiik-y  Diikseii  Muiidiii),^ 
Room  I  soil  South 
21'^  South  Dcaiiiom  Street 
Chieano,  Illinois  ()()604 


(IV)  l'>8V  1984;  Associate 

llollins,  Waj/.ster  &  Yarbrongh,  I'.C!. 

Sun  Trust  (enter 

424  Church  Street 

22'"'  I'loor 

Nashville.  I'enncsscc  37219 


(V)  1984-1983;  I ,egal  (  ounsel 

College  ofC'harleston 
Charleston,  South  Carolina 


(VI)   I98S   1 99 1;  Counsel  (1 985-86);  Partner (1986-91) 

(iilberl,  Irank  &  Milom  (later  (iilbcrl  /C:  Miloni,  then  Wyall,  laiianl, 

( 'ornbs,  <  iilberl  &  Miloni) 
1500  Nashville  City  Center 
5111  Inion  Street 
Nashville,  lennessec  37219 


(VII)     1991-1992;  Chielof  Stair 

Onice  o(  the  Mayor 
Metropolitan  Courthouse 
Nashville,  Tennessee  37201 
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(VIII)  1993-present;  U.S.  Bankruptcy  Judge 

Customs  House,  701  Broadway 
Nashville,  Tennessee  37203 


(IX)    1995-96;  member 

Metropolitan  Nashville  Public  Library  Board 
225  Polk  Avenue 
Nashville,  Tennessee  37203 


(X)    1 987-93 ;  judge  (appointed  by  Tennessee  Bar  Association) 
Tennessee  Court  of  the  Judiciary  (quasi-governmental) 
%  Tennessee  Supreme  Court 

Supreme  Court  Building 

7"^  and  Charlotte 

Nashville,  Tennessee  37219 


(XI)    1 989-97;  conunissioner  (appointed  by  Tennessee  Supreme  Court) 

Tennessee  Supreme  Court  Advisory  Commission  on  Rules  of  Civil  and 
Appellate  Procedure  (quasi-govemmental) 
Supreme  Court  Building 
7'"  and  Charlotte 
Nashville,  Tennessee  37219 


(XII)  1983-84;  Hearing  Panel  Member 

Tennessee  Supreme  Court  Board  of  Professional  Responsibility  (quasi- 
govemmental) 
1101  Kermit  Drive 
Nashville,  Tennessee  37217 


(XIII)  January  1972-May  1973;  teacher 

Williamson  County  Public  Schools 
1320  West  Main  Street 
Franklin,  Tennessee  37064 
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(XIV)  August-December  1972;  teacher 

Robertson  County  Public  Schools 
2121  Woodland  Street 
Springfield,  Tennessee  37172 


(XV)  January- July  1972;  teacher 

Parsloes  Manor  Comprehensive  School 
Greater  London  School  District 
London,  ENGLAND 

1.  What  has  been  the  general  character  of  your  law  practice, 

dividing  it  into  periods  with  dates  if  its  character  has  changed 
over  the  years? 

I-  Barrett.  Brandt  &  Barrett,  a  five-man  law  firm  in  Nashville, 

Tennessee,  was  my  first  firm.  I  began  clerking  for  that  firm  during 
the  summer  after  my  first  year  of  law  school  and  continued  to  clerk 
there,  working  20  hours  per  week  during  my  second  and  third  years 
of  law  school  and  full-time  during  the  next  two  summers.  Upon 
graduation  in  the  Spring  of  1976, 1  joined  the  firm  as  an  associate 
and  remained  there  until  November  1977,  when  I  became  an 
Assistant  United  States  Attorney. 

My  areas  of  practice  during  this  time  included  tort,  contract, 
probate,  wills,  name  changes,  adoptions,  conservatorship, 
collections,  and  divorce.  The  firm  represented  the  local  housing 
agency,  and  I  did  much  of  that  work,  which  included  representing 
the  agency  in  employment  and  resident  grievance  hearings,  in  loan 
closings,  and  in  general  sessions  court.  In  the  fall  of  1976,  after  I 
had  taken  the  bar  exam  but  before  I  was  sworn  in,  the  senior 
partner  secured  the  permission  of  the  federal  district  court  judge 
who  was  about  to  hold  a  hearing  in  the  Tennessee  higher  education 
desegregation  lawsuit  (Geier  v.  Blantori)  for  me  to  represent  the 
firm  in  this  hearing.  (The  firm  had  brought  the  original  case  in 
1968  but  had  received  no  compensation.)  I  put  on  no  proof  during 
this  month-long  evidentiary  hearing  but  was  allowed  to  cross- 
examine  several  witnesses.  It  was  this  hearing  that  resulted  in  the 
merger  of  predominantly  black  Tennessee  State  University  with 
the  Nashville  branch  of  the  University  of  Tennessee. 
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II.  I  became  an  Assistant  United  States  Attorney  for  the  Middle 
District  of  Tennessee  at  Nashville  on  November  11,1 977  and 
remained  in  that  office  until  July  27,  1979.  My  caseload  was  split 
approximately  evenly  between  civil  cases  and  criminal  cases.  The 
civil  cases  included  medical  malpractice  defense,  government 
construction  contracts,  defense  of  employment  claims  made  by 
federal  workers,  land  condemnation,  defense  of  actions  arising  out 
of  injuries  incurred  on  government  property,  violation  of  student 
loan  regulations  by  a  trade  school.  Criminal  prosecutions  included 
the  attempted  bombing  of  a  Corps  of  Engineers  dam,  charges  of 
extortionate  debt  collection,  interstate  transportation  of  stolen 
property,  theft  fi-om  interstate  shipment,  bank  robbery,  firearms 
violations,  tax  fraud  and  drug  cases. 

III.  In  August  of  1 979, 1  transferred  into  the  United  States  Attorney's 
Office  for  the  Northern  District  of  Illinois  at  Chicago.  The 
Chicago  office  is  divided  into  civil  and  criminal  divisions,  and  1 
chose  to  be  assigned  to  the  criminal  division.  I  remained  in  that 
office  until  April  11,1 980,  when  I  transferred  back  to  the 
Nashville  United  States  Attorney's  office.  During  this 
approximately  eight-month  period,  I  directed  an  investigation  into 
odometer  tampering  by  car  dealerships  and  investigated  and 
prosecuted  cases  involving  mail  fraud,  food  stamp  fraud,  firearms 
violations  and  false  statements.  I  wrote  four  briefs  for  the  United 
States  Court  of  Appeals  for  the  Seventh  Circuit  and  argued  at  least 
three  of  those  cases.  They  dealt  with  extortion  under  color  of  law, 
income  tax  fraud  committed  by  a  lawyer  in  connection  with  baby 
selling/adoption,  distribution  of  heroin  and  passing  counterfeit 
money. 

IV.  Upon  my  return  to  the  United  States  Attorney's  Office  in  Nashville 
in  April  1980, 1  became  involved  in  several  white  collar  and  public 
corruption  criminal  investigations,  including  the  prosecution  of 
Tennessee's  former  Govemor  Blanton  for  the  selling  of  liquor 
licenses.  For  the  last  year  of  my  tenure  in  the  Nashville  office, 
from  December  of  1981  until  December  of  1982, 1  served  as  First 
Assistant  and  Chief  of  the  Criminal  Division.  I  maintained  a  civil 
caseload,  which  comprised  about  25  percent  of  my  work. 

V.  On  January  1 ,  1 983, 1  became  an  associate  at  HoUins.  Wagster  & 
Yarbrough  in  Nashville,  another  five-man  firm.  My  practice  with 
this  firm,  where  1  remained  until  August  of  1984,  was  exclusively 
civil  work.  1  represented  insurance  companies  in  tort  cases  and  in 
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cases  where  they  denied  coverage  because  of  various  kinds  of 
insiorance  fraud,  including  arson.  I  successfully  represented  a 
female  federal  employee  and  a  female  state  employee  in  sex 
discrimination  cases  brought  against  their  agencies.  In  addition  to 
divorce  work,  I  participated  in  a  number  of  contract  cases  of 
various  sorts.  Representing  an  integrated  group  of  faculty  and 
students  at  Tennessee  State  University,  I  successfully  petitioned 
the  court  to  intervene  in  the  higher  education  desegregation  case 
(Geier)  and  helped  craft  the  stipulation  of  settlement  entered  into 
in  1984. 

VI.  Because  of  my  husband's  employment,  I  moved  to  Charleston, 
South  Carolina,  in  August  1 984,  where  I  was  hired  as  the  first  in- 
house  Legal  Counsel  for  the  College  of  Charleston.  I  remained  in 
that  position  for  one  year.  In  this  capacity,  I  hired  and  oversaw  the 
work  of  specialist  outside  counsel  and  participated  in  the  redrafting 
of  both  the  student  and  the  faculty  handbook.  The  investigation  of 
plagiarism  charges  against  a  long-tenured  French  professor  and  the 
student  trial  of  the  star  basketball  player  for  Honor  Code  violations 
were  among  the  more  memorable  aspects  of  that  year.  I  dealt  with 
the  immigration  authorities  in  obtaining  and  renewing  work 
permits  for  foreign  faculty  members  and  negotiated  the  contract 
with  MGM  which  allowed  them  to  film  part  of  the  mini-series 
"North  and  South"  on  the  College  of  Charleston  campus. 

VII.  When  I  joined  the  firm  of  Gilbert.  Frank  and  Milom  in  September 
1985,  there  were  16  lawyers  in  the  firm.  In  1989,  we  became  a 
branch  office  of  Wyatt,  Tarrant  &  Combs,  the  largest  firm  in 
Kentucky.  During  my  six-year  tenure  there,  I  handled  a  wide 
range  of  litigation  for  the  firm's  entertainment  and  corporate 
clients.  Typical  litigation  areas  were  copyright  defense, 
management  and  royalty  contracts,  contract  breaches  involving 
defective  or  late  goods,  defective  construction,  employee 
embezzlement  and  breaches  of  contract.  I  developed  a  strong 
specialty  in  education  law  and  defended  state  prison  personnel  in 
civil  rights  cases.  Also  during  this  period,  I  defended  a  number  of 
federal  white-collar  criminal  cases  and  represented  the  non-union 
employees'  association  at  the  local  electric  company.  I  continued 
to  practice  in  the  tort  and  employment  areas. 

Describe  your  typical  former  clients,  and  mention  the  areas,  if  any,  in 
which  you  have  specialized. 
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I.  Barrett.  Brandt  &  Barrett 

The  majority  of  my  clients  were  ordinary  working  people,  often 
familiar  with  our  firm  because  of  the  large  labor  practice  of  two  of 
the  lawyers.  I  represented  some  business  and  professional  people 
and,  of  course,  the  Metropolitan  Development  and  Housing 
Agency. 

II.  Assistant  United  States  Attorney  for  the  Middle  District  of 
Tennessee  at  Nashville 

My  clients  were  federal  agencies,  agents  and  employees. 

III.  United  States  Attorney's  OflRce  for  the  Northern  District  of  Illinois 
at  Chicago 

My  clients  were  federal  agencies  and  agents  and  I  do  not  consider 
that  I  had  a  speciality  during  this  period  beyond  federal  criminal 
prosecution. 

IV.  United  States  Attorney's  Office  in  Nashville 

My  clients  were  federal  agencies,  agents  and  employees.  My 
speciality  during  this  period  of  time  was  public  corruption  and 
white  collar  crime. 

V.  Hollins.  Wagster  &  Yarbroueh 

Clients  ranged  from  ordinary  working  people  to  prison  wardens  to 
large  insurance  companies  to  a  large  retirement  benefits  firm. 

VI.  Legal  Counsel  for  the  College  of  Charleston 

My  main  clients  were  the  chief  administrators  at  the  college. 
When  they  were  not  in  conflict  with  the  chief  administrators,  I 
considered  faculty  members  and  students  my  clients  as  well.  My 
speciality  during  this  time  was  the  broad  area  of  education  law. 

VII.  Gilbert.  Frank  and  Milom 

Clients  included  entertainment  fig\xres,  corporate  executives, 
business  and  professional  people,  prison  personnel,  professors,  and 
ordinary  working  people. 
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Did  you  appear  in  court  frequently,  occasionally,  or  not  at  all?  If  the 
frequency  of  your  appearances  in  court  varied,  describe  each  such 
variance,  giving  dates. 

I.  Barrett.  Brandt  &  Barrett 

I  appeared  in  court  regularly. 

II.  Assistant  United  States  Attorney  for  the  Middle  District  of 
Tennessee  at  Nashville 

I  appeared  in  court  regularly. 

III.  United  States  Attorney's  Office  for  the  Northern  District  of  Illinois 
at  Chicago 

I  appeared  in  court  regularly. 

IV.  United  States  Attorney's  Office  in  Nashville 
I  appeared  in  court  regularly. 

V.  Hollins.  Waester  &  Yarbrough 
I  appeared  in  court  regularly. 

VI.  Legal  Counsel  for  the  College  of  Charleston 

I  never  appeared  in  court  as  a  lawyer  on  behalf  of  the  college.  I  did 
on  occasion  accompany  outside  counsel  to  court  appearances  as  the 
college's  representative. 

VII.  Gilbert  Frank  and  Milom 

From  1986-1988, 1  appeared  in  court  regularly.  From  1989  until  I 
left  the  firm  on  August  31,  1991,  my  court  appearances  became 
occasional,  but  I  spent  more  time  in  hearings  before  administrative 
bodies  and  public  boards. 

What  percentage  of  these  appearances  was  in: 

(a)        Federal  Court. 
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(b)  State  courts  of  record. 

(c)  Other  courts. 

I.  Barrett.  Brandt  «fe  Barrett 

Other  than  the  month-long  Geier  hearing,  I  rarely  appeared 
in  federal  court.  Approximately  90  percent  of  my  court 
appearances  were  in  state  courts  of  record,  (circuit, 
chancery  and  appellate),  and  10  percent  were  in  general 
sessions  court. 

II.  Assistant  United  States  Attorney  for  the  Middle  District  of 
Tennessee  at  Nashville 

All  appearances  were  in  federal  court. 

III.  United  States  Attorney's  Office  for  the  Northern  District  of 
Illinois  at  Chicago. 

All  appearances  were  in  federal  court. 

IV.  United  States  Attorney's  Office  in  Nashville 
All  appearances  were  in  federal  court. 

V.  Hollins.  Wagster  &  Yarbrough 

Forty  percent  of  my  appearances  were  in  federal  court,  55 
percent  were  in  state  court  and  5  percent  were  in  other 
courts. 

VI.  Legal  Counsel  for  the  College  of  Charleston 
N/A 

VII.  Gilbert  Frank  and  Milom 

Approximately  50  percent  of  my  appearances  were  in 
federal  court  and  approximately  50  percent  were  in  state 
courts. 
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What  percentage  of  your  litigation  was: 

(a)  Civil. 

(b)  Criminal. 

I.  Barrett.  Brandt  &  Barrett 

One  hundred  percent  of  my  litigation  was  civil.  I 
occasionally  made  brief  appearances  in  state  criminal  court 
to  secure  continuances  or  to  deal  with  scheduling  for  one  of 
the  partners. 

II  Assistant  United  States  Attorney  for  the  Middle  District  of 

Tennessee  at  Nashville 

My  time  was  divided  just  about  equally  between  civil  and 
criminal  matters. 

III.  United  States  Attorney's  Office  for  the  Northern  District  of 
Illinois  at  Chicago 

One  hundred  percent  of  my  litigation  was  criminal. 

IV.  United  States  Attorney's  Office  in  Nashville 

My  caseload  was  approximately  two  thirds  criminal  and 
one  third  civil. 

V.  Hollins.  Wagster  &  Yarbrough 

One  hundred  percent  of  my  litigation  was  civil. 

VI.  Legal  Counsel  for  the  College  of  Charleston 
N/A 

VII.  Gilbert.  Frank  and  Milom 

Approximately  80  percent  of  my  litigation  was  civil  and 
approximately  20  percent  was  criminal. 
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State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict  or 
judgment  (rather  than  settled),  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 

I.  Barrett.  Brandt  &  Barrett 

As  sole  counsel,  I  tried  7-10  cases.  I  participated  as  associate 
counsel  in  two  other  cases. 

II.  Assistant  United  States  Attorney  for  the  Middle  District  of 
Tennessee  at  Nashville 

I  tried  20  cases  as  sole  counsel  during  this  period. 

III.  United  States  Attorney's  Office  for  the  Northern  District  of  Illinois 
at  Chicago 

I  tried  three  cases  as  sole  counsel  and  one  case  as  associate 
counsel. 

IV.  United  States  Attorney's  Office  in  Nashville 

I  had  15  trials  during  this  period  of  time,  13  as  sole  counsel,  1  as 
chief  counsel  and  1  as  co-counsel. 

V.  Hollins.  Wagster  &  Yarbrough 

I  had  approximately  12  trials  during  this  period.  Nine  of  these 
trials  were  as  sole  counsel,  2  were  as  chief  counsel  and  1  was  as 
associate  counsel. 

VI.  Legal  Counsel  for  the  College  of  Charleston 
N/A 

VII.  Gilbert.  Frank  and  Milom 

Approximately  50  percent  of  my  appearances  were  in  federal  court 
and  approximately  50  percent  were  in  state  courts. 

What  percentage  of  these  trials  was: 

(a)       Jury. 
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(b)        Non-jury. 

I.  Barrett.  Brandt  &  Barrett 

Only  one  of  these  cases  was  a  jury  trial,  and  I  served  as  sole 
counsel  for  that  case. 

II.  Assistant  United  States  Attorney  for  the  Middle  District  of 
Tennessee  at  Nashville 

Approximately  50  percent  of  these  trials  were  criminal  jury 
trials  and  approximately  50  percent  were  civil  non-jury 
trials. 

III.  United  States  Attorney's  Office  for  the  Northern  District  of 
Illinois  at  Chicago 

All  4  trials  were  jury  trials. 

IV.  United  States  Attorney's  Office  in  Nashville 

Eleven  of  these  trials  were  jury  trials  and  4  were  non-jury. 

V.  Hollins.  Wagster  &  Yarbrough 

Only  one  of  these  trials  was  a  jury  trial. 

VI.  Legal  Cotmsel  for  the  College  of  Charleston 
N/A 

VII.  Gilbert.  Frank  and  Milom 

Of  the  10  trials,  4  were  jury  trials  and  6  were  non-jury. 

18.        Litigation:  Describe  the  ten  most  significant  litigated  matters  which  you  personally 
handled.  Give  the  citations,  if  the  cases  were  reported,  and  the  docket  number  and 
date  if  unreported.  Give  a  capsule  summary  of  the  substance  of  each  case.  Identify 
the  party  or  parties  whom  you  represented;  describe  in  detail  the  nature  of  your 
participation  in  the  litigation  and  the  final  disposition  of  the  case.  Also  state  as  to 
each  case: 
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(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before  whom 

the  case  was  litigated;  and 

(c)  the  individual  name,  addresses,  and  telephone  numbers  of  co-counsel 

and  of  principal  counsel  for  each  of  the  other  parties. 

1 )         United  States  v.  Blanton,  et  aL 

700  F.2d  298  (6*^  Cir.  1983)  (vacated). 

719F.2d815(6'^Cir.  1983). 
United  States  District  Court  for  the  Middle  District  of  Tennessee,  Sixth  Circuit 
Court  of  Appeals  Judges  John  Peck  and  Bailey  Brown,  sitting  specially. 

As  an  Assistant  United  States  Attorney,  I  participated  in  the  prosecution  of 
Tennessee's  former  Governor  Blanton,  his  campaign  manager  and  his 
special  assistant  for  mail  fraud,  conspiracy  and  Hobbs  Act  violations  in 
connection  with  the  awarding  of  liquor  licenses.  The  trial  lasted 
•     approximately  six  weeks,  from  April  22-June  1,  1981,  with  the  jury 
returning  its  verdict  on  June  9,  1981 .  Another  Assistant  United  States 
Attorney  and  1  bore  equal  responsibility  for  the  prosecution.  He  gave  the 
opening  statement;  1  gave  the  initial  closing  argument,  which  lasted  four 
hours  in  this  complex  case.  The  direct  and  cross-examinations  of  major 
and  minor  witnesses  were  equally  distributed  between  the  other  prosecutor 
and  me.  By  the  time  1  began  working  on  this  case,  much  of  the  IRS  and 
FBI  investigation  had  been  conducted  under  the  supervision  of  two  other 
prosecutors,  and  immunity  agreements  with  major  witnesses  had  already 
been  entered  into. 

The  defendants  were  charged  with  conspiring  to  award  liquor  licenses  to 
Blanton's  friends,  with  Blanton,  Allen  and  Hood  to  receive  secretly  a 
percentage  of  the  liquor  store  profits.  Jack  Ham,  a  political  friend 
of  the  governor's,  had  been  granted  immunity  and  was  a  major  witness 
against  the  defendants.  Because  of  his  medical  condition,  his  testimony 
was  presented  to  the  jury  by  videotape,  which  had  been  edited  down  from 
a  deposition  taken  on  16  different  days.  The  jury  convicted  Governor 
Blanton  on  all  1 1  counts  charged.  He  was  sentenced  to  three  years  in 
prison  and  ordered  to  pay  a  fine.  Before  the  case  went  to  the  jury,  the 
court  dismissed  three  of  the  nine  mail-fraud  counts  and  the  Hobbs  Act 
count  against  Allen;  he  was  convicted  on  the  six  mail-fraud  counts  and  the 
conspiracy  count  which  remained  pending  against  him.  He  was  sentenced 
to  two  years  in  prison  and  ordered  to  pay  a  fine.  Hood  was  convicted  on 
six  of  the  mail  fraud  counts  plus  conspiracy  and  acquitted  on  three  of  the 
mail  fraud  counts  and  the  Hobbs  Act  charge.  He  was  ordered  to  serve  1 8 
months  in  prison  and  to  pay  a  fine. 

26 


579 


The  significance  of  this  case  was  that  it  involved  the  conviction  of  a 
governor  for  corrupt  acts  committed  while  he  was  in  office.  Others  around 
Governor  Blanton,  including  his  legal  counsel,  had  already  been  convicted 
on  charges  of  selling  pardons  and  paroles. 

The  appeal  of  this  case  was  based  upon  inadequate  questioning  of 
potential  jurors  by  the  trial  judge,  prosecutorial  misconduct  in  the  striking 
of  the  immunity  agreement  with  witness  Ham  and  the  presentation  of  it  to 
the  grand  jury,  the  revoking  of  Ham's  immunity  during  the  trial,  erroneous 
instructions  given  to  the  jury,  insufficiency  of  the  proof  and  erroneous 
evidentiary  rulings.  I  wrote  the  appellate  brief  and  argued  before  the 
appellate  court  all  issues  except  the  inadequacy  of  the  jury  voir  dire,  which 
subject  was  handled  by  another  Assistant  United  States  Attorney.  A  three- 
judge  panel  of  the  United  States  Court  of  Appeals  for  the  Sixth  Circuit 
reversed  the  convictions  based  upon  the  inadequacy  of  questioning  of  the 
potential  jurors  by  the  trial  judge.  The  Sixth  Circuit,  sitting  en  banc, 
reversed  the  panel  decision  and  affirmed  the  convictions.  Blanton  filed 
numerous  subsequent  appeals  on  various  grounds,  none  of  which  1 
participated  in  because  I  had  left  the  United  States  Attorney's  Office. 

Years  later,  after  the  defendants  had  served  their  sentences,  the  United 
States  Supreme  Court  decided  McNally  v.  United  States.  483  U.S.  350, 
107  S.Ct.,  2875,  97  L.Ed.2d  292  (1987).  The  Court  held  that  the  mail 
fraud  statute  was  intended  by  Congress  to  reach  only  schemes  designed  to 
defraud  victims  of  mail  or  property,  not  schemes  designed  to  defraud 
citizens  of  their  intangible  right  to  honest  and  impartial  government.  It 
was  the  latter  interpretation  of  the  mail  fraud  statute  under  which  the 
Blanton  defendants  had  been  indicted  and  convicted.  Based  upon 
McNally,  the  mail  fraud  convictions  were  set  aside.  See  Allen  v.  U.S. ,  867 
F.2d  969  (6*^  Cir.  1989). 

Co-counsel:     Bob  Lynch,  Jr.  (Trial) 
Washington  Square 
222  Second  Avenue,  North 
Suite  316 

Nashville,  Tennessee37201 
(615)255-2888 

John  P.  Williams  (Appeal) 
Tune,  Entrekin  &  White,  P.C. 
21"  Floor 

First  American  Center 
3 1 5  Deadehck  Street 
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Nashville,  Tennessee  37238 
(615)244-2770 


Counsel  for  Blanton: 


John  S.  McClellan,  Jr.  (deceased) 
Kingsport,  Tennessee 


Counsel  for  Hood: 


William  R.  Willis,  Jr. 

Willis  &  Knight 

2 1 5  Second  Avenue,  North 

Nashville,  Tennessee  37201 

(615)259-9600 


Counsel  for  Allen: 

Tyree  B.  Harris,  III  (deceased) 
Nashville,  Tennessee 

Tyree  B.  Harris,  IV 

Lewis,  King,  Krieg,  Waldrop  &  Catron,  P.C. 

SunTrust  Center 

424  Church  Street,  9*  Floor 

P.O.  Box  198615 

Nashville,  Tennessee  37219 

(615)259-1366 

2)         Harper  House  v.  Thomas  Nelson,  Inc.,  et  oL 

889F.2dl97(9''Cir.  1989). 

I  participated  in  the  trial  of  this  case  before  Judge  Pamela  Rymer  in  the 
United  States  District  Court  for  the  Central  District  of  California, 
representing  the  defendant  Thomas  Nelson.  I  did  not  participate  in  the 
appeal  to  the  Ninth  Circuit  or  in  the  remanded  proceedings. 

This  was  a  three-week  jury  trial  in  May  1987.  I  was  brought  into  the  case 
six  weeks  before  the  trial,  after  all  discovery  had  been  completed,  to  assist 
a  Philadelphia  lawyer  who  had  already  been  held  in  contempt  for 
discovery  violations  by  the  district  court  judge.  (Please  see  Judge  Rymer's 
letter,  attached.)  On  the  third  day  of  the  trial,  the  client  instructed  me  to 
assume  the  role  of  lead  counsel;  I  was  assisted  by  an  associate  from  my 
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firm.  I  examined  all  witnesses  and  made  the  arguments  to  the  jury  ;  my 
associate  did  legal  research  and  was  responsible  for  the  jury  instructions. 

Our  client,  defendant  Thomas  Nelson,  Inc.,  had  created  and  marketed  an 
organizer  that  the  plaintiff  alleged  violated  its  copyrighted  organizer.  Our 
client  had  used  and  adapted  some  forms  and  aspects  of  the  plaintifTs 
organizer,  but  we  maintained  that  blank  forms,  standard  calendars,  area 
code  maps  and  features  such  as  the  inclusion  of  rulers  and  note  paper  were 
not  copyrightable.  The  judge  refused  to  give  many  of  our  tendered 
instructions  to  the  jury,  which  instructions  would  have  made  clear  that  the 
plaintiff's  organizer  was  only  copyrightable  as  a  compilation,  with  only 
the  selection,  coordination  and  arrangement  of  materials  being  protectable. 
The  jury  found  in  favor  of  the  plaintiff  on  the  copyright  issues  as  well  as  a 
Lanham  Act  deceptive  advertising  claim  and  awarded  the  plaintiff  $6 
million. 

On  appeal,  the  Ninth  Circuit  reversed  the  jury  verdict,  holding  that  the  jury 
instructions  were  not  adequate  to  ensure  that  the  jury  fully  understood  the 
copyright  issues  and  on  the  ground  that  there  was  no  evidence  of  injury,  as 
required  under  the  Lanham  Act.  On  remand,  United  States  District  Court 
Judge  Pakasugi  granted  summary  judgment  to  my  client,  holding  that 
under  the  proof  at  trial,  construed  within  the  holdings  of  the  appellate 
decision,  "no  reasonable  jury  could  find"  that  the  defendants  had  violated 
the  plaintiffs  copyright.  I  am  not  aware  of  any  developments  subsequent 
to  this  summary  judgment  decision,  which  is  reported  at  1991  Copyright 
Law  Decisions  J  2671 8.  The  Ninth  Circuit  opinion  is  the  first  clear 
statement  in  that  circuit  on  the  copyrightability  of  a  compilation  made  up 
largely  of  non-copyrightable  elements. 


Associate  Counsel: 


J.  Graham  Matheme 
Wyatt,  Tarrant  &  Combs 
1500  Nashville  City  Center 
511  Union  Street 
Nashville,  Tennessee  37219 
(615)244-0020 

Zachary  Wobensmith  (last  known  address) 
707  Avenue  of  the  Arts  Building 
Broad  and  Chestnut  Streets 
Philadelphia,  PA  19107 
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Harper  House,  Inc.  Counsel: 

Robert  A.  Schroeder 

444  South  Flower  Street 

Suite  1900 

Los  Angeles,  California  90071 

(213)622-7700 

3)         Coulter  v.  State  of  Tennessee,  et  aL 

805F.2dl46(6'^Cir.  1986). 

United  States  District  Court  for  the  Middle  District  of  Tennessee,  Judge  L.  Clure 

Morton. 

Ms.  Coulter  was  a  clerk/secretary  who  had  worked  in  her  department  for 
some  1 5  years.  She  had  repeatedly  been  passed  over  for  promotion  to 
supervisory  positions  in  favor  of  clearly  less  qualified  men.  In 
representing  her  in  this  sex  discrimination  case  against  the  State 
Department  of  Transportation,  I  associated  a  Vanderbilt  Law  School 
professor.  I  took  all  of  the  depositions  and  tried  the  case;  the  professor  did 
all  of  the  written  work.  The  case  was  tried  in  less  than  a  day  on  July  2, 
1984,  and  Judge  Morton  ruled  in  favor  of  our  client  from  the  bench.  I  did 
not  participate  in  the  appeal. 

The  significance  of  the  case  arises  out  of  Judge  Morton's  reduction  in  the 
hourly  rate  charged  by  the  professor  for  his  attorney  fees.  Because  I 
requested  an  hourly  rate  of  $85  per  hour  and  Judge  Morton  found  me  to  be 
the  "lead  lawyer"  and  "a  seasoned  and  effective  lawyer,"  he  reduced  the 
professor's  requested  rate  of  $1 10  per  hour  to  $85  per  hour  and  reduced 
his  requested  rate  of  $125  per  hour  to  $1 10  per  hour  for  the  later  years  of 
his  representation.  The  Sixth  Circuit  upheld  Judge  Morton's  reductions 
and  held  that  "hourly  rates  for  fee  awards  should  not  exceed  the  market 
rates  necessary  to  encourage  competent  lawyers  to  undertake  the 
representation  in  question."  This  case  is  cited  regularly  in  attorney  fee 
decisions  in  the  Sixth  Circuit. 


Co-counsel: 


Professor  Robert  Belton 
Vanderbilt  University  School  of  Law 
Nashville,  Termessee  37240 
(615)322-2615 
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Defense  counsel: 

Michael  Lee  Parsons  (Assistant  Attorney  General  at  the  time) 

Gracey,  Ruth,  Howard,  Tate  &  Sowell 

1 50  Second  Avenue  North 

Suite  201 

Nashville,  Tennessee  37201 

(615)-256-1125 

4)         Geier,  et  al.  v.  Alexander,  et  aL 

593  F.Supp  1263  (MD  Tenn.  1984),  aff  d  801  F.2d  799  (6*  Cir.  1986). 

United  States  District  Court  for  the  Middle  District  of  Tennessee,  Judge  Thomas 

A.  Wiseman,  Jr. 

In  September  1983, 1  began  representing  a  group  of  African- American  and 
Caucasian  faculty  and  students  at  Tennessee  State  University  who  were 
allowed  to  intervene  as  additional  plaintiff-intervenors  in  the  ongoing 
higher  education  desegregation  case.  The  court  had  previously  found  that 
a  dual  system  of  higher  education  had  been  established  by  law  in 
Tennessee  and  that  it  had  not  been  dismantled.  The  state  defendants  had 
been  ordered  to  formulate  a  plan  "designed  to  dismantle  the  dual  system  of 
higher  education  in  Tennessee,  with  particular  attention  to  TSU 
[Tennessee  State  University]." 

For  approximately  one  year,  1  and  my  co-counsel  participated  in  extensive 
negotiations  with  all  parties,  seeking  to  resolve  the  various  motions  for 
further  injunctive  relief  brought  by  the  various  plaintiff  groups  to  further 
the  goal  of  statewide  desegregation  of  all  of  Tennessee's  higher  education 
institutions.  Finally,  all  parties  but  the  Justice  Department  arrived  at  a 
Stipulation  of  Settlement,  which  was  presented  to  Judge  Wiseman  for 
approval.  The  Justice  Department  objected  to  the  settlement,  on  three 
grounds:  (1)  the  "objectives"  set  out  for  Tennessee  State  University  are 
unconstitutional  "quotas;"  (2)  there  must  be  a  showing  that  the  black 
sophomore  students  selected  for  a  professional  career  track  are  actually 
victims  of  racial  discrimination;  and  (3)  there  must  be  evidence  proving 
that  the  "black  youth  of  Tennessee  are  victims  of  discrimination  and  that 
remedial  programs  will  benefit  them  specifically  and  exclusively."    Judge 
Wiseman  overruled  the  objections  and  approved  the  Stipulation  of 
Settlement.  See  Geier  v.  Alexander.  593  F.  Supp.  1263(M.D.  Tenn.  1984). 
The  Justice  Department  appealed,  and  Judge  Wiseman's  decision  was 
affirmed  by  the  Sixth  Circuit  Court  of  Appeals.  See  Geier  v.  Alexander, 
801  F.2d  799  (6"^  Cir.  1986).  I  did  not  participate  in  the  appeal.  I 
participated  as  co-counsel  in  later  efforts  to  enforce  the  settlement  and  in 
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proposing  additional  remedies  to  the  court  until  the  fall  of  1987.  At  that 
time,  my  co-counsel  assumed  full  responsibility  for  the  case. 

The  stage  of  this  litigation  in  which  1  participated  was  significant  in  that 
the  remedies  agreed  to  by  all  parties  but  the  Justice  Department  were  the 
first  significant  effort  to  eliminate  Tennessee's  dual  system  of  education 
since  the  court-ordered  merger  of  Teimessee  State  University  and 
University  of  Tennessee  at  Nashville  in  1977.  This  case  remains  pending 
before  now  Senior  Judge  Wiseman. 

Co-counsel: 

John  L.  Norris,  Jr. 

Hollins,  Wagster  &  Yarbrough,  P.C. 

SunTrust  Center 

424  Church  Street 

22""  Floor 

Nashville,  Tennessee  37219 

(615)256-6666 

Counsel  for  Plaintiffs: 

George  E.  Barrett 
Barrett,  Johnston  &  Parsley 
2 1 7  Second  Avenue,  North 
Nashville,  Tennessee  37201 
(615)244-2202 

Counsel  for  Plaintiff-Intervenor: 

Nathaniel  Douglas  (formerly  with  Civil  Rights  Division) 
Environmental  and  Natural  Resources  Division 
United  States  Department  of  Justice 
Washington,  D.C. 
(202)514-4628 

Counsel  for  PlaintiflF-Intervenors  Richardson,  et  al. : 

Richard  H.  Dinkins 
Williams  &  Dinkins 
203  Second  Avenue,  North 
Nashville,  Tennessee  37201 
(615)244-3988 
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Counsel  for  Defendant: 

R.  Stephen  Doughty  (former  Assistant  State  Attorney  General) 

Weed,  Hubbard,  Berry  &  Doughty 

SunTrust  Center 

424  Church  St.  Suite  2900 

Nashville,  Tennessee  37219 

(615)251-5444 

5)         United  States  v.  Fitzgibbons 

United  States  Court  of  Appeals  for  the  Seventh  Circuit,  Docket  No.  79-1608, 
January  4,  1 980,  Judges  Swygert,  Wood,  Ackerman 

Shortly  before  1  transferred  to  the  United  States  Attorney's  Office  in 
Chicago,  that  office  had  prosecuted  a  series  of  cases  against  electrical 
inspectors  for  violation  of  the  Hobbs  Act,  extortion  under  color  of  official 
right.  The  inspectors  had  accepted  pay  offs  from  electrical  contractors  in 
exchange  for  issuing  work  permits  which  should  not  have  been  issued.  I 
did  not  try  the  case  but  wrote  the  appellate  brief  and  argued  it  before  the 
Seventh  Circuit.  It  was  significant  at  the  time  because  most  of  the 
defendant  inspectors  were  appealing  their  cases  based  upon  an  unusual 
argument  about  the  inapplicability  of  the  Hobbs  Act  to  this  activity  and 
upon  an  insufficient  connection  to  interstate  commerce,  among  other 
grounds.  This  appeal  was  among  the  first  to  allege  these  grounds,  and  the 
office  pfirceived  its  affirmance  as  important.  The  Seventh  Circuit  upheld 
the  conviction  on  the  Hobbs  Act  grounds  and  rejected  every  other 
argument  raised  by  the  defense  on  appeal,  including  the  jury's  use  of 
transcripts  as  listening  aids  to  tape-recorded  conversations,  a  variance 
between  the  date  alleged  in  the  indictment  and  the  date  proved,  the 
government's  failure  to  produce  certain  grand  jury  testimony  and  witness 
statements  to  the  defense  prior  to  trial,  and  a  prosecutor's  closing 
argument  which  went  beyond  the  proof. 

Defense  Counsel: 

This  is  an  unreported  decision  which  does  not  contain  the  names  of 
counsel.  I  have  contacted  the  Seventh  Circuit  Clerk's  Office  and 
the  U.S.  Attorney's  Office  in  Chicago  but  have  been  unable  to 
determine  the  name  of  opposing  counsel  on  appeal. 
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6)  Brenda  Lee  v.  MCA  Records 

United  States  District  Court  or  the  Middle  District  of  Tennessee,  Judge  John  T. 

Nixon 

Docket  No.  388-0758 

This  was  a  suit  for  breach  of  contract  and  unpaid  foreign  royalties.  Brenda 
Lee  is  very  popular  overseas,  particularly  in  Japan  and  England,  and  our 
suit  alleged  that  for  years  her  record  company  had  concealed  significant 
foreign  royalties  and  not  tendered  them  to  her  pursuant  to  her  contract.  I 
was  lead  counsel  on  the  case,  which  was  brought  in  1988.  After  the  taking 
of  significant  discovery  and,  1  believe,  while  a  decision  on  dispositive 
motions  was  pending,  the  case  settled.  The  case  was  significant  because 
of  the  identity  of  the  parties  and  the  kind  of  royalties  that  were  sought. 

Associate  counsel: 

J.  Graham  Matheme 
Wyatt,  Tarrant  &  Combs 
1 500  Nashville  City  Center 
511  Union  Street 
Nashville,  Tennessee  37219 
(615)244-0020 

Adversary  Counsel: 

Philip  Kirkpatrick 

Stewart,  Estes  &  Donnell 

SunTrust  Center 

424  Church  Street 

W  Floor 

Nashville,  Tennessee  37219 

(615)244-6538 

7)         Harlan  v.  Hardaway,  796  S.W.  2"^  953  (Tenn.  App.  1 990). 

Chancery  Court  for  Davidson  County,  Chancellor  Irvin  H.  Kilcrease. 

I  was  sole  counsel  for  the  plaintiffs  in  this  case,  which  was  tried  in  state 
court  for  two  days  in  October  1988.  I  was  co-counsel  on  the  appellate 
brief  and  argued  the  appeal.  This  was  a  contract  case  brought  by  the 
developers  of  a  condominium  project  against  the  young  son  of  a  prominent 
Nashville  contractor.  The  defendant's  son  signed  a  contract  to  purchase  a 
condominium  which  was  being  constructed  by  the  plaintiffs,  my  clients. 
The  unit  was  not  completed  on  time,  largely  because  the  defendant  and  his 
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fianc^  requested  so  many  changes  in  the  standard  materials  being  used  on 
the  other  units.  The  defendant  claimed  that  the  recording  of  a  master  deed 
was  a  condition  precedent  to  the  purchase  agreement's  enforceability.  It  is 
the  appellate  court's  rejection  of  this  argument  which  has  made  the  case 
significant.  The  appellate  court  held  that,  even  if  this  argument  had  been 
sufficiently  raised  below,  which  it  was  not,  courts  "construe  doubtful 
language  as  imposing  a  duty  rather  than  creating  a  condition  precedent." 

Associate  Counsel: 

Graham  Matheme 
Wyatt,  Tarrant  &  Combs 
1500  Nashville  City  Center 
511  Union  Street 
Nashville,  Tennessee  37219 
(615)244-0020 

Adversary  Counsel: 

Charles  W.  Bone  (at  a  different  firm  when  case  was  tried  and 

appealed) 
Wyatt,  Tarrant  &  Combs 
1 500  Nashville  City  Center 
511  Union  Street 
Nashville,  Tennessee  37219 
(615)244-0020 

8)         Parate  v.  Isabor,  et  aL,  868  Fd.2d  821  (6*  Cir.  1989). 

United  States  District  Court  for  the  Middle  District  of  Tennessee,  Judge  Thomas 
A.  Higgins. 

1  was  lead  counsel  for  the  plaintiff  professor  in  this  academic  ft'eedom  case 
which  was  brought  in  April  1986.  I  presented  the  proof  at  the  evidentiary 
injunction  hearing  and  argued  the  motions  below,  assisted  by  associate 
counsel  who  played  no  role  in  the  courtroom.  I  argued  the  appeal  before 
the  Sixth  Circuit  but  did  not  write  the  appellate  brief.  The  American 
Association  of  University  Professors  filed  an  amicus  brief  supporting  our 
position  in  the  Sixth  Circuit  and  argued  on  appeal  as  well. 

A  tenure-track,  but  untenured,  engineering  professor  at  Teimessee  State 
University  was  ordered  by  his  dean  and  department  head  to  sign 
memoranda  which  changed  the  grade  of  a  student  from  a  "B"  to  an  "A" 
and  changed  his  grading  criteria  to  justify  the  grade  change.  (As  found  by 
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the  Sixth  Circuit,  the  Nigerian  engineering  dean  wanted  this  grade  change 
for  a  student  who  was  a  fellow  Nigerian.)  In  an  attempt  to  maintain  his 
integrity,  the  professor  signed  the  first  memoranda  with  a  notation  "as  per 
instructions  from  Dean  and  Department  Head  at  meeting."  This  not  being 
allowed,  he  was  presented  with  a  new  set  of  memoranda,  which  he  signed 
in  a  signature  different  from  his  usual  one.  This  also  was  rejected  and, 
when  presented  with  the  third  set  of  memoranda,  accompanied  by  his 
department  head's  warning  that,  if  he  did  not  sign  appropriately,  the  Dean 
would  "mess  up"  his  evaluation,  Parate  finally  signed  the  memoranda  with 
his  normal  signature. 

The  district  court  dismissed  the  entire  case  on  dispositive  motion  and  we 
appealed.  The  appellate  court  held  that  the  administrators  would  have 
been  free  to  change  the  grade  and  the  grading  criteria  themselves,  over 
Parate's  protest.  The  constitutional  violation  was  their  forcing  Parate  to 
make  the  changes,  an  action  which  the  court  held  "unconstitutionally 
compelled  Parate's  speech  and  excluded  him  from  communicating  his 
personal  evaluation  to  .  .  .  "the  student.  The  appellate  court  reversed  the 
district  court  on  this  claim  alone  and  remanded  for  the  determination  of 
damages.  The  court  affirmed  the  district  court's  dismissal  of  Parate's 
other  claims  that  a  humiliating  classroom  incident  violated  his  right  to 
academic  freedom  and  that  his  firing  violated  his  due  process  rights.  After 
the  case  was  remanded,  a  settlement  was  reached. 

The  significance  of  the  case  is  in  its  distinguishing  the  grade  change  which 
these  administrators  forced  the  professor  to  make  from  grade  changes 
which  administrators  have  the  frill  right  to  make  themselves,  over  a 
professor's  protest.  The  former  violated  the  professor's  First  Amendment 
rights,  while  the  latter  would  not  have. 

Associate  Counsel: 

Jane  Ann  Whitson  (trial) 

Hooker  Investments  Ltd. 

220  Great  Circle  Road 

Suite  130 

Nashville,  Tennessee  37228 

(615)742-6334 


Co-counsel: 


Linda  A.  Ross  (appeal) 

Office  of  Tennessee  Attorney  General 
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425  Fifth  Avenue  North 
Nashville,  Tennessee  37243 
(615)741-1771 

Adversary  counsel: 

Christine  A.  Modisher 

Tennessee  Board  of  Regents 

1415  Murfreesboro  Road 

Suite  350 

Nashville,  Tennessee  37217 

(615)366-3910 

9)         Gambrell  v.  Hank  Williams,  Jr.,  et  al 

NoC-85-1096-L-A 

United  States  District  Court  for  the  Western  District  of  Kentucky  at  Louisville, 

Judge  Charles  Allen 

This  copyright  infnngement  case  was  brought  in  November  of  1985 
against  Hank  Williams,  Jr.,  his  music  publisher,  his  record  company  and 
others.  The  plaintiff  alleged  that  Hank  Williams'  composition  "This  Ain't 
Dallas,"  which  had  been  released  as  a  single  and  on  an  album,  had  been 
copied  from  the  plaintiffs  work.  The  plaintiff  sought  all  profits  from  the 
marketing  of  the  composition  as  a  single  and  as  part  of  an  album.  Because 
our  firm  represented  Hank  Williams  generally,  I  was  lead  counsel  on  the 
case;  we  associated  local  counsel  in  Louisville. 

We  maintained  in  defense  that  Mr.  Williams  had  had  no  access  to 
plaintiffs  composition  and  that  there  was  no  "substantial  similarity" 
between  the  two  songs.  1  secured  and  worked  with  an  expert  who 
analyzed  the  two  compositions  and  issued  a  report  that  the  two  songs  were 
not  "substantially  similar."  I  took  the  plaintiffs  deposition  and  prepared 
Hank  Williams,  his  producer  and  the  administrator  of  his  publishing 
company  for  their  depositions. 

After  the  taking  of  the  depositions,  the  plaintiff  dismissed  his  case  with 
prejudice  in  December  1986,  having  received  no  compensation  from  the 
defendants.  Mutual  releases  were  executed,  in  that  we  had  raised  with 
plaintiffs  counsel  the  possibility  of  seeking  Rule  1 1  sanctions  against  the 
plaintiff 

Plaintiffs'  counsel: 
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William  R.  Kenealy 

Segal,  Isenberg,  Sales,  Stewart  &  Cutler 

Waterfront  Plaza 

324  West  Main 

Louisville,  Kentucky  40202-3008 

(502)  568-5600 

Local  counsel  for  defendants: 

J.  Bruce  Miller 
J.  Bruce  Miller  Law  Group 
One  Riverfront  Plaza 
Louisville,  Kentucky  40202 
(502)  587-0900 

10)       United  States  V.  Jones  and  Sims 

CR.  No.  79:30022 

United  States  District  Court  for  the  Middle  District  of  Tennessee.  Judge  Thomas 

A.  Wiseman,  Jr. 

I  was  sole  prosecutor  on  this  case,  which  was  tried  for  three  days  in  March 
of  1979.  Some  young  men  who  frequented  one  of  the  city  parks  regularly, 
using  drugs,  dreamed  up  a  scheme  to  steal  dynamite  from  construction 
sites  and  blow  up  the  Percy  Priest  Dam  near  Nashville,  a  United  States 
Corps  of  Engineers  project.  Their  wrong-headed  scheme  was  to  loot 
stores  and  homes  during  the  ensuing  flood  of  Nashville.  They  did  succeed 
in  sneaking  into  the  inner  workings  of  the  dam  and  setting  off  explosives 
which  made  an  internal  crater  in  the  wall  of  the  dam  but  did  not  threaten 
its  structural  integrity.  The  defendants  were  convicted. 

As  far  as  we  knew  at  the  time,  it  was  the  first  attempted  bombing  of  a 
United  States  Corps  of  Engineer  dam.  The  Corps  of  Engineer  saw  the 
obtaining  of  a  conviction  as  extremely  important.  They  also  felt  it  was 
important  to  convey  during  the  trial  that  Corps  of  Engineer  dams  are 
impervious  to  this  kind  of  sabotage. 

Defense  Counsel: 

William  H.  Farmer 

Waller  Lansden  Dortch  &  Davis 

Nashville  City  Center 

5 1 1  Union  Street 

Suite  2100 
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Nashville,  Tennessee  37219 
(615)244-6804 

Nelson  Crowe 
3127  Braintree  Road 
Nashville,  Tennessee  37069 
(615)291-1871 

ADDITIONAL  REFERENCES 

Since  these  cases  are  older  than  five  years,  here  are  the  additional  references  you  requested: 

Honorable  Gilbert  S.  Merritt,  Jr.,  United  States  Court  of  Appeals  for  the  Sixth  Circuit,  Customs 
House,  701  Broadway,  Suite  303,  Nashville,  Tennessee  37203,  (615)  736-5957 

Honorable  Martha  Craig  Daughtrey,  United  States  Court  of  Appeals  for  the  Sixth  Circuit, 
Customs  House,  701  Broadway,  Suite  300,  Nashville,  Tennessee  37203,  (615)  736-7678 

Honorable  Thomas  A.  Wiseman,  Senior  United  States  District  Judge,  783  United  States 
Courthouse,  Nashville,  Tennessee  37203,  (615)  736-7013 

Kathryn  Reed  Edge,  Miller  &  Martin,  SunTrust  Center,  424  Church  Street,  Suite  2325, 
Nashville,  Tennessee  37219,  (615)  244-3119 

Barbara  D.  Holmes  (former  Assistant  United  States  Trustee),  Harwell  Howard  Hyne  Gabbert  & 
Manner,  P.C.,  1800  First  American  Center,  315  Deaderick  Street,  Nashville,  Tennessee  37238, 
(615)256-0500 

Robert  H.  Waldschmidt,  Howell  &  Fisher,  400  Court  Square  Building,  300  James  Robertson 
Parkway,  Nashville,  Tennessee  37201,  (615)  244-3370 


Thomas  Ross  Dyer,  (joined  this  firm  years  after  I  left  it),  Wyatt,  Tarrant  &  Combs,  6075  Poplar 
Avenue,  Suite  650,  Memphis,  Tennessee  381 19,  (901)  537-1000 

Linda  W.  Knight,  Gullett,  Sanford,  Robinson  &  Martin,  PPPC,  3"*  Floor,  230  Fourth  Avenue, 
North,  P.  O.  Box  198888,  Nashville,  Tennessee  37219,  (615)  244-4994 

David  E.  Lemke,  Waller  Lansden  Dortch  &  Davis,  Nashville  City  Center,  511  Union  Street, 
Suite  2100,  Nashville,  Tennessee  37219,  (615)  244-6380 

Robert  D.  Tuke,  Tuke  Yopp  &  Sweeney,  NationsBank  Plaza,  414  Union  Street,  Suite  1 100, 
Nashville,  Tennessee  37219,  (615)  313-3300 
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J.  Brad  Reed,  Bass,  Berry  &  Sims,  2700  First  American  Center,  3 1 5  Deaderick  Street,  Nashville, 
Tennessee  37238,  (615)  742-6251 

Robert  C.  Goodrich,  Jr.,  Farris,  Warfield  &  Kanaday,  SunTrust  Center,  424  Church  Street,  Suite 
1900,  Nashville,  Tennessee  37219,  (615)  244-5200 

19.        Legal  Activities:  Describe  the  most  significant  legal  activities  you  have  pursued, 

including  significant  litigation  which  did  not  progress  to  trial  or  legal  matters  that 
did  not  involve  litigation.  Describe  the  nature  of  your  participation  in  this  question, 
please  omit  any  information  protected  by  the  attorney-client  privilege  (unless  the 
privilege  has  been  waived.) 

During  the  last  six  years  of  my  practice,  1  had  approximately  10  full-blown 
evidentiary  hearings  which  lasted  anywhere  from  three  to  eight  hours  and  did  not 
take  place  in  court.  Six  of  these  were  grievance  hearings  before  the  local  Electric 
Power  Board,  where  1  represented  members  of  the  non-union  employees' 
association  accused  of  violating  various  personnel  and  employment  policies.  Two 
were  representing  teachers  who  had  been  fired.  One  hearing  was  before  the  Board 
of  Trustees  of  a  small,  private  college;  the  other  was  before  the  Personnel 
Committee  of  the  board  of  a  private  high  school.  1  also  represented  a  fire 
department  chief  who  had  been  dismissed  in  hearings  before  the  Personnel 
Committee  of  a  Board  of  Aldermen,  and,  later,  before  the  Board  of  Aldermen. 
1  have  done  a  good  bit  of  teaching  in  the  field  of  trial  advocacy  through  the  years. 
From  1 986-88, 1  was  a  Lecturer  in  Law  at  Vanderbilt  University  School  of  Law, 
teaching  a  trial  advocacy  course.  In  1988, 1  taught  in  the  three-day  College  of 
Trial  Advocacy  held  at  the  University  of  Tennessee  College  of  Law  in  Knoxville. 
When  1  was  an  Assistant  United  States  Attorney,  I  taught  at  the  Justice 
Department  Advocacy  Institute.  1  have  several  times  taught  for  the  advocacy 
training  program  at  the  Tennessee  Attorney  General's  Office.  In  1989, 1  taught  in 
a  National  Institute  of  Trial  Advocacy  program  held  in  Nashville.  In  addition,  1 
have  made  numerous  CLE  presentations  on  various  aspects  of  trial  advocacy. 

1  served  on  the  Tennessee  Court  of  the  Judiciary,  the  body  which  considers  all 
ethical  complaints  against  state  judges,  from  1987-93,  having  been  appointed  by 
the  Tennessee  Bar  Association  Board  of  Governors  to  one  of  the  two  lawyer 
positions  on  the  Court.  Most  of  the  other  members  of  the  Court  are  trial  and 
appellate  judges  from  across  the  state.  We  met  several  times  per  year  to  consider 
and  act  on  ethical  complaints  and  had  two  or  three  ftxll-blown  trials  during  my 
tenure. 

For  eight  years,  from  1 989-97, 1  served  on  the  Tennessee  Supreme  Court 
Advisory  Commission  on  Rules  of  Civil  and  Appellate  Procedure,  having  been 
appointed  by  the  Tennessee  Supreme  Court.  This  commission,  composed  of 
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judges,  academics  and  lawyers  from  across  the  state,  met  quarterly  to  consider 
revisions  to  the  rules  of  civil  procedure,  evidence  and  appellate  procedure.  The 
detailed  discussions  (sometimes  concerning  just  a  word  or  punctuation  mark) 
among  commission  members  with  so  many  perspectives  has  been  extremely 
valuable  to  me  as  a  lawyer  and  a  judge. 
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II.  FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income 
arrangements,  stock,  options,  uncompleted  contracts  and  other  future  benefits 
which  you  expect  to  derive  from  previous  business  relationships,  professional 
services,  firm  memberships,  former  employers,  clients,  or  customers.  Please 
describe  the  arrangements  you  have  made  to  be  compensated  in  the  future  for  any 
financial  or  business  interest. 

As  of  August  31,  1998, 1  have  deposited  $5,242  into  my  Judicial  Retirement  System 
account.  If  I  am  confirmed,  this  money  will  be  refunded  or  transferred  into  a  retirement 
program  for  which  I  am  eligible. 

Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the 
procedure  you  will  follow  in  determining  these  areas  of  concern.  Identify  the 
categories  of  litigation  and  financial  arrangements  that  are  likely  to  present 
potential  conflicts-of-interest  during  your  initial  service  in  the  position  to  which  you 
have  been  nominated. 

I  will  continue  to  consult  the  Code  of  Conduct  for  United  States  Judges  and  the  Advisory 
Opinions  issued  by  the  Judicial  Conference  Committee  on  Codes  of  Conduct  in 
determining  areas  of  concern.  My  rule  of  thumb  as  a  bankruptcy  judge  has  been  that,  if  I 
have  to  think  about  whether  I  have  a  conflict  of  interest,  1  probably  have  at  least  the 
appearance  of  a  conflict.  In  these  instances,  1  have  recused  myself  1  have  been  Chair  of 
the  Ethics  Committee  of  the  National  Conference  of  Bankruptcy  Judges  since  the 
inception  of  the  committee  in  1994.  In  this  role,  I  have  been  acutely  aware  of  the  ethical 
constraints  on  federal  judges.  When  I  have  not  been  able  to  clearly  determine  from  the 
Code  and  Advisory  Opinions  whether  I  could  participate  in  an  activity,  I  have  asked  the 
Committee  for  an  opinion. 

I  have  no  financial  arrangements  that  will  present  a  conflict  of  interest  for  me  at  this  time, 
except  for  my  husband's  being  a  member  of  the  bar  practicing  in  Nashville.  1,  of  course, 
never  hear  cases  where  his  firm  is  participating.  If  the  higher  education  desegregation 
case  {Geier  v.  Sundquist)  is  reassigned  from  Judge  Wiseman,  I  would  have  to  recuse 
myself  in  light  of  my  prior  involvement  in  the  case.  If  the  Metropolitan  Nashville  public 
schools  desegregation  case  is  reassigned  from  Judge  Wiseman,  I  would  have  to  recuse 
myself  because  my  daughter  is  a  student  in  the  public  schools. 

Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside  employment, 
with  or  without  compensation,  during  your  service  with  the  court.  If  so,  explain. 

No 
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List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding 
your  nomination  and  for  the  current  calendar  year,  including  all  salaries,  fees, 
dividends,  interest,  gifts,  rents,  royalties,  patents,  honoraria,  and  other  items 
exceeding  $500  or  more  (If  you  prefer  to  do  so,  copies  of  the  financial  disclosure 
report,  required  by  the  Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 

Please  see  Financial  Disclosure  Report,  attached. 

Please  complete  the  attached  financial  net  worth  statement  in  detail  (Add  schedules 
as  called  for). 

Attached 

Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so,  please 
identify  the  particulars  of  the  campaign,  including  the  candidate,  dates  of  the 
campaign,  your  title  and  responsibilities. 

In  1968,  while  in  college,  I  worked  in  the  McGovem  campaign,  although  I  held  no 
official  position. 

In  1970, 1  was  active  in  the  Young  Democrats  Association  in  Nashville,  when  it  was 
working  for  the  re-election  of  Senator  Albert  Gore,  Sr. 

In  the  fall  of  1989, 1  was  appointed  by  the  Tennessee  Democratic  Executive  Conmiittee 
to  a  fifteen-member  panel  to  interview  candidates  wishing  to  be  nominated  by  the 
Teiuiessee  Demociatic  Party  for  Supreme  Court  Justice.  At  that  time,  the  Tennessee 
Supreme  Court  was  popularly  elected.  I  was  appointed  as  the  delegate  from  the 
Tennessee  Lawyers'  Association  for  Women  and  was  President  of  that  organization  at  the 
time.  I  received  some  correspondence  but  had  to  resign  from  this  panel  prior  to  its 
interviewing  and  selection  of  candidates  because  the  meeting  was  scheduled  at  a  time 
when  I  had  an  irreconcilable  scheduling  conflict.  Another  member  of  TLA  W  was 
appointed  to  serve  in  my  stead. 

In  the  spring  of  1990, 1  served  on  the  Finance  Committee  for  The  90s  Supreme  Court 
Committee,  which  raised  money  for  the  Democratic  slate  of  nominees  for  the  Tennessee 
Supreme  Court. 

In  1989-90, 1  served  as  campaign  manager  for  the  re-election  of  Chancellor  Robert  S. 
Brandt  to  the  Chancery  Court  bench.  He  was  unopposed. 

In  1990, 1  helped  raise  money  for  Marietta  Shipley,  a  friend  who  was  running  for  a  local 
trial  court  judgeship.  The  campaign  was  March-September  of  1 990;  the  fimdraiser  was 
in  September  1990.  I  had  no  official  title  in  the  campaign,  but  I  was  on  the  Host 
Committee  for  the  fimdraiser. 
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In  1991-92, 1  served  as  Chief  of  Staff  for  Nashville's  newly-elected  Mayor,  Philip  N. 
Bredesen.  1  had  supported  his  candidacy  and  was  identified  in  a  public  way  with  him  as  a 
candidate  because  my  husband  was  one  of  his  chief  advisors  during  the  campaign. 

In  the  1992  Presidential  campaign,  I  was  identified  in  a  public  way  with  the  Clinton/Gore 
ticket,  in  that  I  was  a  Tennessee  delegate  to  the  Democratic  National  Convention  and  my 
husband  was  very  active  in  that  campaign. 
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III.  GENERAL  (PUBLIC) 

An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code  of 
Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional 
prominence  or  professional  workload,  to  find  some  time  to  participate  in  serving  the 
disadvantaged."  Describe  what  you  have  done  to  fulfill  these  responsibilities,  listing 
specific  instances  and  the  amount  of  time  devoted  to  each. 

The  Nashville  Bar  Association  has  a  pro  bono  program.  Whenever  I  have  been  in  private 
practice,  I  have  participated  in  that  program  by  taking  cases  assigned  to  me.  I  would  say 
that  I  averaged  at  least  three  pro  bono  cases  for  each  year  when  I  have  been  in  private 
practice.  The  subject  areas  have  varied  over  the  years  but  included  unemployment 
benefits,  tort  defense  and  divorce.  Some  of  those  cases  took  a  few  hours  and  some  took 
20-30  hours. 

While  I  have  been  a  judge,  I  have  spent  several  afternoons  at  the  pro  bono  office,  calling 
lawyers,  asking  them  to  accept  pro  bono  clients.  I  have  been  careful  not  to  call 
bankruptcy  practitioners  or  firms  with  large  bankruptcy  practices  (unless  I  was  calling  a 
close  personal  friend  who  would  feel  no  pressure  to  take  the  case  so  as  to  "please  the 
judge"). 

Also  while  a  judge,  I  have  participated  in  the  Lawyers'  Association  for  Women  Truancy 
Intervention  Program  at  juvenile  court.  Lawyers  are  assigned  to  families  where  a  young 
child  has  repeatedly  been  truant  from  school  in  the  hope  that  the  intervention  will  be 
helpful.  The  program  has  been  very  successftil,  and  the  intervention  in  my  particular  case 
was  very  successftil.  I  probably  spent  10  hours  being  involved  with  this  family. 

I  am  on  the  Board  of  Directors  of  Renewal  House,  a  place  where  women  addicted  to 
crack  cocaine  may  live  with  their  small  children  while  participating  in  rehabilitation 
programs.  The  time  commitment  for  this  board  has  been  minimal  because  their  meetings 
have  often  been  scheduled  at  times  when  I  could  not  attend. 

The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct  states 
that  it  is  inappropriate  for  a  judge  to  hold  membership  in  any  organization  that 
invidiously  discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you  currently 
belong,  or  have  you  belonged,  to  any  organization  which  discriminates  -  through 
either  formal  membership  requirements  or  the  practical  implementation  of 
membership  policies?  If  so,  list,  with  dates  of  membership.  What  you  have  done  to 
try  to  change  these  policies? 

I  do  not  hold  membership  in  any  organization  that  invidiously  discriminates  on  the  basis 
of  race,  sex,  or  religion.  I  have,  however,  learned  during  this  nomination  process  that  the 
YWCA  admits  men  only  as  non-voting  members.  I  am  not  active  in  the  YWCA,  but 
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because  I  make  contributions  to  this  organization,  I  am  considered  to  be  a  member.  Since 
I  am  sure  there  is  no  hope  for  changing  this  policy,  I  will  discontinue  my  contributions  to 
the  YWCA. 

IXiring  my  senior  year  of  college  (1967-68),  I  was  elected  to  membership  in  Mortar 
Board,  a  national  senior  women's  honor  society.  We  did  not  have  any  men  members,  and 
I  am  quite  sure  that  men  were  not  allowed  to  be  members. 

During  several  of  my  years  in  college  (1964-68),  I  was  a  member  of  and  ofBcer  in  the 
Association  of  Women  Students  Governing  Board.  I  suspect  that,  at  that  time,  men  could 
not  have  been  members  of  that  organization. 

Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for 
nomination  to  the  federal  courts?  If  so,  did  it  recommend  your  nomination?  Please 
describe  your  experience  in  the  entire  judicial  selection  process,  from  beginning  to 
end  (including  the  circumstances  which  led  to  your  nomination  and  interviews  in 
which  you  participated). 

Sometimes  in  this  district  there  is  a  selection  commission  and  sometimes  there  is  not  one. 
There  was  a  selection  commission  for  my  bankruptcy  judgeship,  but  there  has  been  no 
such  commission  for  this  vacancy.  I  have  been  interviewed  and  screened  by  both  the 
Federal  Bureau  of  Investigation  and  the  American  Bar  Association. 

When  1  heard  that  Chief  Judge  John  T.  Nixon  was  going  to  take  senior  status,  I  contacted 
Vice  President  Gore's  legal  counsel  and  told  him  of  my  interest  in  applying  for  the 
position.  1  then  wrote  letters  to  President  Clinton  and  to  Vice  President  Gore,  formally 
applying  and  enclosing  my  resume.  Three  and  one-half  months  later,  I  had  a  brief,  very 
informal  interview  with  Vice  President  Gore's  counsel  when  he  was  in  Nashville  for 
another  purpose.  A  week  later  I  received  a  telephone  call  from  Vice  President  Gore, 
informing  me  that  he  would  like  to  recommend  my  name  to  the  President  for  nomination. 
I  have  filled  out  the  various  questionnaires  and  forms  with  some  assistance  from  The 
White  House  Counsel's  Office. 

Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee  discussed 
with  you  any  specific  case,  legal  issue  or  question  in  a  manner  that  could  reasonably 
be  interpreted  as  asking  how  you  would  rule  on  such  case,  issue,  or  question?  If  so 
please  explain  fully. 

No 

Please  discuss  your  views  on  the  following  criticism  involving  "judicial  activism." 
The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within  society 
generally,  has  become  the  subject  of  increasing  controversy  in  recent  years.  It  has 
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become  the  target  of  both  popular  and  academic  criticism  that  alleges  that  the 
judicial  branch  has  usurped  many  of  the  prerogatives  of  other  branches  and  levels 
of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than 
grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a 
vehicle  for  the  imposition  of  far-reaching  orders  extending  to  broad 
classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad,  affirmative  duties  upon 
governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional 
requirements  such  as  standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in 
the  manner  of  an  administrator  with  continuing  oversight 
responsibilities. 

I  believe  that  my  bankruptcy  opinions  demonstrate  that  I  do  not  subscribe  to  judicial 
activism  as  it  is  described  here.  Several  of  those  attached  in  response  to  Question  15  deal 
with  jurisdiction  and  standing  issues. 

I  believe  that  the  courts  should  be  used  to  resolve  grievances  and  controversies  between 
parties  rather  than  to  solve  larger  problems  within  the  society  or  within  institutions. 
Absent  class  certification,  remedies  should  extend  only  to  individuals  and  entities  that  are 
before  the  court  as  parties.  Courts  are  not  intended  to  make  policy  or  act  as 
administrators  with  continuing  oversight  responsibilities  over  institutions. 
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FINANCIAL  DISCLOSURE  REPORT 

Nomination  Report 


Report  Retjuirtd  by  the  Ethici 
Reform  Act  ofl9S9.  Pui  L  No 
I0I-194.  November  30.  1989 
(5  use  App  4 .  Sec  101-112) 


1.  Person  ReportiDg          (Lasi  name,  first,  middle  imticxi) 
Trauger,    Aleta  A. 

2.  Court  or  Orflntzatioo 

O.S.    District  Court    (MD  Tenn) 

3.  Date  or  Report 

09/18/199S 

4.  Tille             (Article  III  judges  indicate  acirve  or 

senior  status;  magistrate  judges  indicate 
fisll-  or  part-time) 

'J.S.    District  ct. Judge/Nottanee 

-- 

5.  Report  Type  (check  type) 

^     Nomination,    Dale         ^      ^ 

Initial                Annual                Final 

6.  Reporting  Period 

01/01/1997 

10 
09/15/1999 

T.  Chambers  or  Oflice  Address 

Customs   House 
"01   aroadway 
Nashville,    Tennessee   3-7203 

8.  On  the  baiis  of  the  informatiOD  cootained  in 
modirications  pertaining  thereto,  it  is  in  my 
with  applicable  taw$  and  regulations. 

Rcviewins  OlTicer 

this  Report  a 
opinion,  in  CO 

nd  any 
mpliancc 

Dale 

IMPORTANT  NOTES:   The  instructions  accompanying  this  form  must  be  foUo^d   Complete  aJl  parts, 
checking  the  NONE  box/or  each  section  where  you  have  no  reportable  information.  Sign  on  the  last  page 

I.    POSITIONS       (Reporting  truiividual  only:  see  pp  9-1 3  of  Inslruclions.) 

POSITION 

1  NONE    (No  reportable  positions.) 


NAME  OF  ORGANIZATION  /  ENTITY 


Chair,    Ethics  Conmuttee 


National  Conference  of  Bankruptcy  Judges 


TM  Supreme  Court  Advisory  Connaisaio 
Procedure    (resigited   6/97   pursuant   t 


Rules  of  Civil  and  Appellate 
Advisory  Opinion  No.    93) 


3     Advisory  Board  Member 


Cheelcwood  Botanical  Gardens  and  Fine  Arts  Cente 


n.     AGREEMENTS     (Reporting  mdnidual  only:  see  pp  14-16  o/lmtmctions.) 

DATE  PARTIES  /U>(D  TERMS 

'*      I    NONE   (No  reportable  agieements.) 


HL     NON-INVESTMENT  INCOME         (Reporting  tudlvulual  and  spomt:  see  pp.  17-24  t^fbialmcUoits.) 
DATE  SOURCE /VND  TYPE 

NONE    (No  reportable  non-investment  income.) 


GROSS  INCOME 

(youn,  not  spouse's) 


1/1/96-9/15/98 


ship-Doramus,    Trauger    t   Ney    (SI 


QcAjid^^ZnT.  'V. 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Penon  Reporting  Dale  of  Repon 

Traugar,    Aleta  A.  09/18/1998 


IV.  REIMBURSEMENTS    -  transportation,  lodging,  food,  entertainment. 

ItnclueUa  those  to  spoust  and  cUperuUni  chitdrtn,  use  the  parenlheticals  "(S)  "  and  "(DC)  "  to  indicate  reportable  reimbursements  received  by  spouse 
and  dependent  children,  respectively.  See  pp  25-28  of  Instructions.) 

SOURCE  DESCRIPTION 

NONE  (No  such  reportable  reimbursements) 


V.    GIFTS 

includes  those  la  spouse  and  dependent  chitdren;  use  the  parenthelicais  "(S)  "  and  "(DC)  "  to  indicate  gifts  received  by  spouse  and  dependent  children. 
rttptiMitly.  See  pp.  29-32  of  Instructions.} 

SOURCE  DESCRIPTION  VALUE 

:  I    NONE      (No  such  reportable  gifts.) 

1       {Exempt} 


VI.   LIABIUnES 

(Includes  those  of  spouse  and  dependent  children;  indicate  where  applicable,  person  responsible  for  liability  by  using  the  parenthetical  "(S)  "for  separate 
Itablliry  of  the  spouse.  "(J)' for  joint  liability  of  reporting  individual  arid  spouse,  and  "(DC)'  for  liability  of  a  dependent  child.  Seepp  33-35  of  Instructions.) 

□  CREDITOR  DESCRIPTION  VALUE  CODE* ) 

NONE  (No  reportable  liabilities.) 


(S) 

SunTrust  Bank 

Mortgage  on  law  firm  building  (joint  liability  with 
partners) 

IS) 

SunTrust  Bank 

Lines  of  credit  for  law  firm  (joint  liability  with 
partners) 

(S) 

ITECH  Partners. 

L.P. 

Investment  call 

(J) 

ITECH  Partners, 

L.P. 

Investment  Call 

j*VALCODESJ-S15.(»0orlesa  K-S 1 5. 001 -$50,000  L-S30.001  to  SI 00,000  M-StOO.OOl-KSO.OOO  N-$250,0OI-$50O,00O 

(MS00,001-S1,000,000   PI -SI, 000,00 1 -15,000.000   P2-S5,000,00l-S25,000,000   P3-S25,0O0,0Ol-SS0,0O0.00O  P4>450,000,00l  or  more 


53-754  99  -  20 


602 


Name  of  Person  Reporting 
FINANCIAL  DISCLOSURE  REPORT     Traugec.   Aieta  a. 


Dale  of  Repoit 

09/18/1998 


~^  (Includes  those  of  spouse  and 

VII.  Page    1    INVESTMENTS  and  TRUSTS—  income,  value,  transactions    dependent  children.  See  pp.  36-54  of  Instructions.) 


1 

1 

A 

Description  of  Assets 

Indicau  when  applicable,  owner  of 
the  azzet  by  ujtng  the  parenlhelical 

B. 

Income  during 

reporting  period 

C. 

Gross  value 

at  end  of 

reporting 

period 

D. 

Transactions  during  reporting  period 

(Exempt) 

tndmdual  and  spouse.  "(S)' for  sep- 

(1) 

Amount 
Code  " 
(A-H) 

P) 
Type 
(e.g.. 
dividend, 
rem  or 

(1)      1 
Value 
Code 
(J-P) 

2) 

Value 

Method 

Code 

Q-W) 

(1) 

Type 

(e.g.  buy, 

sell,  partial 

sale, 

merger, 

redemption) 

If  not  exempt  from  disclosure 

eraie  otmership  by  spouse.  "(DC)" 
for  ovmership  by  dependent  child. 

(2) 
Date: 
Month- 
Day 

(3) 

Value 
Code 
(J-P) 

4)      1  (5) 
Gain     Identity  of 
Code  1  buyer/seller 

A-H)|  (if  private 

Place  "(X)'  after  each  asset 
exempt  from  prior  disclosure 

NONE     (No  reportable  income.assets,  or 
transactions.) 

1   Acc'c.    at  Suntruat  Bank, 
Nashville.    TN    (J) 

A 

Interest 

K 

T 

I 

2    Acc't.    at   Suntrust   Bank, 
Mashvllle,    TN    (J) 

A 

Interest 

J 

T 

3  Acc't.    at  Suntrust   Bank, 
Nashville,    TN    (J) 

A 

Interest 

J 

T 

',      4   Acc't.    at   SuntrusC   Bank, 
Nashville,    TN    (S) 

A 

interest 

,      5    Acc't   at   Suntrust   Bank, 
Nashville,    TN 

B 

Interest 

K 

T 

6  The  Equitable  A.B.A.   Group   IRA 

A 

None 

L 

T 

7    TN  Housing  Dev.    Agcy.    bonds    (J)        c            Interest 

K 

T 

8    Robertson  Stephens   Mutual    Fund          d 
1           tJ) 

Dividend 

L 

T 

!     9   Coventry  Corp.   connon  stock   (J) 

None 

L 

T 

1  10   GullCotd  Co.,    HC   farmland    (S) 

None 

J 

H 

j  11    Cash  surr.    value  HH  Life  policy 

None 

J 

T 

12   Cuh  surr.    value  of   2  NW  LKe 
policies    (S) 

A 

Interest 

K 

T 

13    Parnassus  Fund    (Jl 

A 

Dividend 

K 

T 

14   Onion  Planters  coimon  stock     (J) 

B 

Dividend 

K 

T 

IS    Onion  Planters  bank  acc't    (J) 

A 

Interest 

J 

T 

16    Interest  in  law  firm  bldq.    (S) 

None 

N 

Q 

17    Profit  sharing  plan   (S) 

1 

None 

H 

T 

line/Gain  Codes:  A-$1.000  or  less                    B-Jl.001-I2.500                 C'^SZ.JOl-JS.OOO                     [«5.0Ol-J15.0OO                   E'.JIS.OOI-ISO.OOO 
(Col.Bl.D4)      F-J50.001-J100.000              OJlOO.OOl-Il.000.000        Hl-Jl,000.001-JS.OOO.OOO       H2-S5.000.001  or  mote 

2VilCo(iei:          )-Sl  S.OOO  or  less                     K-S15.0O1-J5O.0OO                L-$50.001-J100,000              M-$l  00.00 1-J250.000            N-J250.001-$500.000 
(Col.Cl.D3)      O-$300,001-Jl.000.000         Pl-jl.000.001-$j.000.000  P2-$3.000.00l-J25.000,000  P3-J25.000.001-J50,00O.0CO  P4-J50.000.001  or  mote 

3  Val  Mth  Codes:  (^Appraisal                            R-Cost  (real  estate  only)                            S-Assessmenl                                   T-Cash/Maiket 
(Col.C2)             U-Book  Value                         V-Other                                                    W-Estimaled 
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Name  ofPeraon  Reporting 
FINANCIAL  DISCLOSURE   REPORT      Trauger,    Aleta  A. 


DaleorHepon 
09/18/1998 


fincludtj  iheuM  ofspouMt  anJ 

V1L  Page   2    INVESTMENTS  and  TRUSTS-  income,  value,  transactions    (kptmkm cStldnn,  St* pp  36-54 of Insmtetions.) 


A. 
Descripoon  of  Assets 

Indicau  when  appficabU.  o-mter  of 
rht  aszai  by  using  i/m  parwnehrrical 
yj)'/orjomt  owntnhtp  o/rtporting 
oidtviduai  and  spattst.  '(S)' for  up- 

B.                                  |C. 
Income  during               Gross  value 
irporting  period              at  end  of 
reporting 
1  period 

D 

Transactions  during  reporting  period 

(1)          IP)                  1(1)       (2) 

(1) 
Type 
(eg.,  buy. 
sell,  partial 
sale, 
merier. 

If  not  exempt  from  disclosure                                      j 

eram  owntnhip  by  spouse.  "(DC}' 
for  ownership  by  dependent  child. 

Place  'CO  "  after  each  asset 
exempt  fivm  prior  disclosure. 

Code  "  1  (e.g..             j  Code 
(A-H)      dividend.       ](J-P) 
renter           j 
1  inieien) 

Method 

Code 

(Q-W) 

(2) 
Date: 
Montb- 
Diy 

(3)     j(4) 
ValuejGain 
Code  Code 
(J-P)   (A-H) 

(5) 

Identity  of 
buyer/seller 
fifprivae 
nnsaction) 

NONE     (No  reporttble  mcome^assets,  or 
{                 transactions.) 

i       ! 

i 

la    Promissory  note   from  James 
Ooramus    (S) 

None            j    K 

T 

1 

19    Fidelity  Advisor  Funds    (DC)            |    b         i Dividend    i    k 

T 

1 

20  Aincree  Capital  Acc't.-IRA    (S)                     \                     ' 

1           i 

a)    Pershing  Gov't.    Acc't. 

Hone                K 

T 

21    Hedl-Hail/Mednet  MFC  Corp. 
coaaon  stock    (S) 

None                J 

T 

22  BKlford  Money  Mkt.    Fund                         A         j  Dividend    |    J 
(Jl (Morgan  Keegan  Honey  Market)                  |                      ; 

T 

23    Knox  County,    TN  munic.    bonds    iJ) 

1 

B         j Interest    I     K 

1 

T                                       ' 

24   Rutherford  Co.,   TM  gen.   oblig. 
bonds    (J) 

A 

Interest    i    J 

1 

T 

25    Caaelot  Care  Corp.    conmon  stock 

1        <s> 

None 

0 

N 

1  26    Ingram  Micro,    Inc.    coonon  stock 
1          (J) 

None 

K 

T 

i  27    Quality  Cash  Reserve  Prina  SRS 
(Equitable  Securities  Money 

A         Dividend 

J 

T 

Market    (J) 

1 

1 
1 

28    Alliance  Capital  Reserves 
j           (Alntree  Capital  Honey  Hktl (S) 

None 

J 

T 

;29    ITECB  Partners,    L.P.    (J) 

i 

None 

L 

T 

1 
1 

1 

1 

.  IlKKMn  Coda:  A-Sl.OOO  or  less                     B-S  1,001-12.500                  C-S2.)0I-S3.000                       D-S5.0OI-SIS.0OO                     E-SIS,0OI-S)O.0OO 
;    (Col.BI.D4)      F-SSO.OOI-SIOO,000              OSIOO.OOI-SI.OOO.OOO        Hl-$I.0OO.OOI-S5.0OO.0O0       H2-J5,000.00lormofe 

JVilCodes:         «lS.OOOor  lea                   K-J  15,001 -$50,000               L-J50,001-J100.000             M-Il  00,00  l-CSO.OOO           N-J250,001-J500,000 
(Co(.Cl,D3)     04500,001-11.000.000        PI -SI. 000.00 1-15.000,000  P2-t5,000,OOI-I2S,000,000  I>3-C5,0OO,0OI-t5O,0O0.O0O  P4-S50.000.00l  or  more 

BValMihCodes:  <>-Ap9nisal                         R-<:oii  (real  esse  only)                          S-Assesanem                                  T>Cadi/Marka 
(C01.C2)             U-BookValae                         V-Odier                                                    W-Estiniaied 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Penon  Reporting 
Trauger,    Aleta  A. 


Date  of  Report 

09/18/1998 


VnL     ADDITIONAL  INFORMATION  OR  EXPLANATIONS. 

(JndicaU  part  o/rrportj 


Part  VII. 

**        Account  closed  on  4/29/99 


»:i   Ondivided  1/2  interest  (w/brother) 

•17   January  1997  Appraisal,  not  taking  into  account  the  outstanding  mortgage;  spouse 
interest  in  the  building. 


nly  partnership 
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FINANCIAL  DISCLOSURE  REPORT 


NMncofPcnonRepoitiiig  Date  of  (Upon 

Trauq.r,    Met.  ».  09/18/1998 


SECTION  HKADING.    Ondicac  pm  of  report.) 

Information  continued  from  Parts  I  through  VI,  inclusive. 

PART   I.  POSITIONS  (cont'd.) 
Line    Position  Name  o£  Orqanization/Entity 


Board  o£  Directors  Member   Nashville  Institute  for  the  Arts 

aoard  of  Directors  Member   Miriam's  Promise  (because  of  a  merger,  board  membership  terminated  July  1,  19981 

Board  of  Directors  Member   Renewal  House  (plan  to  resign  upon  confirmation) 

District  6  Director   National  Association  of  women  Judges  (term  ends  October  10,  1998) 

Board  of  Directors  Member   Julia  Green  Elementary  School  Extended  Care  Program 

Board  of  Trustees   Cornell  College,  Mt.  Vernon,  Iowa 
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FINANCIAL  DISCLOSiniE  REPORT 


Name  of  Penon  Repotting 
Traugec,    Aleta  A. 


DtteofRernrt 

09/18/1998 


EC    CERTIFICATION 

In  coapliance  with  the  provisions  oC  28  O.S.C.  4S5  and  of  Advisory  Opinion  Ho.  S7  of  th«  Advisory  Cocanittee  on 
Judicial  Activities,  and  to  the  best  of  ny  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any 
adjudicatory  function  in  any  litigation  during  the  period  covered  by  this  report  in  which  I,  ny  spouse,  or  my 
3LLnor  or  dependent  children  had  a  financial  interest,  as  defined  in  Canon  3C(3)(c},  in  the  outcome  of  such 
litigation. 

I  certify  that  all  the  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or 
dependent  children,  if  any)  is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any 
information  not  reported  was  withheld  because  it  met  applicable  statutory  provisions  permitting  non-discloaure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which 
have  been  reported  are  in  compliance  with  the  provisions  of  5  O.S.C.  app.  4,  section  SOI  et.  seq.,  S  O.S.C.  "7353 
and  Judicial  Conference  regulations. 


Mim^ 


Any  individual  wbo  knowingly  and  wilfully  falsifies  or  fails  to  file  this  repor 
■ay  be  subject  to  civil  and  criainai  sanctions  (5  O.S.C.  App.  4,  Section  104). 


FILING  INSTRUCTIONS 

Mail  original  and  tbret  additional  copies  to: 

Committee  on  Financial  Disclosure 
Administrative  OfHce  of  the  United  States  Courts 
One  Columbus  Circle,  N.E. 
Suite  2-301 
Wistaiactoa.D.C  20544 


607 


FINANCIAL  STATEMENT 

NET  WORTH 

Byron  R.  Trauger 

Aleta  A.  Trauger 

Katherine  A.  Trauger  (minor) 

as  of  September  15,  1998 


ASSETS 

LIABILITIES 

Cash  on  hand  and  in  banks 

$    49,800 

Notes  payable  to  banks-secured 

-0- 

U.S.  Government  securities-add  schedule 

-0- 

Notes  payable  to  banks-unsecured 

-0- 

Listed  securities-add  schedule 

$  333.036 

Notes  payable  to  relatives 

-0- 

Unlisted  securities-add  schedule 

$  606,772 

Notes  payable  to  others 

-0- 

Accounts  and  notes  receivable: 
Due  from  relatives  and  friends 
Due  from  others 
Doubtful 

$    43,300 

-0- 

-0- 

Accounts  and  bills  due 

$     6,000 

Unpaid  income  tax 

-0- 

Real  estate  owned-add  schedule 

$  663,500 

Other  impaid  tax  and  interest 

-0- 

Real  estate  mortgages  receivable 

-0- 

Real  estate  mortgages  payable-add  schedule 

$  393,000 

Autos  and  other  personal  property 

$     46,000 

Chattel  mortgages  and  other  liens  payable 

-0- 

Cash  value-life  insurance 

$     56,443 

Other  debts-itemize: 
Lines  of  credit  associated  with  law  partnership 
building  (1/3  of  total) 

$     45,000 

Other  assets-itemize:  (see  schedule) 

$  566,661 

Investment  call  (ITECH) 

$     50,000 

Total  Liabilities 

S  494,000 

Net  Worth 

$1,871,512 

Total  Assets 

$2,365,512 

Total  Liabilities  and  Net  Worth 

$2,365,512 

CONTI^GE^(T  LIABILITIES 

GENERAL  INFORMATION 

As  endorser,  comaker  or  guarantor 

-0-' 

Are  any  assets  pledged?  (Add  schedule) 

No,  except  as 
noted  above 

On  leases  or  contracts 

-0- 

Are  you  a  defendant  in  any  suits  or  legal 
actions? 

No 

Legal  claims 

-0- 

Have  you  ever  taken  bankruptcy? 

No 

Provision  for  Federal  Income  Tax 

-0- 

Other  special  debt 

-0- 

Byron  R.  Trauger  is  one  of  three  guarantors  of  the  entire  mortgage  of  law  firm  building  and  of  all  law  firm 
lines  of  credit 


(^uusii<7YCJi: ,  -S". 
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Listed  Securities  Owned  by 

Byron  R.  Trauger 

Aleta  A.  Trauger 

Katherine  A.  Trauger  (minor) 


Security 


Owner 


No.  of 
Shares 


Price  per  Value 

Share  (9/15/98)      9/15/98") 


Coventry  Health  Care,  Inc. 

AAT  &  BRT 

7,736 

6.50 

$  50,284 

Quality  Cash  Reserve  Prime 
SHS  (SunTrust  Equitable  Money  Market) 

BRT 

$    3,363(1) 

Ingram  Micro,  Inc. 

AAT  & BRT 

800 

45.69 

$  36,552 

Bedford  Money  Market  Fund 
(Morgan  Keegan  Money  Market) 

AAT  &  BRT 

S        969  (1, 

Union  Planters  Corp 

AAT  &  BRT 

680 

44.50 

$    30,260 

Mednet  Corp. 

BRT 

13,770 

14(1) 

Alliance  Capital  Reserves 
(Wiley  Bros.  Money  Market) 

BRT 

954,.) 

Robertson  Stephens 
Emerging  Growth  Fund 

AAT  &  BRT 

4,931 

17.17 

$     84,665 

Parnassus  Fund 

AAT  &  BRT 

781 

24.39 

$     19,049 

Fidelity  Advisor  Funds 

KAT  (minor) 

A6\ 

46.47 

$     21,447  (.) 

Knox  Co  ,  TN  Municipal  Bonds 

AAT  & BRT 

50,000 

.55(2) 

$     27,852  (J) 

Rutherford  Co.,  TN  Municipal  Bonds 

AAT  &  BRT 

20,000 

.63  CT 

$     12,641  m 

Tenn.  HDA  Home  ownership 
CAP  Apprec.  Municipal  Bonds 

AAT  &  BRT 

90,000 

.49(2, 

$     44,986  (!) 

TOTAL 

$333,036 

(1)  As  of  August  31,  1998 

(2)  As  of  July  3 1,  1998 


609 


Unlisted  Securities  Owned  by 
Byron  R.  Trauger 
Aleta  A.  Trauger 

Katherine  A.  Trauger  (minor) 


Security 


Owner  No.  of  Price  per  Value 

Shares  Share  (9/15/98^      9/15/98;) 


l.ITECH  Partners,  L.P. 

.\AT  &  BRT 

$    86,572 

2.  Cameiot  Care  Corp. 

BRT 

60,000 

8.67 

520,200 

TOTAL 

$606,772 
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Real  Estate  Owned  by 

Byron  R.  Trauger 

Aleta  A.  Trauger 

(Estimated  values  without  appraisals) 


August  1,  1998 


Estimated  fair  market  values 


Personal  residence,  Nashville,  TN  37215  (BRT  &  AAT) 

$390,000 

1/2  interest  in  approximately  22  acres  of  undeveloped  land  in  Guilford  County,  North 
Carolina  (BRT) 

7,500 

1/3  interest  in  law  firm  building,  Nashville,  TN  (BRT) 

266,000 

TOTAL 

$663,500 

Mortgages 

Personal  residence,  Nashville,  TN  37215  (BRT  &  AAT) 

$242,000 

1/3  share  of  mortgage  on  law  firm  building,  Nashville,  TN  (BRT)' 

151,000 

TOTAL 

$393,000 

'Byron  R.  Trauger  is  one  of  three  guarantors  of  the  entire  mortgage  on  law  firm  building 
and  of  all  law  firm  lines  of  credit. 
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Automobiles  and  other  Personal  Property 

Owned  by 

Byron  R.  Trauger 

Aleta  A.  Trauger 

Katherine  A.  Trauger  (minor) 

(Estimated  values) 


1991  Acura  Legend 

$  6,500 

1996  Honda  Accord  EX 

14,500 

Furniture,  art,  jewelry,  household  items,  and  clothing  in  home  and 
offices 

25,000 

TOTAL 

$  46,000 

612 


Other  Assets  of 
Byron  R.  Trauger 
Aleta  A.  Trauger 
(Estimated  values) 


The  Equitable  ABA  Group  IRA  (AAT) 

$  91,856(1) 

Judicial  Retirement  System  account  (AAT) 

5,242 

IRA-Aintree  Capital  Account  (Pershing  Govt. 

Acct.)(BRT) 

15,679(2) 

Profit-sharing  and  retirement  account  (BRT) 

$453,884 

Itech  Partners,  L.P. 

$  57,115 

Stonewall  Partners 

$148,881 

Aetna 

$242,494  (3) 

Robert  Thomas  Securities 

$     5,394  (2) 

TOTAL 

$  566,661 

(1)  As  of  July  1,1998 

(2)  As  of  August  31,  1998 

(3)  As  of  June  30,  1998 
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Questions  and  Answers 


Oavld  Carter-  Respooses  to  Follow-ap  Qiia«tiens  f ran 

Senator  John  Aakeref t  page  1 


1 .  Rhich  current  Supreoie  Coart  Justice  do  yen  most  adnire  and 
why? 

Justice  Kennedy  la  a  man  of  the  West,  a  California  product.  As  a 
westerner,  I  admire  his  approach  to  the  law  and  his  perspective. 
Justice  Kennedy  shares  my  interest  in  young  people  and  education . 
As  evident  in  his  decisions,  he  values  decentralized  government 
and  local  control.  He  believes  in  strict  adherence  to  precedent 
and  in  a  textual  reading  of  the  statutory  and  constitutional  law. 
He  has  been  a  bridge-builder  on  the  Court  by  listening  to  both 
sides  and  thereby  reaching  a  point  of  judicial  and  sensible 
moderation. 

2.  Which  judge  or  jvatiee  haa  B»at  influenced  your  thinking 
aoneerning  the  constitutional  separation  e£  powers  and  why? 

Justice  Marshall,  writing  in  Marbury  v.  Madison  1  U.S.  137(1803) 
has  most  influenced  my  thinking  regarding  the  separation  o£ 
powers  with  the  following  :  "Questions  in  their  nature  political, 
or  which  are,  by  the  Constitution  and  laws  submitted  to  the 
executive  can  never  be  made  in  this  court. ..."  In  that  passage  he 
clearly  states  Which  questions  do  not  fall  within  the 
jurisdiction  of  the  courts  and  yet  he  went  on  to  strike  down  a 
U.S.  statute  that  directly  violated  a  strict  constitutional 
limit  on  the  ability  of  Congress  to  add  to  the  original 
jurisdiction  of  the  Court. 

3 .  What  does  the  dxscretioaary  power  of  the  judiciary  mean  to 
you? 

Discretionary  power  means  to  proceed  with  caution  and  wariness. 
It  is  not  judicial  law  making  and  the  intrusion  of  the  Judiciary 
into  the  Executive  and  Legislative  branches  of  our  government.  It 
carries  very  narrow  parameters.  Examples  of  this  limited 
discretion  are  criminal  sentencing  issues.  A  judge  has  sentencing 
discretion,  but  it  is  within  the  guidelines  and  the  sehed\;les  set 
forth  by  Congress. 
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David  Career-Responses  t:o  Fellow-ap  QnestipnB  from 

Senator   John  Ashcreft  ptt9«  2 

4.  What  in  your  viev.  is  the  sia9le  most  iaportant  right  net 
protected  by  the  constitntion?   In  other  words,  are  there  any 
rights  chat  as  a  policy  matter  yon  wonld  like  to  be  protected  by 
the  Cons titnt ion ,  bnt,  in  yoar  view,  are  nonetheless  net  secured 
by  the  Constitution? 

There  are  no  additional  rights  that  I  can  think  of  that  are  not 
aecured  by  the  Constitution. 

5.  Shich  law  roTxew  article  or  book  has  aost  inflneneed  your  view 
of  the  law? 

In  challenging  an  activist,  albeit  conservative  federal  judiciary 
Oliver  Wendell  Holmes,  Jr.  wrote  a  comprehensive  view  of  the 
problem  of  judicial  decision  making.  O.W.  Holmes,  Jr.,  "Path  of 
the  Law,"  10  Harvard  Law  Review  457-474 (1897) . 

6.  «hat  role  do  yen  think  legislative  history-  by  which  I  nean 
the  various  coiHBittee  reports,  hearing  transcripts  and  floor 
atatoDents-  should  play  in  the  interpretation  of  the  text  of  a 
statute? 

Legislative  history  should  play  little  importance  in  the 
interpretation  of  a  statute.  The  legislative  intent  is  best 
ascertained  from  looking  at  what  the  legislature  said  in  plain 
language  in  the  statute. 
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David  Cartes-  Respeeses  to  Follow-up  Queat;i.ona  from 

Soaatipr  Svssloas  pa^e  1 

1.  Which  currant  U.S.  Supsesie  Court  Jostiee  do   you  admire  and 
why? 

Justice  Kennedy  is  a  man  of  the  West,  a  California  product.  As  a 
westerner,  I  admire  his  approach  to  the  law  and  his  perspective. 
Justice  Kennedy  shares  my  interest  in  young  people  and  education. 
As  evident  in  his  decisions,  he  values  decentralized  government 
and  local  control.  He  believes  in  strict  adherence  to  precedent 
and  in  a  textual  reading  of  statutory  and  constitutional  law. 
He  has  been  a  bridge-builder  on  the  Court  by  listening  to  both 
sides  and  thereby  reaching  a  point  of  judicial  and  sensible  - 
moderation. 

2.  In  yoax  personal  legal  opinion,  what  is  the  greatest  Supreme 
Court  decision  in  the  la«t  thirty  years?   What  is  the  worst 
Supreme  Court  decision  in  the  last  thirty  years? 

I  believe  chat  the  Supreme  Court  decision  in  California 
V. Greenwood,    486  U.S.  35  (1988)  is  particularly  significant.  The 
case  determined  that  the  Fourth  Amendment  did  not  protect  the 
contents  of  a  person's  trash,  reasoning  that  by  placing  the  trash 
on  the  public  sidewalk,  the  defendant  had  waived  any  expectation 
of  privacy.   1  was  the  trial  court  judge  in  this  case  and  as  such 
Pwas  constrained  to  apply  existing  California  law  in  People   v. 
Krlvda,       5  Cal.  3d  357  (1971),  holding  that  such  warrantless 
trash  searches  were  illegal  but  I  believed  the  Supreme  Court  was 
ultimately  correct - 

As  a  trial  court  judge,  I  look  to  the  Supreme  Court  for  precedent 
and  guidance  in  following  the  law.  T  cannot  think  of  a  case  in 
the  last  thirty  years  that  I  would  characterize  as  the  worst. 
Furthermore,  as  a  trial  court  judge,  and  if  I  were  confirmed  to 
the  Federal  District  Court,  I  would  be  bound  by  and  would  follow 
Supreme  Court  precedent . 

3.  In  your  legal  opinion,  is  the  1995  Habeas  Corpus  Reform 
legislation  constitutional? 

In  FeJJter  v.    Turpin,    518  U.S.  651  (1996),  the  Supreme  Court  found 
significant  parts  of  the  Anti-Terrorism  and  Effective  Death 
Penalty  Act,  which  contained  the  reforms,  to  be  constitutional.  I 
will  follow  that  precedent. 
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David  Carter-  Reaponaes  to  ToXXom-np   Qnesfciens  from 

Senator  Sessions  pa9e  2 

4.  If  eoBfinned,  yoa  will  jtreside  orer  aaay  «aq>loyaiant 
disoriaination  eases  a«  a  federal  judge. 

Za  a  suit  ehalleaging  a  geveimiant  racial  preference,  quota ,  or 
aet-aalde,  will  you  follow  the  199S  Adaraad  ▼.  Peaa  decisioo  and 
subject  that  racial  prefereaee  to  the  strictest  judicial 
scrutiny? 

I  will  follow  the  1995  Adarand   Constructors  v.  Pena,    115  S.Ct. 
2097  (1995)  decision  that  subjects  racial  preference  to  the 
strictest  judicial  scrutiny. 

5.  In  your  personal  legal  opinion,  how  difficult  is  it  for  any 
gevenswnt  program  or  statute  to  survive  strict  judicial 
scrutiny? 

It  would  be  very  difficult  for  any  government  program  or  statute 
to  survive  Btriet  scrutiny/  the  bigheet  level  of  constitutional 
scrutiny. 

6.  Do  you  believe  that  the  California  Civil  Rights  Initiate 
violates  any  federal  or  state  constitutional  provision? 

I  do  not  believe  that  the  California  Civil  Rights  Initiative 
violates  any  federal  or  state  constitutional  provisions.  The 
Ninth  Circuit  Court  of  ;^peals  ao  held  in  Coalition   for  Economic 
Equity  v.    Wilson,    122  F.  3d  692  (9th  Cir.),  csrt.    denied,    118  S. 
Ct.  397  (1997)  .  I  would  follow  that  precedent. 

7.  As  a  aiatter  of  constitutional  lav,  do  yon  believe  that  vpter 
x-e£ereada  should  be  sex-atialaed  More  eloeely  by  the  judiciary 
than  lavs  enacted  by  legislatures? 

I  do  not  as  a  matter  of  constitutional  law  believe  that  voter 
referenda  should  be  scrutinized  more  closely  by  the  judiciary 
than  laws  enacted  by  legislatures.  Both  are  presumed  to  be 
constitutional  and  voter  referenda  is  the  will  of  the  people 
expressed  through  their  direct  vote. 

8 .  Do  you  believe  that  Congress  has  the  power  under  Article  III 
to  IxBit  the  jurisdiotion  of  the  lower  federal  eonsts,  provided 
it  does  so  in  an  otherwise  constitutional  faahion? 

I  believe  that  Congress  has  the  power  Under  Article  III  to  limit 
the  jurisdiction  of  the  lower  federal  courts,  provided  it  does  so 
in  an  otherwise  constitutional  fashion. 
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David  Carter-  Kesponsas  to  Fellow-up  Quttscions  £xom 

Senator  Sessions  P*9e  3 

9.  Last  year.  Congress,  oaiag  its  power  under  Article  III, 
restricted  the  discretion   of  the  lower  federal  eoorts  to  aucro- 
aaiia9e  state  prisons  when  it  passed  the  Prison  Litigation  Befonn 
Act. 

IB  yonr  personal  legal  opinion,  is  the  Prison  Legal  Beform  Act 
constitutional? 

While  the  PLRA.  has  been  upheld  in  every  other  circuit  where  it 
has  been  challenged,  the  Ninth  Circuit  has  found  the  challenged 
portion  relating  to  consent  decrees  to  be  xinconstitutional  in 
Taylor  v.    U.S.    l43  F.  3rd.  1178  {9th  Cir.  1998).  I  am  bound  by 
that  precedent  but  if  the  Supreme  Court  overturns  that  decision, 

I  would  of  course  be  bound  by  that  decision. 

10.  In  your  personal  legal  opinion,  is  the  death  penalty 
constitntional? 

The  death  penalty  is  constitutional. 

II  -  Would  you  personally  be  reluctant  to  iii^ose  or  uphold  the 
death  penalty 

I  would  not  be  personally  reluctant  to  impose  the  death  penalty. 
,  I  was  the  Senior  Trial  Attorney  in  the  Homicide  Section  of  the 
(District  Attorney's  office.  I  prosecuted  over  twenty-five  murder 
cases.  1  was  the  prosecutor  that  indicted  William  Bonin,  also 
known  as  the  "Freeway  Killer"  for  the  murders  he  comaitted  in 
Orange  County.  Mr.  Bonin  was  executed  in  San  Quentin  in  1997. 
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Robert  S.  Lasnik,  Nominee  for  the  Western  District  of  Waahington 
Rccponscs  to  Follow-up  Questions  from  Senotor  John  Ashcroft 

1.  What  current  Supreme  Court  justice  do  you  moit  admire  and  why? 

Tho  cuiTOnt  Supreme  Court  Justice  I  adRure  most  is  Chief  Justice  William  Hehnquist. 
Chief  Justice  Rehnquitt.  m  addition  to  following  a  dear  and  concistent  legal  pfailoiophy,  haa 
demoostrated  a  remarkable  ability  to  lead  the  Court  with  both  strong  administrative  sldlis  and 
compelling  personal  attributes.  I  admire  his  ability  to  get  along  with  all  of  his  colleagues, 
regardless  of  whether  they  share  his  doctrinal  philosophy. 

2.  Which  judge  or  justice  has  most  influenced  your  thinking  concerning  the  constitutional 
separation  of  powers  and  why? 

I  am  stroo^y  influenced  by  the  point  of  view  of  former  Justice  Robert  H.  Jackson  on  the 
separation  of  powers  as  articulated  in  the  stcd  plant  seizure  case  ryauDg.<itown  Cn  v  Sawy^) 
which  later  was  an  important  precedent  in  Kfittretta  v,  Unhed  States,  upholding  the  federal 
sentencing  guidelines  in  the  Ac*  of  a  constitutional  separation  of  powers  attack.  Justice  Jackson 
recognized  both  the  brilliance  of  the  founding  &thers  in  fomnulating  the  separation  of  powers  so 
crucial  to  our  enduring  democracy,  and  the  practical  recognition  that  some  limited  interaction 
among  tha  branches  does  no  damage  to  that  core  constitutional  prindple. 

3.  What  does  the  discretionary  power  of  the  judiciary  mean  to  you? 

*  To  me,  the  power  of  the  judiciary  is  clearly  delineated  in  the  Constitution,  relevant  statutes 

and  binding  precedent  from  ttw  federal  appellate  courts.  Judges  exercise  thdr  discretion  in  an 
^propriotdy  limited  manner  every  day  in  making  such  dedsions  as  setting  semences  within  tlie 
guideline  range,  ruling  on  the  admiseibility  of  evidence  and  ruling  on  certain  motions. 

4.  What,  in  your  view,  is  the  single  most  important  right  not  protected  by  the 
Constitution?  In  other  words,  are  there  any  rights  that  as  a  policy  matter  you  would 
like  to  be  protected  by  the  Constitution,  but  in  your  view,  are  nonetheless  not  secured 
by  the  Constitution? 

The  Constitution  is  a  brilliBnt  document  that  enumerates  ligfau  and  explidt  powers. 
Beyond  that,  there  are  no  other  rights  that  I  bdieve  should  be  read  into  the  Constitution. 

5.  Which  law  review  article  or  book  has  most  influenced  your  view  of  the  law? 

The  law  review  issue  that  inspired  me  to  pursue  sentencing  refbim  in  Washington  State 
was  the  Fall  1978  Ho&tra  Law  Review  Symposium  on  Sentencing  which  induded  several  artidcs 
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on  refonDiog  the  fiederal  seotenciag  synem 

6.  What  nle  do  yon  tbink  IcctiUtive  history  -  by  which  I  mean  the  varioui  committM 
reporti,  hexrins  tniBf  cripts  and  floor  itntcmcnta  —  should  pl«y  in  the  interpretation  of 
the  text  of  ■  itatutc? 

The  plain  langusee  of  a  sUtute  should  be  what  is  lookwi  at  first,  alotig  with  any  binding 
precedents  in  analogous  situations.  Legislative  histoiy  should  be  utilized  only  as  a  last  resort. 
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Hobcrt  S.  Liunik,  Nominee  Tor  the  Western  Diatrict  or  Waihinftoo 
Responses  to  Follow-up  Questions  from  Senator  Sessions 

1.  What  current  Supreme  Court  justice  do  yuu  most  admire  and  why? 

The  current  Supreme  Couit  Justice  I  admire  most  is  Chief  Justice  William  RcboquisL 
Chief  Justice  Rehnquist.  in  additioa  to  fbUowiog  a  clear  and  consisteni  legal  philosophy,  has 
demonstrated  a  remarkable  ability  to  lead  the  Court  with  both  strong  administrative  sIdUs  and 
compelling  personal  attributes.  I  admire  his  ability  to  get  along  with  all  of  his  colleagues, 
regardless  of  whether  they  share  his  doctrinal  philosophy. 

2.  In  your  personal  opinion,  what  is  the  greatest  Supreme  Court  decision  in  the  last  thirty 
years?  What  is  the  worst  Supreme  Court  decbion  in  the  last  thirty  years? 

In  the  last  30  years  ^e  Supreme  Court  opinion  that  I  most  axlmired  is  the  case  of  Terry  y. 
Ohio  392  U.  S.  1  (19ti>)  because  it  recognixed  the  reality  of  police  cootacts  with  suspects  on  the 
street  in  potentially  dangerous  situations  and  articulated  a  workable  standard  to  guide  and  protect 
police  actions  while  also  protecting  citizens  from  unreasonable  intrusions, 

The  cases  that  seemed  to  ciy  out  for  reconsideration  ware  Booth  v  Maryland  482  U.S. 
496  (1987)  and  South  Carolina  v  Gathers  490  U.S.  805  (1989)  which  naled  that  consideration  by 
the  juiy  of  victim-impact  staTcments  or  similar  victim-oriented  comments  by  b  prosecutor  in 
closing  argument  violated  a  capital  defendant's  rights  to  a  &ir  penalty  phase  hearing.  Fortunately, 
the  Supreme  Court  quickly  ovenuled  these  cases  in  Pavne  v.  Tennessee.  501  U.S.  808  (1991). 

^.  In  yonr  personal  legal  opinion,  is  the  1995  Habeas  Corpus  reform  legislation 
constitutional? 

The  United  States  Supreme  Court  has  ruled  that  significant  parts  of  the  Antiterrorism  and 
Effective  Death  Penahy  Act  of  1 996  are  constitutional  in  FeUrerv  Turpin  518U.S. 651(1 996) 
and  I  will  follow  that  binding  precedent. 

4.  ITconrirmed.  you  win  preaide  over  ronny  employment  discrimination  cases  as  ii  federal 
judge. 

In  a  suit  challenging  a  government  racial  preference,  quota,  or  let-aside,  wiU  you 
follow  the  1995  Adamnd  v.  Pena  decision  and  subject  that  racial  preference  to 
the  strictest  judicial  serutiny? 

I  will  follow  the  Adarand  dccisiofi  which  does  establish  that  any  race-based  preferences 
are  inherently  suspect  and  should  be  subject  to  the  strict  scrutiny  standard  under  which  only  the 
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mosi  nairowly-tmlored  prognun  to  meei  •  compaUing  ctste  interest  could  pass  constitutional 
mutter. 

S.  In  your  peraonal  legal  opinion,  how  dldlcult  is  it  for  any  coveromeat  procram  or 
statute  to  survive  strict  scrutiayt 

It  would  be  very  difficult  for  any  government  pregram  to  meet  this  high  standard. 


6.  Do  yea  believe  that  the  Califbrnia  Civil  Rights  Initiative  violates  any  federal  or  state 
constitutional  provision? 

The  case  of  raalirion  for  Economic  Rauitv  v  Wil«on    122  FJd  692  (9th  Cir).  fieO. 
denied,  118  S.Ct.  397  (1997)  upholds  the  constjtutionality  of  iPraposition  209,  and  I  will  fellow 
that  binding  precedent 

7.  As  a  matter  of  constitutional  law.  do  you  believe  that  voter  referenda  should  be 
scrutinized  more  dosely  by  the  judiciary  than  laws  enacted  by  legislatures? 

I 
No,  citizen  initiatjvBS  are  entitled  to  the  same  weight  and  importance  as  laws  passed  by 
legislative  bodies  and  I  would  aSbrd  them  the  same  presumption  of  constitutionality. 

S.  Do  you  bcUeve  tliat  Congress  has  the  power  under  Article  m  to  limit  the  jurisdiction  of 
the  lower  federal  courts,  provided  it  docs  so  in  an  otherwise  constitntional  fashion? 

Yes,  I  do  believe  that  Congress  has  this  power  under  Article  HI. 

9.  Last  year,  CongrcM,  using  its  power  under  Article  m.  restricted  the  discretion  of  titc 
lower  federal  courts  to  micro-manage  state  prisons  when  it  passed  the  Prison  Litigation 
Rcfonn  Act  In  your  personal  opinion,  is  the  Prison  Legal  Reform  Act  constitutional? 

Portions  of  the  Prison  Legal  Refbnn  Act  have  been  t^hdd  in  almost  all  the  circuit  courts 
of  appeal  that  have  considered  die  PRLA  Since  I  am  a  nominee  in  a  distna  governed  by  Ninth 
Circuit  precedent,  T  would  be  bound  by  the  current  three-judge  pand  decision  in  XaxlOULJUnited 
Statcs.143  e.3d  1 178  (9th  Cir,  IPOS),  which  is  the  lone  appellate  decision  to  declare  a  part  of  this 
law  unconsdmnonal.  Should  thai  dedsion  be  changed  by  an  en  banc  ruling  or  a  Supreme  Court 
review,  I  would  follow  that  precedent. 

10.  In  your  personal  opinion,  is  the  death  penalty  constitutional? 

The  death  penalty  is  clearly  conetitutionaL 
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11.  Would  yon  penonaOy  be  rclnctiuit  to  impose  or  upboM  tfic  death  pmalty? 

I  would  have  no  relucUnce  to  impou  or  uphold  the  deuh  penalty 
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ANABELLE  RODRIGUEZ'S  ANSWERS  TO  QUESTIONS  FROM  SENATOR  SESSIONS 


1.  Which  cuirent  U.S.  Supreme  Court  Justice  do  you  admire  the  most  and  why? 

I  am  a  great  admirer  of  Associate  Justioe  Stephen  Breyer.  In  the  past,  I  argued 
numerous  cases  before  the  U.S.  Circuit  Court  of  Appeal  for  the  First  Circuit  with  then  - 
Judge  Breyer  as  a  member  of  the  panel .  He  was  always  courteous,  incisive,  well 
prepared  and  extremely  gracious,  I  came  to  know  Justice  Breyer  personally,  and  I  have 
been  very  impressed  with  his  keen  intellect  and  vast  ciilture  and  knowledge. 

2.  In  your  personal  legal  opinion,  v^^iat  is  the  greatest  Siqjreme  Court  decision  in  the  last 
thirty  years?  What  is  the  worst  Supreme  Court  decision  in  the  last  thirty  years? 

The  most  significant  decision  of  the  Supreme  Court  in  the  last  thirty  years  is,  in  my  view, 
United  States  v.  Nixon.  418  U.S.  683  (1974),  w^ere  a  unanimous  court  in  an  opinion 
written  by  Chief  Justice  Burger,  established  the  conditional  nature  of  presidential 
immiinity  and  more  importantly,  the  principle  that  under  our  system  of  government,  no 
man,  even  the  President  of  the  United  States,  is  above  the  law. 

Although  they  are  more  than  30  years  old,  the  cases  that  I  fmd  the  most  objectionable 
would  have  to  be  Japanese  internment  cases,  Korematsu  v.  United  States.  323  U.S.  214 
(1944)  and  Hirabavashi  v.  United  States.  320  U.S.  81  (1943).  The  fact  that  United  States 
citizens  could  be  singled  out  because  of  their  racial  extraction  to  be  denied  their 
fimdamental  right  to  liberty  is  offensive  and  stands  out  as  a  sad  chapter  in  the  history  of 
the  Republic. 

However,  I  shoiJd  note  that  the  Daubert  decision  is  a  recent  opinion  of  the  Court  that 
presents  difScult  question  to  litigators  as  to  how  best  to  implement  its  requirements. 

3.  In  your  personal  legal  opinion,  is  the  199S  Habeas  Corpus  Reform  Legislation 
constitutional? 

Like  every  statute  enacted  by  Congress,  the  Anti-Terrorism  and  Effective-Death  Penalty 
Act  of  1 996  (often  called  the  Habeas  Corpus  Reform  Legislation)  enjoys  a  presumption 
of  constitutionality.  The  Supreme  Court  has  held  one  of  its  provisions  constitutional  in 
Felker  v.  Tumin.  518  U.S.  651  fl996V 

4.  If  confirmed,  you  will  preside  over  many  employment  discrimination  cases  as  a  federal 
judge.  In  a  suit  challenging  a  govenunent  racial  preference,  quota,  or  set-aside,  will  you 
foUow  the  1 995  Adarand  v.  Pena  decision  and  subject  that  racial  preference  to  the 
strictest  judicial  scrutiny? 

If  confirmed,  I  would  be  bound  and  would  ^>ply  the  standard  established  by  the  Supreme 
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Court  in  Adarand  v.  Pena,  5 1 5  U.S. .,  1 32  L.Ed.2d  158(1 995),  to  any  government 

program  establishing  a  racial  preference,  quota  and  set-aside.  1  would  thus  apply  the 
"strict  scrutiny"  standard,  the  most  demanding  standard  in  constitutional  law. 

5.  In  your  personal  legal  opinion,  how  difficult  is  it  for  any  government  program  or  statute 
to  survive  strict  scrutiny. 

The  strict  scrutiny  standard  is  the  most  rigorous  of  the  constitutional  standards,  requiring 
that  the  challenged  governmental  action  be  closely  related  to  a  compelling 
governmental  interest.  Thus,  it  will  be  very  difBcult  for  any  govenunent  program  or 
statute  that  could  survive  that  level  of  scrutiny. 

6.  Do  you  believe  that  the  California  Civil  Rights  Initiative  violates  any  federal  or  state 
constitutional  provision? 

The  California  Civil  Rights  initiative,  like  any  statute  enacted  by  Congress  or  law  enacted 
by  a  stale  legislature,  enjoys  the  presumption  of  constitutionality.  The  Ninth  Circuit 
Court  of  Appeals  has  held  the  CCRI  constitutional  in  Coalition  for  Economic  Eouitv  v. 
Wilson.  122  F.3d  692  (9*  CiiX  cert,  denied  1 18  S.  Ct.  397  (1997),  and  the  Supreme 
Court  declined  review. 

7.  As  a  matter  of  constitutional  law,  do  you  believe  that  voter  referenda  should  be 
scrutinized  more  closely  by  the  judiciary  than  laws  enacted  by  legislatures? 

No.  Voter  referenda  should  because,  both  types  of  measures  enjoy  the  presumption  of 
(  constitutionality. 

8.  Do  you  believe  that  Congress  has  the  power  under  Article  III  to  limit  the  jurisdiction  of 
the  lower  federal  courts,  provided  it  does  so  in  an  otherwise  constitutional  fashion? 

Yes,  under  Article  III  of  the  Constitution  Congress  can  limit  the  jurisdiction  of  the  lower 
federal  cotsrts. 

9.  Last  year,  Congress,  using  its  power  under  Article  HI,  restricted  the  discretion  of  Ae 
lower  federal  courts  to  micro'niaQagc  state  prisons  v^ien  it  passed  the  Prison  Litigation 
Reform  Act  In  your  personal  legal  opinion,  is  the  Prison  Litigation  Reform  Act 
constitutional. 

As  any  Act  of  Congress,  the  Prison  Litigation  Reform  Act  enjoys  the  presumption  of 
constitutionality.  The  U.S.  Court  of  Appeals  for  the  First  Circuit  has  upheld  the 
constitutionality  of  the  consent  decree  provision  in  InmatTfl  fff  Suffolk  Countv  Jail  v. 
Rouae.  129  F.3d  649  (1**  Cir.  1997).  That  precedent  would,  of  course,  be  binding  upon 
me. 

10.  In  your  personal  legal  opinion,  is  the  death  penalty  constitutional? 
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The  Supreme  Court  has  spoken  on  this  issue  and  has  held  the  death  penalty  constitutionai. 
Gregg  V.  Georgia,  428  U.S.  153  (1976).  Furthermore,  it  should  be  noted  that  the 
ConstitutioQ  itself  contains  references  to  coital  crimes  thus,  it  seems  difficult  to  conclude 
that  the  Drafters  of  the  Constitution  intended  to  prohibit  capital  punishment. 

1 1 .        Would  you  peisonally  be  reluctant  to  impose  on  uphold  the  death  penalty? 

I  would  not  be  reluctant  to  impose  or  uphold  the  death  penalty. 
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ANABELLE  RODRIGUEZ'S  ANSWERS  TO  QUESTIONS  FROM 
SENATOR  ASHCROFT 


1 .  Which  current  U.S.  Supreme  Court  Justice  do  you  admire  the  most  and  why? 

I  am  a  great  admirer  of  Associate  Justice  Stephen  Breyer.  In  the  past,  I  argued 
numerous  cases  before  the  U.S.  Circuit  Court  of  Appeals  for  the  First  Circuit  in  panels 
where  then  -  Judge  Breyer  sat.  He  was  always  courteous,  incisive,  well  prepared  and 
extremely  gracious.  I  came  to  know  Justice  Breyer  personally,  and  I  have  been  very 
impressed  with  his  keen  intellect  and  vast  culture  and  knowledge. 

2.  Which  judge  or  justice  has  most  influenced  your  thinking  concerning  the  constitutional 
separation  of  powers  and  why? 

The  justice  that  I  admire  the  most  in  the  area  of  the  separation  of  powers  would  have  to 
be  Chief  Justice  John  Marshall.  In  his  opinion,  he  court  articulated  the  standards  and  the 
limits  of  the  judiciary  for  generations  to  come. 

3 .  What  does  the  discretionary  power  of  the  judiciary  means  to  you? 

The  responsibility  of  the  judiciary  in  our  system  of  government  is  to  interpret  and  apply 
the  law  to  the  facts  of  a  case,  and  there  is  very  limited  discretion  in  doing  so.  Certainly, 
there  is  no  discretion  to  fill  the  vacuum  in  areas  where  Congress  has  not  acted.  There  is 
I  some  discretion  in  areas  such  as  Rule  1 1  sanctions  and  managing  the  court's  docket. 

Such  discretion  must  be  exercised  with  great  caution. 

4.  What,  in  your  view,  is  the  single  most  important  right  not  protected  by  the  Constitution? 
In  other  words,  are  there  any  rights  that  as  a  policy  matter  you  would  like  to  be  protected 
by  the  Constitution,  but,  in  your  view,  arc  nonetheless  not  secured  by  the  Constitution? 

I  do  not  believe  that  there  are  any  important  rights  not  protected  by  the  Constitution. 

5.  Which  law  review  article  or  book  has  most  influenced  your  view  of  the  law? 

One  of  the  books  that  I  have  found  most  influential  is  Alexander  Bickel's,  The  Least 
paT\geTo\is  Branch,  which  traces  the  history  of  the  Supreme  Court  assessing  the  merits  of 
various  decisions  along  the  way.  In  so  doing.  Bickci  discusses  his  theory  of  what  the  role 
of  the  Supreme  Court  should  be  in  our  democracy. 

6.  What  rule  do  you  think  legislative  history  -  by  which  T  mean  the  various  committee 
reports,  hearing  transcripts  and  floor  statements-  should  play  in  the  interpretation  of  the 
text  of  a  statute? 
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LcgisUtive  intent  is  best  ascertained  by  looking  at  the  text  itself  of  Ae  statute  to  see  what 
it  was  that  the  legislature  btended  to  say.  Legislative  history  should  only  be  used  as  a 
tool  of  last  rcsoit  and  always  vety  cautiously. 
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ANABELLE  RODRIGUEZ'S  ANSWERS  TO  QUESTIONS  FROM 
SENATOR  TORRICELLI 


What  are  your  views  as  to  the  application  of  the  United  States  Constitution  and  Federal 
Law,  over  the  Commonwealth  of  Puerto  Rico  specifically  as  it  compares  to  the 
application  of  the  Constitution  and  federal  laws  to  the  fifty  states? 

The  Constitution  of  the  United  States  is  paramoimt  in  Puerto  Rico.  Under  our 
Commonwealth  status,  Puerto  Rico,  like  a  state,  is  a  political  entity,  subject  to  the 
Constitution  and  federal  statutes  and  sovereign  over  matters  not  ruled  by  the  Constitution 
or  by  federal  statutes.  Rodriguez  v.  Popular  Democratic  Party.  457  U.S.  1,  8  (1982). 

Do  you  believe  that  the  United  States  Constitution  or  an  act  of  the  United  States  Congress 
can  be  limited  or  overruled  by  the  Constitution  or  laws  of  Puerto  Rico?  If  so  please 
explain  the  legal  basis  of  that  limitation  and  how  that  interpretation  can  be  implemented 
by  a  member  of  the  federal  bench. 

No,  I  do  not  believe  that  United  States  Constitution  or  an  act  of  the  United  States 
Congress  can  be  limited  or  overruled  by  the  Constitution  or  laws  of  Puerto  Rico. 

Please  explain  what  you  consider  to  be  the  legal  basis  of  the  United  States  citizenship 
currently  held  by  residents  of  Puerto  Rico. 

In  1917,  Puerto  Ricans  were  granted  citizenship  by  virtue  of  the  enactment  of  the  Jones 
Act,  39  Stat.  951  (1917).  Subsequently,  in  1952,  Congress  enacted  the  Immigration  and 
Nationality  Act,  66  Stat.  166  (1952).  Section  1 101(a)(38)  of  the  Act  states  that  "[t]he 
term  "United  States"... means  the  continental  United  States,  Alaska,  Hawaii,  Puerto  Rico, 
Gram,  and  the  Virgin  Islands  of  the  United  States."  8  U.S.C.  sec.  1 101  (a)(38).  The  Act 
thus  included  the  p>eople  bom  in  Puerto  Rico  as  being  "bom  in  the  United  States." 

Congress  also  declared  in  the  Immigration  and  Nationality  Act  of  1952.  that  "[a]ll 
persons  bom  in  Puerto  Rico  on  or  after  i^nil  11,  1899,  and  prior  to  January  13,  1941, 
subject  to  the  jurisdiction  of  the  United  States,  residing  on  January  13,  1941,  in  Puerto 
Rico  or  other  territory  over  which  the  United  States  exercises  rights  of  sovereignty  and 
not  citizens  of  the  United  States  under  any  other  Act,  are  declared  to  be  citizens  of  the 
United  States  as  of  January  13,  1941.  All  persons  bom  in  Puerto  Rico  on  or  after 
January  13,  1941,  and  subject  to  the  jurisdiction  of  the  United  States,  are  citizens  of  the 
United  States  as  both."  8  U.S.C.  sec.  1402. 

Please  provide  detailed  information  of  your  experience  practicing  before  federal  trial 
courts,  conducting  jury  trial,  and  conducting  criminal  trails. 

During  my  tenure  as  Solicitor  General,  I  supervised  the  Federal  Litigation  Division  of  the 
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Puerto  Rico  Department  of  Justice.  This  Division  within  the  Department  of  Justice, 
oversees  all  the  federal  litigation  involving  the  Commonwealth  of  Puerto  Rico  and  its 
functionaries  before  the  United  States  District  Coiort  for  the  District  of  Puerto  Rico.  At 
the  time  I  supervised  the  Division,  it  had  thirteen  attorneys  plus  a  director. 

As  part  of  my  duties  of  supervising  and  coordinating  the  litigation  strategy  of  the  Federal 
Litigation  Division,  I  was  personally  involved  in  all  phases  of  the  litigation  process  of 
those  cases  T  determined  were  the  most  important  for  the  Commonwealth  of  Puerto  Rico. 
In  that  capacity,  1  was  involved  in  the  drafting  of  answers  to  complaints  and 
interrogatories,  reviewing  and  at  times  drafting  dispositive  motions.  I  would  personally 
interview  and  prepared  the  parties  we  represented,  as  well  as  our  witnesses  before  any 
court  appearance.  In  addition,  I  personally  argued  over  30  cases  before  the  First  Circuit 
Court  Appeals. 

As  Solicitor  General,  I  also  coordinated  and  supervised  strategy  and  litigation  of  the 
Environmental  Division  of  the  Department  of  Justice  before  state  and  federal  courts  and 
state  and  federal  environmental  agencies. 

Upon  leaving  government  service  I  entered  private  practice  (1993)  at  the  law  firm  of 
Martinez  Odell  &  Calabria.  I  am  a  senior  partner  and  co-head  of  our  litigation 
department  where  I  oversee  complex  commercial  litigation  cases.    Currently,  my  practice 
is  divided,  approximately,  40%  federal  court  -  60%  state  court. 

During  the  last  five  years.  I  have  been  involved  in  niimerous  cases  before  the  United 
States  District  Court  for  the  District  of  Puerto  Rico.  My  practice  in  this  area  has  included 
(i)  drafting  pleadings,  motions  and  briefs  and  discovery,  (ii)  appearing  in  court  on 
motions  and  for  conferences,  (iii)  participating  in  discovery  (taking  depositions  etc.). 
settlement  conferences  and  the  like,  and  (iv)  preparing  cases  for  trial.  I  am  completely 
familiar  with  the  Federal  Rules  of  Civil  Procedure  and  Federal  Rules  of  Evidence. 
Although  I  have  not  tried  a  case  to  judgment  since  those  that  came  close  were  either 
settled  before  trial  or  dismissed  by  the  court,  I  have  on  one  occasion  picked  a  jury. 
Currently,  I  have  various  cases  at  different  stages  of  the  discovery  process  with  trials 
scheduled  for  1999. 

Regarding  my  criminal  experience,  again,  during  the  time  I  worked  at  the  Ofiice  of  the 
Solicitor  General  I  handled  numerous  criminal  cases  on  ^peal.  I  also  worked  closely 
witibi  the  prosecuting  attorney  during  the  trial  phase  of  these  criminal  cases. 
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RESPONSES  OF  MARGARET  B.  SEYMOUR  TO  WRITTEN  QUESTIONS 
SUBMITTED  BY  SENATOR  ASHCROFT 


QuasUon  1.     Which  currwit  Supreme  Court  Jostle*  do  you  most  admire  and  wh7? 

Our  country  ii  foftunate  to  have  a  number  of  outsUnding  jurists  on  onr  cuirent  Supreme 
Court.  Although  it  ia  difficult  to  single  out  one  penon,  Juatice  Sandra  Day  O'Connor  has 
distinguished  herself  by  her  clearly  written  opimons  in  which  the  emphasizes  the  Impottance  of 
precedent  and  (he  separation  of  powert  among  our  three  bnnchee  of  government. 

Question  2.  Which  Judge  or  Juatica  has  moat  Inftncncad  your  thinking  concernine  the 
constitutional  separation  of  powers  and  why? 

Justice  John  Marshall.  The  first  case  one  reads  in  Constitutional  Law  as  a  first  year  law 
student  is  Marbury  v.  Madison.  In  this  case,  Justice  Marshall  set  forth  the  pnnciple  of  separation 
of  powers  and  the  precedent  that  the  Constitution  is  the  paramount  law. 

Question  3.     What  does  the  discretionary  power  of  the  Judiciary  mean  to  you? 

The  discietiooary  power  of  the  judiciary  means  those  very  limited  situations  where  a  judge 
has  power  lo  act  within  ceitain  parameters  established  by  law.  For  example,  the  sentencing 
guidelines  piovide  for  set  sentencing  langes  forjudges  to  follow.  Another  example  would  be  ruNngs 
on  evidentiary  issues,  which  are  governed  by  the  Federal  Rules  of  Evidence.  The  law  provides  the 
framework  and  any  decision  must  be  in  aoeordance  with  the  conttoUing  law. 

Question  4.  What,  in  your  v|«w,  is  ttafe  single  most  importAnt  right  not  protected  by  the 
Constitution?  In  other  words,  are  tbara  any  rights  that  as  a  policy  matter  you  would  like  to 
be  protected  by  the  ConstitQttan,  but,  in  your  view,  ara  nonctfaaloas  not  secarcd  by  the 
Constitution? 

There  aie  no  tights  ttuU  I  would  like  to  be  protected  by  the  Constitution  that  are  not  already 
present. 

Quaation  5.     Which  law  review  artiela  or  book  has  most  influoiccd  your  view  of  the  law? 

My  view  of  the  law  has  been  influenced  by  many  different  aouices.  The  most  signiflcant 
source  has  been  my  work  experience.  Therefore,  no  particular  law  review  article  or  book  comes  to 
mind  as  the  most  influential.  I  am,  however,  reminded  of  a  rBfereoce  book  I  tued  as  a  trial  lawyer 
and  as  a  magistrate  judge,  McElhaney's  Trial  Notebcwk.  This  book  provides  a  very  practical 
approach  to  advocacy  and  is  a  useful  tool  for  both  lawyer  and  judge. 
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RESPONSES  OF  MARGARET  B.  SEYMOUR  TO  WRITTEN  QUESTIONS 
SUBMITTED  BY  SENATOR  ASUCROFT  (CONTINUED) 


Question  6.  What  role  do  you  think  legislative  history  --  by  which  I  mean  the  various 
committee  reports,  hearing  transcripts  and  floor  statements  -  should  play  in  the  Interpretation 
of  the  text  of  a  statute? 

An  enactment  of  Congress  is  presumed  to  be  constitutional.  If  it  is  necessary  to  interpret 
such  an  enactment,  a  judge  should  first  loolc  to  the  plain  language  of  the  statute  and  any  controlling 
precedent  that  interprets  the  statute.  If  there  is  no  controlling  precedent,  the  legislative  history  may 
be  helpful  in  ascertaining  the  intent  of  the  legislature,  but  a  judge  must  be  extremely  careful  to  avoid 
statements  that  may  not  express  the  view  of  the  legislature  as  a  whole, 
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RESPONSES  OF  MARGARET  B.  SEYMOUR  TO  WRITTEN  QUESTIONS 
SUBMITTED  BY  SENATOR  SESSIONS 


Quutlon  1.     Which  current  U.  S.  Supreme  Court  Justice  do  you  admire  most  and  why? 

Our  country  is  fortunate  to  have  a  number  of  outscuiding  jurists  on  our  cuncnt  Suprerne 
Court.  Although  it  is  difficult  to  single  out  one  person,  Justice  Sandra  Day  O'Connor  has 
distinguished  herself  by  her  clearly  written  opinions  in  which  she  emphasizes  the  importance  of 
precedent  and  the  separation  of  powers  between  our  three  branches  of  government. 

Question  2.     In  your  perfonal  legal  opinion,  what  is  the  greatest  Supreme  Court  decision  in 
the  last  thirty  years?  What  is  the  worst  Supreme  Court  decision  In  Uie  last  thirty  years? 

I  have  not  generally  thought  of  the  decisions  of  the  Supreme  Couir  in  a  qualitative  manner. 
Instead.  I  have  always  Tried  Co  understand  the  Court's  rationale.  I  recognize  that  if  I  am  foitunate 
enough  to  be  confirmed,  I  would  be  bound  by  Supreme  Court  precedent.  Therefore,  rather  than 
looking  to  the  decisions  of  the  Supreme  Court  in  a  critical  manner,  I  would  endeavor  to  discern  the 
holding  and  precedent  set  by  the  Court. 

Although  not  in  the  category  of  "best"  or  "worst,"  there  arc  some  decisions  of  the  Court  that 
have  been  vety  instructive.  For  example,  the  Supreme  Court's  decision  in  Mistretta  v.  UniiedStates, 
488  U.  S.  361  (1989).  held  that  the  sentencing  gUideUnes  were  constitutional.  The  sentencing 
guidelines  system  reduces  sentencing  disparities  while  allowing  the  sentencing  judge  some  flexibihty 
in  applying  the  guidelines.  This  case  is  helpful  because  it  provides  a  clear  discussion  of  the 
standards  required  by  the  statute.  On  the  other  hand,  Dauben  v.  Merrell  Dow  Pharmaceuticals,  509 
U,  S.  579  (1993),  provides  less  than  clear  guidance  for  trial  judges.  In  Dauben,  the  Court  suggested 
guidelines  for  determining  whether  a  theory  or  technique  is  scientific  knowledge  that  will  assist  a 
trier  of  fact  in  understanding  or  determining  an  issue,  but  left  it  to  federal  judges  to  properly 
determine  whether  expen  opinions  are  relevant  and  reliable,  and  thus  admissible  under  Rule  702, 
Federal  Rules  of  Evidence.  Daubert  pibvides  little  guidance  to  the  (rial  judge  in  making  a 
determination  of  admissibility  of  expert  testimony. 

Quection  3.  In  your  personal  legal  opinion,  is  the  1995  Habeas  Corpus  Reform 
legislation  constitutional? 

Yes.  In  the  case  of  nFelker  v.  Turpin.  518  U.  S.  $51  (1996).  the  Supreme  Court  upheld  the 
constitutionality  of  the  Antiterrorism  and  Effective  Death  Penalty  Act  of  1996,  which  contained  a 
senes  of  amendments  to  existing  federal  habeas  corpus  law.  In  doing  so  the  court  held  that  certain 
habeas  corpus  reform  legislation  was  also  constitutional. 
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RESPONSES  OF  MARGARET  B-  SEYMOUR  TO  WRITTEN  QUESTIONS 
SUBMITTED  BY  SENATOR  SESSIONS  (CONTINUED) 


If  conflrmed,  you  will  pre^ilde  over  many  employment  discrlminBtion  cases  as  a  federal 
judge. 

Question  4.  In  a  suit  challengins  a  government  racial  preference,  quota,  or  set-aside,  will  you 
follow  the  1995  Adarand  v.  Pena  decision  and  subject  that  racial  preference  to  the  strictest 
judicial  scrutiny? 

Yes,  I  would  follow  the  1995  decision  in  Adarand  v,  Pena  and  subject  racial  preference  to 
the  strictest  judicial  scmtiny. 

Question  S.  In  your  personal  legal  opinion,  how  difficult  is  It  for  any  government  program 
or  statute  to  survive  strict  scrutiny? 

To  survive  strict  scrutiny,  any  government  program  roust  serve  a  compelling  governmental 
interest  and  must  be  narrowly  tailored  to  further  that  interest.  Therefore,  it  would  be  very  difficult 
for  a  government  program  to  satisfy  this  test, 

Question  6.  Do  you  believe  the  California  Civil  Rights  Initiative  violates  any  federal  or  slate 
constitutional  provision? 

No.  In  Coalition  for  Economic  Equity  v.  Wilson,  122  P.3d  692  (9th  Cir.),  cert,  denied,  118 
set.  397  (1997),  the  Ninth  Circuit  Court  of  Appeals  rejected  the  argument  that  the  initiative  violated 
equal  protection. 

Question  7.  As  a  matter  of  constitution  law,  do  you  believe  that  voter  referenda  should  be 
scrutinized  more  closely  by  the  judiciary  than  laws  enacted  by  legislature? 

No.  Voter  referenda  should  not  be  scrutinized  more  closely  and  are  presumed  to  be 
constitutional. 

Question  8.  Do  you  believe  that  Congress  has  the  power  under  Article  III  to  limit  the 
jurisdiction  of  the  lower  federal  courts,  provided  it  does  so  in  an  otherwise  constitutional 
fashion? 

Yes. 


53-754  99-21 


634 


RESPONSES  OF  MARGAR£T  B.  SEYMOUR  TO  WRITTEN  QUESTIONS 
SUBMITTED  BY  SENATOR  SESSIONS  (CONTINUED) 


Last  year,  Congress,  using  its  power  under  Article  III,  restricted  the  discretion  of  the 
lower  federal  courts  to  micro^nunage  ftate  prisons  when  it  passed  the  Prfson  Litigation 
Reform  Act. 

Question  9.     In   your   personal   legal   opinion,  Is   the  Prison   Litigation   Reform   Act 
constitutional? 

The  Fourth  Circuit  Court  of  Appeals  in  Roller  v.  Gunn,  107  F.3d  227  (4th  Cir.  1997).  held 
that  the  Prison  Litigation  Refonn  Act  did  not  impose  an  unconstitudonal  bairier  on  access  to  the 
courts  or  violate  equal  protections.  Absent  any  Supreme  Couit  decision  on  the  issue,  I  would  be 
bound  by  that  precedent 

Question  10.   In  your  personal  legal  opinion.  Is  the  death  penalty  constitutional? 

Yes.  The  Supreme  Court  has  upheld  the  constitutionality  of  the  death  penalty  In  Furman 
V.  Georgia,  408  U.S.  238  (1972). 

Question  11.   Would  you  personally  be  reluctant  to  impose  or  uphold  the  death  penalty? 

No,  I  would  not  be  personally  reluctant  to  impose  or  uphold  the  death  penalty.  As  a 
magistrate  judge,  I  have  recommended  in  a  habeas  petition  that  the  state's  imposition  of  the  death 
penalty  be  upheld.  The  dlstiict  court  concurred  in  the  recommendation  and  the  Fourth  Circuit  Court 
of  Appeals  affirmed  the  decision. 
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Judge  Aleta  A-  Traoger 
Responses  to  FoUow-np  Questions  from  Senator  Ashcroft 

1.  Which  current  Supreme  Court  Juvtice  do  you  most  admire  and  why? 

I  most  admire  Afisociatc  Justice  Sandia  Day  O'Connor,  who  became  the  nation's  first 
woman  Supreme  Court  justice  in  1981,  attfaeageof  SI.  Her  varied  career  in  private 
practice  and  as  a  government  lawyer,  legislator  and  judge  has  allowed  her  to  approach 
issues  from  a  variety  of  perspectives.  From  the  beginning,  she  has  taken  her  place  as  a 
credible  and  valued  voice  on  the  Court,  despite  her  relative  youth  and  unique  position  as 
ihe  first  woman. 

2.  Which  judge  or  joitice  has  most  influenced  your  thinking  conceming  the 
constitutional  separation  of  powers  and  why? 

Associate  Justice  Robert  H.  Jackson's  concurring  opinion  in  Youngstown  Sheet  &  Tube 
Co.  V.  Sawyer,  1 9S2  (the  Steel  Seizure  Case),  most  influenced  my  thinkine  coacemiog 
the  separation  of  powers.  The  dissection  of  the  numerous  opinions  in  Uiis  case  in  my 
constitutional  law  course  in  law  school  was  my  first  serious  study  of  the  separation  of 
powers  doctrine  made  with  an  eye  towards  practicing  law.  Jackson's  superb  exposition 
on  Has  doctrine  and  the  limits  of  presidential  power  had  great  impact  on  me. 

V  3.         What  does  the  discretiaoary  power  of  the  jndicijuy  mean  to  yon? 

Discretionary  power  is  sparingly  granted  to  judges  by  rule,  statute  or  case  law.  Examples 
of  the  few  areas  in  which  district  court  judges  have  some  discretion  are  evidentiary 
rulings,  scheduling  and  sentencing  within  the  sentencing  guidelines. 

4.  What,  in  your  view,  U  the  single  most  important  right  not  protected  by  the 
Constitution?  In  other  words,  arc  ttiere  any  rights  that  as  a  policy  matter  yon 
would  like  to  be  protected  by  the  Constitution,  but,  in  your  view,  are  nonetheless  not 
secured  by  the  Constitution? 

I  can  think  of  no  right  which  I  would  like  to  be  protected  by  the  Constitution  which,  in 
my  view,  is  not  secured  by  the  ConstitutioiL 

5.  Which  law  review  article  or  book  has  most  influeneAd  your  view  of  the  law? 

My  view  of  the  law  has  been  most  influenced  by  the  book  Fundamentals  of  Trial 
Techniques,  by  Thomas  A.  Mauet.  This  excellent  text  for  the  teaching  of  trial  advocacy 
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makes  crystal  clear  &c  importaQce  of  the  presentation  of  a  case  to  the  ultimate  outcome. 
Having  the  stronger  side  of  the  loiw  and  of  tbe  facts  is  not  ooough  if  the  case  is  not 
effectively  tried  to  the  judge  or  jisy  by  using  admissible  evidence  and  proper  argument 
which  do  not  draw  objections,  witnesses  who  have  been  ethically  prepared  to  give 
succinct,  relevant  testimony,  an  order  of  proof  that  aids  understanding  of  the  case  and 
proves  ail  ttie  necessary  elements  and  cross  and  redirect  examinations  which  help 
persuade. 

What  role  do  you  think  legislative  lustoiy-by  which  I  mean  the  varioai  committee 
reporta,  hearing  transcripts  and  floor  ataiements-shonld  pJmy  in  the  interpretatian 
of  the  text  of  a  statute? 

Legislative  history  should  be  examined  only  vAnea  tibie  plain  language  of  the  statute  is 
ambiguous  and  there  is  no  binding  precedential  interpretation  of  the  statute  in  Supreme 
Coxirt  or  the  relevant  circuit  case  law.  Even  when  resort  to  the  examination  of  legislative 
history  seems  appropriate,  rarely  does  it  reflect  clear,  unambiguous  and  uncontradicted 
legislative  intent.  For  that  reason,  courts  should  be  cautious  in  relying  upon  legislative 
history  to  interpret  statutes. 
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Judge  Alefa  A.  Trauger 
Responses  to  Follow-up  Qaestions  from  Senator  Seauions 

Which  current  U.S.  Supreme  Court  Justice  do  you  admire  most  and  why? 

I  most  admire  Associate  Justice  Sandra  Day  O'Connor,  w^o  became  the  nation's  first 
woman  Supreme  Court  justice  in  1 98 1 ,  at  the  age  of  5 1 .  Her  varied  career  in  private 
practicA  and  as  a  government  lawyer,  legislator  and  judge  has  allowed  her  to  approach 
issues  from  a  variety  of  perspectives.  From  ihe  b«ginmng,  she  has  taken  her  place  as  a 
cKdible  and  valued  voice  on  the  Court,  despite  her  relative  youth  and  unique  position  as 
the  first  woman. 

In  your  persona]  legal  opinion,  what  Is  (he  greatest  Supreme  Court  decision  in  the 
last  thirty  years?  What  is  the  wont  Supreme  Court  decision  in  the  last  thirty  years? 

One  of  the  best  Supreme  Court  decisions  in  the  last  thirty  yean,  in  my  opinion,  was 
Daubert  v.  Merrell  Dow  Pharmaceuticals.  Inc.  509  U.S.  579  (1993),  which  set  out 
specific  guidelines  for  the  admissibility  of  expert  scientific  testimony. 

The  worst  Supreme  Court  decision,  in  tenns  of  its  cSect  but  not  its  reasoning,  was 
Northern  Pipeline  Constr.  Co.  v  Marathon  Pipeline  Co.,  458  U.S.  50  (1982),  which 
invalidated  the  entire  grant  of  jurisdiction  to  the  bankruptcy  courts  and  threw  the 
bankruptcy  system  into  disarray  for  almost  two  years. 

In  your  personal  legal  opinion,  is  the  1995  Habeas  Corpus  Reform  legislation 
constitution? 

Significant  parts  of  the  Antiterrorism  and  Effective  Death  Penalty  Act  of  1996  that 
contained  habeas  corpus  refonn  were  found  coostitutioaal  in  Felher  v.  Turpin,  5 1 8  U.S. 
65 1  (1 996).  That  precedent  is  binding  upon  me. 

If  confirmed,  you  will  preside  over  many  employment  discrimination  cases  as  a 
federal  Judge.  In  a  suit  challenging  a  government  racial  preference,  quota,  or  set- 
aside,  will  you  foliow  the  1995  Adarand  v.  Pena  decision  and  subject  that  racial 
preference  to  the  strictest  judicial  scrutiny? 

Yes,  I  will  follow  the  holding  oi  Adarand  Constructors  v.  Pena,  which  icquiica  that  racial 
classifications  ai.-e  subject  to  the  strictest  judicial  scrutiny. 
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5.  In  yoQr  personal  legml  opinion,  how  difficult  is  it  for  any  government  prognun  or 
statute  to  survive  strict  scrutiny? 

Goveram^t  prognuns  and  statutes  which  are  subject  to  strict  scnitiny  must  be  justified 
by  a  compelling  governmental  interest  and  be  nairowly  tailored  to  further  that  interest  in 
order  to  be  constitutional.  This  is  a  very  diflicult  legal  hurdle  to  overcome,  but  of  course 
will  depend  upon  the  facts  presented  to  the  court. 

6.  Do  you  believe  that  the  Califomia  Civil  Rights  Initiative  violates  any  federal  or  state 
constitutional  provision? 

The  California  Civjl  Rights  Initiative  was  found  constitutional  in  Coalition fyr  Economic 
Equity  v.  Wilson,  122  F.3d  692  (9*  Cir.),  cert,  den.,  1 18  S.  Ct  397  (1997). 

7.  As  a  matter  of  constitutional  law,  do  you  believe  that  voter  referenda  should  be 
scrutinized  more  closely  by  the  Judiciary  than  laws  enacted  by  legislatures? 

No.  I  do  not  believe  that  voter  referenda  should  be  scrutinized  more  closely  by  the 
judiciary  than  laws  enacted  by  legislatures.  Voter  referenda  and  acts  parsed  by 
legislatures  arc  all  presumed  to  be  constitutional. 

8.  Do  you  believe  that  Congress  has  the  power  under  Article  EH  to  limit  the 
jurisdiction  of  the  lower  federal  courts,  provided  it  docs  so  in  an  otherwise 
constitutional  fashion? 

[ 

Yes,  I  believe  that  Cortgiess  docs  have  this  power. 

9.  Last  year.  Congress,  using  its  power  under  Article  III,  restricted  the  discretion  of 
the  lower  federal  courts  to  micro-manage  state  prisons  when  it  passed  the  Prison 
Litigation  Reform  Act.  In  your  personal  legal  opinion,  is  the  Prison  Legal  Reform 
Act  constitutional? 

My  circuit,  in  Ha^  v.  Johnson,  133  F.3d  940  (6*  Cir.  1997),  uphold  the  constitutionality 
of  the  Prison  Legal  Reform  Act.  That  precedent  is  binding  upon  me. 

10.  In  your  personal  legal  opinion,  is  the  death  penalty  constitutional? 

The  death  penalty  has  been  found  by  the  United  States  Supreme  Court  to  be 
constitutional,  and  that  precedent  is  binding  upon  mc. 

11.  M'ould  you  personally  be  reluctant  to  impose  or  uphold  the  death  penalty? 

I  would  not  be  reluctant  to  impose  or  uphold  the  death  penalty. 
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NOMINATIONS  OF  WILLIAM  J.  HIBBLER, 
YVETTE  KANE,  MATTHEW  F.  KENNELLY, 
JAMES  M.  MUNLEY,  AND  ALEX  R.  MUNSON 
(U.S.  DISTRICT  JUDGES),  LAWRENCE 
BASKIR,  FRANCIS  M.  ALLEGRA,  LYNN 
JEANNE  BUSH,  EDWARD  J.  DAMICH,  NANCY 
B.  FIRESTONE,  AND  EMILY  CLARK  HEWITT 
(U.S.  COURT  OF  FEDERAL  CLAIMS) 


TUESDAY,  OCTOBER  6,  1998 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  committee  met,  pursuant  to  notice,  at  9  a.m.,  in  room  SD- 
226,  Dirksen  Senate  Office  Building,  Hon.  Arlen  Specter  presiding. 
Also  present:  Senators  Biden  and  Durbin. 

OPENING  STATEMENT  OF  HON.  ARLEN  SPECTER,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  PENNSYLVANIA 

Senator  Specter.  It  is  9  o'clock,  so  we  will  proceed  with  the  nom- 
ination hearings  at  this  time. 

This  is  a  rather  unusual  proceeding  because  we  are  at  the  very 
end  of  the  session  and  there  are  two  Pennsylvania  nominees  on  the 
list.  So  I  agreed  to  take  on  the  extra  duty  of  presiding  and  have 
since  found  that  9  more  have  been  added,  so  we  have  11  nominees. 
And  I  am  chairing  a  conference  on  labor,  health,  and  human  serv- 
ices, so  we  are  going  to  have  to  conclude  the  business  in  1  hour, 
which  is  going  to  require  an  abbreviated  proceeding  in  many  re- 
spects. 

But  the  nominees  have  been  very  carefully  reviewed  and  there 
appear  to  be  no  problems,  which  I  know  is  good  news  for  the  nomi- 
nees. So  if  we  don't  conclude  by  10  o'clock,  whoever  hasn't  had 
their  hearings  may  have  to  wait  next  year,  which  is  a  real  incen- 
tive. 

We  are  joined  today  by  two  very  distinguished  Pennsylvania  leg- 
islators who  are  here  to  talk  about  nominees.  First,  I  want  to  rec- 
ognize Congressman  McDade,  who  has  finished  service  which  com- 
menced in  1962,  ran  when  Governor  Scranton  had  held  the  seat 
and  has  had  an  extraordinarily  distinguished  career,  a  senior  Re- 
publican on  the  Appropriations  Committee,  has  done  a  tremendous 
amount  for  his  district,  the  State,  the  Nation,  and  the  world. 
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Congressman  McDade,  we  are  pleased  to  recognize  you  at  this 
time. 

STATEMENT  OF  HON.  JOSEPH  M.  McDADE,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  PENNSYLVANIA 

Representative  McDade.  Mr.  Chairman,  thank  you  very  much, 
and  thank  you  for  your  kind  words.  My  friend.  Senator  Santorum, 
and  Members  of  the  Senate,  I  am  deUghted  to  be  here.  May  I  say 
I  will  file  my  statement  for  the  record  and  conserve  time. 

I  have  no  hesitancy  in  saying  to  you,  Mr.  Chairman,  that  after 
roughly  50  years  of  knowledge  and  friendship  and  professionalism 
with  the  man  you  are  about  to  consider  today,  I  unequivocally  en- 
dorse your  choice  that  he  be  U.S.  district  judge  in  the  Middle  Dis- 
trict of  Pennsylvania. 

Whether  you  look  at  him  from  a  professional  standpoint,  where 
he  has  been  honored  by  his  peers  in  the  legal  profession,  his  col- 
leagues that  practiced  with  him  in  the  State  of  Pennsylvania,  or 
an3rwhere,  you  find  excellence.  If  you  look  at  him  from  a  family  per- 
spective, you  just  say  why  can't  we  do  as  well  as  the  Munleys  have 
done?  Public  service  goes  back  generations.  He  is,  in  my  view,  suit- 
ed eminently  by  temperament,  by  intellect  and  by  personal  experi- 
ence to  be  a  U.S.  Federal  judge  and  I  unequivocally  endorse  him. 

Thank  you,  Mr.  Chairman. 

Senator  SPECTER.  Thank  you  very  much,  Congressman  McDade, 
for  those  very  well-directed  words. 

[The  prepared  statement  of  Mr.  McDade  follows:] 

Prepared  Statement  of  Hon.  Joseph  M.  McDade 

Mr.  Chairman,  it  is  a  great  honor  to  introduce  my  dear  and  good  friend  Judge 
James  Munley  to  this  committee  and  give  my  strongest  recommendation  for  his  ap- 
pointment as  a  U.S.  District  Court  Judge.  I  have  had  the  blessing  of  knowing  Judge 
Munley  for  nearly  five  decades.  In  that  time,  I  have  always  known  him  as  a  man 
of  fierce  integrity,  sound  judgment,  and  fairness.  He  possesses  a  keen  legal  intellect 
and  is  highly  respected  by  his  peers  and  the  community  he  serves.  Over  the  years, 
I  have  truly  valued  his  wise  counsel  and  guidance  on  judicial  matters  and  those  re- 
garding national  poUcy. 

During  his  twenty  years  of  service  in  the  Court  of  Common  Pleas,  he  has  always 
executed  his  responsibilities  and  duties  in  a  highly  principled  and  competent  fash- 
ion. Due  to  his  excellent  iurisprudence  in  the  Court  of  Common  Pleas,  he  has  been 
appointed  to  numerous  legal  review  boards  by  the  Pennsylvania  State  Supreme 
Court.  Moreover,  Pennsylvania  Supreme  Court  Chief  Justice  Robert  Nix,  Jr.  award- 
ed him  a  distinguished  service  commendation  for  his  contribution  on  these  boards. 
In  1993  and  1995,  Judge  Munley  received  the  Pennsylvania  Bar  Association's  high- 
est rating  for  candidates  aspiring  for  the  Office  of  Justice  of  the  Supreme  Court  of 
Pennsylvania. 

From  a  very  early  age,  Judge  Munle/s  life  has  been  one  of  service  to  his  nation 
and  community.  Judge  Munley  was  raised  on  the  law  and  the  concept  of  service  by 
his  parents,  Pennsylvania  State  Legislators  Robert  and  Marion  Munley.  He  is  an 
Army  veteran  who  served  ovir  country  in  its  time  of  need  and  continues  to  serve 
his  community  through  volunteering  in  charitable  organizations.  His  community  has 
recognized  his  vital  contributions  through  granting  numerous  distinguished  service 
awards.  He  received  the  Women's  Resource  Center  of  Scranton  community  leader- 
ship award  for  combating  domestic  violence.  Judge  Munley  has  additionally  been 
honored  for  his  community  leadership  by  the  American  Legion,  Bethel  A.M.E. 
Church  Scranton,  Temple  University,  Dickinson  School  of  Law,  the  University  of 
Scranton,  B^y  Scouts  of  American,  Marywood  University  and  the  Lackawanna 
County  Bar  Association. 

I  would  like  to  reiterate  my  heartfelt  endorsement  of  Judge  Munley^s  candidacy 
for  U.S.  District  Court.  He  is  an  intensely  principled  and  honorable  man  whose 
wealth  of  life's  experiences  and  professional  competency  would  be  well  utilized  in 
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the  U.S.  District  Court  system.  Mr.  Chairman,  thank  you  for  the  opportunity  to  tes- 
tify on  Judge  Munlej^s  behalf 

Senator  Specter.  I  now  turn  to  my  very  distinguished  colleague, 
Senator  Santorum. 

STATEMENT  OF  HON.  RICK  SANTORUM,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  PENNSYLVANIA 

Senator  Santorum.  Thank  you  very  much.  I  can't  add,  certainly, 
to  what  Congressman  McDade  said  simply  because  of  Congressman 
McDade's  stature  here  in  the  Congress.  High  praise  from  him  is 
high  praise  indeed,  and  I  just  wanted  to  echo  his  comments  about 
Judge  Munley. 

I  questioned  the  judge  whether  he  had  ever  been  involved  in  poli- 
tics because  I  can't  imagine  anybody  involved  in  politics  getting  the 
kind  of  bipartisan  support  that  he  has  gotten  from  the  people  up 
in  northeastern  Pennsylvania.  It  has  just  been  remarkable  how 
people  from  both  sides  of  the  aisle  have  just  lauded  him  and  en- 
couraged his  nomination  throughout  the  process.  I  commend  him  to 
the  Senate.  As  I  know  the  Senator  from  Pennsylvania  knows,  he 
will  be  a  fine  jurist,  and  has  been  a  fine  jurist,  I  might  add. 

In  addition,  I  would  like  to  recommend  Yvette  Kane,  who  is  cur- 
rently the  Secretary  of  the  Commonwealth,  an  outstanding  one  at 
that,  a  real  star  in  the  Ridge  administration  in  Pennsylvania,  and 
has  a  distinguished  legal  career  prior  to  her  public  service  and  is 
someone  that  I  know  has  the  integrity  and  the  honesty  and  the 
ability  to  do  the  job  in  the  Federal  District  Court  for  the  Middle 
District. 

I  commend  both  of  them  to  you,  and  I  will  include  a  full  state- 
ment as  part  of  the  record  in  order  to  keep  to  your  10  o'clock  time 
limit. 

Senator  Specter.  Thank  you  very  much.  Senator  Santorum,  and 
thank  you.  Congressman  McDade. 

We  have  other  members  who  are  present  here  today.  If  Senator 
Robb  would  step  forward,  and  District  of  Columbia  Delegate  Elea- 
nor Holmes  Norton? 

Are  there  any  other  Members  present  at  the  moment? 

[No  response.] 

Senator  Specter.  I  have  said  perhaps  before  you  arrived  that  I 
am  chairing  this  specially  because  we  have  two  Pennsylvanians, 
and  then  I  find  others  added.  We  have  to  conclude  by  10  o'clock, 
so  to  the  extent  that  more  extended  remarks  can  be  placed  in  the 
record,  we  would  appreciate  brevity.  My  colleagues,  you  understand 
that  full  well. 

Senator  Robb,  the  floor  is  yours. 

STATEMENT  OF  HON.  CHARLES  S.  ROBB,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  VIRGINIA 

Senator  ROBB.  Thank  you,  Mr.  Chairman.  You  have  two  Penn- 
sylvanians. I  have  three  Virginians  who  are  on  the  panel  this 
morning. 

First,  we  have  Mr,  Francis  Allegra,  whose  home  is  Vienna,  VA. 
He  is  currently  the  Deputy  Associate  Attorney  General  for  the  De- 
partment of  Justice.  He  has  been  counselor  to  the  Associate  Attor- 
ney General  of  the  Department  of  Justice,  and  counselor  to  the  As- 
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sistant  Attorney  Greneral  in  the  Tax  Division  of  the  Department  of 
Justice.  He  has  also  written  law  review  articles  on  tax,  bankruptcy, 
and  environmental  law.  He  is  a  member  of  the  Sons  of  Italy  Lodge 
in  Arlington.  His  wife  works  for  the  Northern  Virginia  Community 
College.  His  Italian-American  background  is  entirely  appropriate 
for  introduction  this  particular  month. 

Second,  Mr.  Edward  Damich,  from  Alexandria,  current  job  is 
well-known  to  this  committee  as  chief  intellectual  property  counsel. 
His  notable  experience  includes  serving  as  a  member  of  the  U.S. 
delegation  to  the  World  Intellectual  Property  Organization  diplo- 
matic conference.  He  has  been  a  professor  at  the  (Jeorge  Mason 
University  Law  School  since  1990,  a  commissioner  on  the  U.S. 
Copyright  Royalty  Tribunal  from  1992  to  1993,  and  a  longtime  resi- 
dent of  Virginia. 

And  moving  right  along  with  the  speed  requested  by  the  chair- 
man, Ms.  Nancy  Firestone,  from  Falls  Church,  currently  serves  as 
Deputy  Assistant  Attorney  Greneral  for  the  Environmental  and 
Natural  Resources  Division  at  the  Department  of  Justice.  In  terms 
of  notable  experience,  she  has  been  an  adjunct  professor  of  law  at 
Georgetown  University  Law  Center  since  1985.  In  1997,  she  was  a 
Presidential  Distinguished  Executive  Award  winner.  She  has  been 
a  judge  for  the  EPA  Environmental  Appeals  Board  from  1992  to 
1995,  and  an  EPA  Associate  Deputy  Administrator  from  1989  to 
1992.  In  terms  of  ties  to  Virginia,  she  has  been  for  4  years  on  the 
Lake  Barcroft  Association  board  of  directors  and  a  longtime  resi- 
dent of  Virginia. 

All  three  nominees  are  supported  by  friends  and  neighbors,  and 
I  am  very  pleased  to  recommend  them  highly  to  you. 

I  would  like  to  submit  a  formal  statement  for  the  record,  if  I 
might,  Mr.  Chairman,  and  I  thank  you. 

Senator  SPECTER.  Thank  you  very  much.  Senator  Robb. 

[The  prepared  statement  of  Senator  Robb  follows:] 

Prepared  Statement  of  Hon.  Charles  S.  Robb,  a  U.S.  Senator  From  the 

State  of  Virginu 

Mr.  Chairman,  it's  my  pleasure  to  introduce  to  you  today  three  Virginians  who 
have  been  nominated  to  serve  on  the  United  States  Covul;  of  Federal  Claims.  I  be- 
lieve that  all  these  nominees  are  well-quaUfied  and  will  serve  our  nation  well.  More- 
over, their  diverse  legal  backgrounds  wall  be  an  asset  to  the  claims  coiut. 

As  you  know,  Mr.  Francis  Allegra,  of  Vienna,  Virginia,  presently  serves  as  Deputy 
Associate  Attorney  General  at  the  Department  of  Justice.  In  that  capacity,  and  in 
his  previous  assignments  with  the  department,  Mr.  Allegra  has  developed  consider- 
able expertise  in  tax  issues,  bankruptcy,  and  legal  reform.  I  should  mention  also 
that  his  first  job  as  attorney  was  a  clerkship  with  the  Court  of  Federal  Claims.  Mr. 
Allegra  has  strong  ties  to  his  community  through  his  chvu-ch,  and  through  the  Sons 
of  Italy  Lodge  in  Arlington  and  in  the  National  ItaUan  American  Foundation.  His 
wife  serves  the  Commonwealth  of  Virginia  as  a  public  relations  specialist  with  the 
Northern  Virginia  Community  College. 

Mr.  Edward  J.  Damich,  of  Alexandria,  now  serves  Senator  Hatch  on  the  Senate 
Judiciary  Committee.  He  has  notable  expertise  in  intellectual  property — in  the  legis- 
lative branch,  as  Chief  Intellectual  Property  Counsel  for  Senator  Hatch,  in  adjudica- 
tion, as  a  Commissioner  of  the  U.S.  Copyright  Royalty  Tribunal,  and  in  academia, 
as  both  a  scholar  and  professor  at  George  Mason  University  in  northern  Virginia. 

Ms.  Nancy  B.  Firestone,  of  Falls  Church,  rounds  out  this  group — she  is  an  expert 
in  environmental  law.  She  presently  serves  as  Deputy  Assistant  Attorney  General 
for  the  Environment  and  Natural  Resources  Division  at  the  U.S.  Department  of  Jus- 
tice. She  has  also  served  as  a  judge  for  the  EPA's  Environmental  Appeals  Board. 
For  her  work,  she  has  been  awarded  a  Presidential  Distinguished  Executive  Award 
in  1997.  Ms.  Firestone  lectures  at  the  Georgetown  University  Law  Center,  and  is 
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very  active  in  her  local  community,  having  served  for  four  years  on  the  Lake 
Barcroft  Association  Board  of  Directors. 

Mr.  Chairman,  time  does  not  permit  me  to  describe  all  the  significant  achieve- 
ments of  these  nominees,  but  again,  I  commend  them  to  you,  and  I  thank  you  for 
the  opportunity  to  come  before  you  today. 

Senator  ROBB.  And  I  will  ask  to  be  excused,  if  I  may.  I  am  also 
doing  a  hearing  with  our  former  colleague,  Bill  Cohen,  and  the 
chairman  of  the  Joint  Chiefs  on  the  world  threat  at  this  same  time. 

Senator  Specter.  Thank  you  very  much,  Senator  Robb.  We  had 
heard  you  had  other  responsibilities  and  we  are  glad  to  get  you  on 
early. 

Senator  ROBB.  Thank  you,  Mr.  Chairman. 

Senator  Specter.  Without  objection,  the  statements  by  Senators 
Warner  and  Moseley-Braun  will  be  included  in  the  record  at  this 
point. 

[The  prepared  statements  of  Senators  Warner  and  Moseley- 
Braun  follow:] 

Prepared  Statement  of  Hon.  John  Warner,  A  U.S.  Senator  From  the 
State  of  Virginia 

Mr.  Chairman,  I  am  pleased  to  offer  my  strong  support  to  three  outstanding  nomi- 
nees to  become  Judges  on  the  U.S.  Court  of  Federal  Claims:  Edward  J.  Damich, 
Francis  M.  Allegra,  and  Nancy  B.  Firestone. 

No  one  knows  better  than  the  members  of  the  Judiciary  Committee  how  highly 
qualified  Ed  Damich  is  for  this  judgeship.  Mr.  Damich  has  served  with  distinction 
as  the  Committee's  Chief  Intellectual  Property  Counsel  since  1995.  I  have  been  per- 
sonally very  appreciative  of  the  receptive  and  helpful  manner  in  which  Mr.  Damich 
has  worked  with  my  staff  over  the  past  several  months  to  reach  a  responsible  reso- 
lution to  the  question  of  the  location  of  the  U.S.  Patent  and  Trademark  Office. 

In  addition  to  his  service  to  the  Senate  through  his  work  on  the  Judiciary  Com- 
mittee, Mr.  Damich  has  also  been  an  Associate  Professor  at  the  George  Mason  Uni- 
versity School  of  Law,  where  he  has  been  consistently  rated  highly  by  his  students. 
Mr.  Damich  was  also  appointed  by  President  Bush  as  a  Commissioner  of  the  U.S. 
Copyright  Royalty  Tribunal.  I  have  the  highest  confidence  that  Ed  Damich's  experi- 
ence in  academia,  adjudication,  and  pubUc  policy  will  serve  him  well  as  a  Judge  of 
the  U.S.  Court  of  Federal  Claims. 

Fran  Allegra  has  worked  for  the  U.S.  Department  of  Justice  since  1984,  and  he 
ciurently  serves  as  a  Deputy  Associate  Attorney  General,  where  he  chairs  depart- 
ment working  groups  on  bankruptcy  and  product  liability  reform.  From  1981  to 
1982,  Mr.  Allegra  served  as  a  judicial  clerk  to  U.S.  Court  of  Federal  Claims  Chief 
Trial  Judge  Philip  R.  Miller.  Mr.  Allegra  graduated  Magna  Cum  Laude  fi-om  the 
Cleveland-Marshall  College  of  Law  at  Cleveland  State  University  in  1981.  Fran 
Allegra's  experience  in  the  Department  of  Justice  and  the  Court  of  Federal  Claims 
certainly  quaUfies  him  for  the  role  of  Judge  of  the  U.S.  Court  of  Federal  Claims. 

Nancy  Firestone  has  spent  most  of  her  legal  career  at  the  U.S.  Department  of  Jus- 
tice, where  she  currently  serves  as  a  Deputy  Assistant  Attorney  General  in  the  En- 
vironment and  Natural  Resoiu"ces  Division.  Her  duties  there  include  managing  and 
overseeing  appeals  and  the  defense  of  the  government  in  environmental  cases.  From 
May  1992  to  September  1995,  Ms.  Firestone  served  as  a  Judge  on  the  Environ- 
mental Appeals  Board  of  the  Environmental  Protection  Agency,  and  she  served  as 
Chief  Judge  from  March  1994  to  March  1995.  Ms.  Firestone  also  has  been  an  Ad- 
junct Professor  at  the  Georgetown  University  Law  Center  since  1985.  Nancy  Fire- 
stone's administrative,  academic,  and  jurisprudential  experience  make  her  a  strong 
nominee  to  serve  as  a  Judge  on  the  U.S.  Court  of  Federal  Claims. 

Mr.  Chairman,  all  three  of  these  nominees  are  fine  Virginians  who  will  make  out- 
standing Judges  on  the  U.S.  Court  of  Federal  Claims. 


Prepared  Statement  of  Hon.  Carol  Moseley-Braun,  A  U.S.  Senator  From  the 

State  of  Illinois 

Mr.  Chairman,  I  am  pleased  to  be  here  this  morning  as  the  Senate  Judiciary 
Committee  considers  the  nominations  of  Matthew  Kennelly  and  Judge  William 
Hibbler,  nominees  for  the  U.S.  District  Court  of  Illinois.  I  am  very  proud  to  intro- 
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duce  such  excellent  nominees  to  the  Judiciary  Committee.  These  two  Illinoisans  rep- 
resent the  highest  caliber  of  public  servants.  They  are  here  today  because  they  pos- 
ses the  legal  credentials,  experience  and  temperament  necessary  to  serve  as  federal 
judges. 

As  you  may  know,  Mr.  Chairman,  Senator  Durbin  and  I  established  a  Judicial 
Nominations  Commission  to  help  us  locate  the  most  qualified  individuals  to  fill  the 
vacancies  on  the  Northern,  Central  and  Southern  District  courts.  The  Commission 
publicized  the  U.S.  District  Court  vacancies  widely,  thoroughly  considered  the  ques- 
tionnaires of  all  the  applicants,  extensively  interviewed  and  investigated  the  can- 
didates, and  recommended  candidates  to  us  for  each  of  these  vacancies.  After  this 
exhaustive  search  and  deliberation,  and  our  personal  interviews  of  finalists  for  each 
vacancy,  we  were  pleased  to  forward  Mr.  Kenneliys  and  Judge  Kibbler's  names  to 
the  President  for  consideration. 

Matthew  Kennelly  is  currently  a  partner  at  Cotsirilos,  Stephenson,  Tighe  and 
Streicker  in  Chicago,  where  he  has  been  since  1984.  Before  that,  he  clerked  for  the 
esteemed  U.S.  District  Court  Judge  Prentice  Marshall.  He  graduated  summa  cum 
laude  fi-om  Notre  Dame  and  magna  cum  laude  from  Harvard  Law  School.  Mr.  Ken- 
nelly also  has  a  distinguished  record  of  pubUc  service.  In  1996,  he  won  the  ABA's 
Pro  Bono  Public  Award,  the  Community  Legal  Service  Award  fi-om  MALDEF  (Mexi- 
can American  Legal  Defense  and  Education  Fund)  and  the  Citation  for  Distin- 
guished Public  Service  from  the  Public  Interest  Law  Institute.  He  also  coaches 
youth  sports  and  serves  as  a  Cub  Scout  leader. 

William  Hibbler  has  been  a  Cook  County  Judge  since  1986.  Before  that,  he  served 
as  a  felonv  trial  supervisor  and  had  ten  years  in  private  practice.  During  law  school 
at  DePauf  University,  Judge  Hibbler  worked  as  a  substitute  teacher  in  the  Chicago 
Public  Schools,  and  also  made  the  Dean's  List.  Judge  Hibbler  has  taught  Trial  Advo- 
cacy at  Chicago-Kent  Law  School  as  an  adjunct  professor  since  1989.  He  is  currently 
working  with  Operation  PUSH  to  develop  community  activities  to  prevent  juvenile 
delinquency.  Finally,  Judge  Hibbler  estabhshed  and  funded  a  scholarship  in  his 
grandmother's  name  to  benefit  children  from  the  Robert  Taylor  homes. 

While  their  backgrounds  may  differ,  these  nominees  share  a  common  desire  to 
give  back  to  their  communities  and  unparalleled  legal  acumen.  I  urge  my  colleagues 
to  report  their  nominations  favorably  and  guicklv. 

The  challenges  these  nominees  face  are  formidable.  Every  district  in  Illinois  is  fac- 
ing serious  problems  as  a  result  of  not  operating  with  a  full  bench.  The  Northern 
District  currently  has  four  vacancies,  and  is  experiencing  significant  delays  as  a  re- 
sult. In  the  Southern  District,  the  Chief  Judge  was  unable  to  hold  a  civil  trial  for 
over  a  year.  The  Central  District  has  also  been  forced  to  delay  major  civil  trials  be- 
cause the  docket  is  so  crowded.  I  am  confident,  however,  that  Mr.  Kennelly  and 
Judge  Hibbler  understand  the  challenges  that  they  face,  and  that  they  have  the 
qualifications,  the  temperament,  and  the  compassion  necessary  to  meet  those  chal- 
lenges. I  look  forward  to  hearing  from  these  two  nominees,  and  to  prompt  action 
by  this  Committee  on  their  nominations. 

Senator  Specter.  We  now  turn  to  our  distinguished  colleague 
from  the  House  of  Representatives,  District  of  Columbia  Delegate 
Eleanor  Holmes  Norton.  Welcome. 

STATEMENT  OF  HON.  ELEANOR  HOLMES  NORTON,  A 
DELEGATE  IN  CONGRESS  FROM  THE  DISTRICT  OF  COLUMBIA 

Delegate  NORTON.  Thank  you,  Mr.  Chairman.  I  can  easily  trun- 
cate my  remarks  because  this  nominee's  qualifications  speak  loudly 
for  themselves.  Lynn  Bush  is  a  nominee  for  the  Federal  Court  of 
Claims  whose  distinguished  educational  background  and  highly  rel- 
evant career  for  the  post  to  which  she  has  been  nominated  rec- 
ommend her  highly. 

She  has  spent  her  life  as  a  lawyer  for  the  United  States,  11  years 
in  the  Justice  Department  practicing  before  the  very  court  to  which 
she  has  been  nominated;  9  years  in  the  Office  of  the  General  Coun- 
sel of  the  Navy;  and  now  administrative  judge  at  the  Board  of  Con- 
tract Appeals  for  HUD.  Her  trial  experience  in  government  con- 
tract law  and  commercial  law  and  personnel  matters  is  both  wide 
and  deep.  She  is  a  graduate  of  Antioch  College,  and  Georgetown 
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Law  School,  and  a  recipient  of  the  Watson  Fellowship.  She  entered 
the  Justice  Department  on  the  Attorney  General's  Honors  Program. 

It  is  with  particular  pride  that  I  recommend  her  to  you  and  indi- 
cate that  she  is  the  first  black  woman  to  be  nominated  for  the 
Court  of  Claims. 

Thank  you,  Mr.  Chairman. 

Senator  Specter.  Thank  you  very  much,  Congresswoman  Nor- 
ton. We  appreciate  your  being  here  and  we  will  consider  your  rec- 
ommendation very  carefully. 

Would,  at  this  time,  Judge  Munley  step  forward,  and  Secretary 
Kane,  William  J.  Kibbler,  Matthew  F.  Kennelly,  and  Alex  R.  Mun- 
son?  Would  you  step  forward  and  will  you  all  remain  standing  and 
raise  your  right  hands? 

Do  each  of  you  solemnly  swear  that  the  testimony  you  will  give 
before  the  Judiciary  Committee  of  the  U.S.  Senate  in  this  confirma- 
tion proceeding  will  be  the  truth,  the  whole  truth  and  nothing  but 
the  truth,  so  help  you  God? 

Judge  Kibbler.  I  do. 

Ms.  Kane.  I  do. 

Mr.  Kennelly.  I  do. 

Judge  Munley.  I  do. 

Judge  MuNSON.  I  do. 

Senator  Specter.  Fine.  Will  you  be  seated? 

Judge  MuNSON.  Mr.  Chairman,  I  am  Judge  Munson,  and  the 
Konorable  Juan  Babauta,  the  Resident  Representative  from  the 
Commonwealth  of  the  Northern  Mariana  Islands,  was  here  to  in- 
troduce me  and  he  did  not  get  that  opportunity. 

Senator  Specter.  Well,  fine.  I  am  pleased  to  hear  that,  and  if 
you  would  step  forward.  Commissioner,  have  a  seat  on  the  end  and 
we  would  be  very  pleased  to  hear  from  you.  And  I  said  before,  brev- 
ity is  the  order  of  the  day. 

STATEMENT  OF  HON.  JUAN  BABAUTA,  RESIDENT  REPRESENT- 
ATIVE FROM  THE  COMMONWEALTH  OF  THE  NORTHERN 
MARIANA  ISLANDS 

Representative  Babauta.  Thank  you,  Mr.  Chairman.  It  is  an 
honor  to  appear  before  you  this  morning  in  my  capacity  as  Resi- 
dent Representative  to  the  United  States,  elected  at-large  by  the 
people  of  the  Northern  Mariana  Islands  as  their  Representative 
here  in  Washington. 

It  is  a  pleasure  to  be  here  because  Judge  Alex  Munson,  who  has 
been  nominated  by  the  President  for  a  second  term  as  Federal  dis- 
trict court  judge  for  the  Northern  Mariana  Islands,  is  a  man  who 
has  earned  the  support  and  the  respect  of  the  people  of  our  islands. 
Our  Governor,  Governor  Pedro  Tenorio,  in  his  letter  of  support  to 
Judge  Munson,  stated  that  no  community  could  ask  more  of  its 
Federal  judge  than  Judge  Alex  Munson. 

One  could  hardly  strengthen  that  official  statement  of  support  for 
the  reappointment  of  Judge  Munson.  Kowever,  I  would  like  to 
speak  personally  and  add  that  I  have  known  Alex  Munson  since  he 
first  came  to  the  Northern  Mariana  Islands  as  Chief  Justice  of  the 
Trust  Territory  of  the  Pacific  Islands  and  I  as  a  member  of  the  leg- 
islature then.  I  have  always  known  him  to  be  a  person  of  the  most 
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admirable  personal  conduct  and  professional  competence,  truly  a 
man  I  respect. 

He  and  his  wife,  Kathleen,  who  is  here  with  him  today,  over  the 
past  16  years  have  made  themselves  an  integral  part  of  our  com- 
munity and  members  of  our  community,  Kathleen  as  an  educator, 
community  volunteer  and  supporter  of  the  arts,  Judge  Munson  as 
the  person  who  embodies  the  benefits  of  Federal  law  under  which 
the  people  of  the  Northern  Mariana  Islands,  by  plebescite,  over- 
whelmingly choose  to  live.  I  wholeheartedly  recommend  Judge 
Munson  to  you  and  I  encourage  you  to  act  speedily  on  his  nomina- 
tion. 

Thank  you  very  much,  Mr.  Chairman. 

Senator  Specter.  Thank  you  very  much.  Commissioner. 

I  did  not  know  that  you  were  a  judge,  Judge  Munson,  but  I  am 
please  to  so  designate  you. 

Matthew  F.  Kennelly,  are  you  a  judge  as  well? 

Mr.  Kennelly.  I  am  not,  Your  Honor. 

Senator  Specter.  OK,  then  we  will  call  you  "mister"  for  the  time 
being. 

William  J.  Hibbler,  are  you  a  judge? 

Judge  Hibbler.  Yes,  Mr.  Chairman,  I  am. 

Senator  Specter.  You  are  a  judge? 

Judge  Hibbler.  Yes. 

Senator  Specter.  All  right.  I  know  that  Judge  Munley  is  a  judge 
because  he  is  from  Pennsylvania,  and  Secretary  Kane  has  that  po- 
sition. 

Judge  Hibbler,  we  are  going  to  begin  with  you  and  then  move 
down  the  panel  on  these  questions.  Under  what  circumstances. 
Judge  Hibbler,  would  you  believe  it  would  be  appropriate  to  declare 
an  act  of  Congress  unconstitutional? 

TESTIMONY  OF  WILLIAM  J.  HIBBLER,  OF  ILLINOIS,  TO  BE  U.S. 
DISTRICT  JUDGE  FOR  THE  NORTHERN  DISTRICT  OF  ILLINOIS 

Judge  Hibbler.  Mr.  Chairman,  my  position  is  that  that  should 
be  a  finding  of  last  resort.  I  believe  that  we  should  do  all  in  our 
power  in  terms  of  interpreting  acts  of  Congress  in  such  a  manner 
that  they  are  found  to  be  constitutional. 

Senator  Specter.  Well,  but  if  you  felt  that  it  wasn't  constitu- 
tional, what  factors  would  lead  you  to  that  conclusion? 

Judge  Hibbler.  Well,  certainly  I  would  look  at  the  language  of 
the  statute.  I  would  then  look  at  prior  precedent  regarding  the 
issues  that  that  statute  might  address.  I  would  look  at  prior  Su- 
preme Court  cases.  I  would  look  at  the  legislative  intent  that  is  as- 
sociated with  that  particular  statute,  all  designed,  if  at  all  possible, 
to  read  them  in  such  a  way  as  to  give  effect  to  the  statute  which 
the  legislature  has  passed. 

Senator  Specter.  Secretary  Kane,  if  you  were  presiding  and  you 
believed  that  the  Supreme  Court  or  court  of  appeals  had  seriously 
erred  in  rendering  a  decision,  would  there  be  any  circumstances 
under  which  you  would  exercise  your  own  independent  judgment  to 
come  to  a  different  conclusion? 
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TESTIMONY  OF  YVETTE  KANE,  OF  PENNSYLVANIA,  TO  BE  U.S. 
DISTRICT  JUDGE  FOR  THE  MIDDLE  DISTRICT  OF  PENNSYL- 
VANIA 

Ms.  Kane.  No,  Mr.  Chairman,  there  would  not  be.  I  would  take 
it  as  my  oath  to  follow  the  law  of  the  Supreme  Court. 

Senator  Specter.  And  under  what  circumstances,  Secretary 
Kane,  do  you  believe  it  would  be  appropriate  to  declare  an  act  of 
Congress  unconstitutional? 

Ms.  Kane.  I  agree  with  Judge  Kibbler's  analysis.  Only  in  those 
cases  where  no  constitutional  reading  of  the  statute  could  be  found 
would  that  be  appropriate. 

Senator  SPECTER.  Mr.  Kennelly,  we  frequently  hear  the  articula- 
tion of  the  principle  that  judges  should  interpret  the  law  and  not 
make  the  law.  How  would  you  approach  that  as  a  Federal  judge  to 
avoid  the  concerns  that  so  many  nave  expressed  about  judicial  ac- 
tivism? 

TESTIMONY  OF  MATTHEW  F.  KENNELLY,  OF  ILLINOIS,  TO  BE 
U.S.  DISTRICT  JUDGE  FOR  THE  NORTHERN  DISTRICT  OF  IL- 
LINOIS 

Mr.  Kennelly.  Mr.  Chairman,  I  think  it  is  important  for  a  Fed- 
eral judge  to  keep  in  mind  that  they  are  not  elected  legislators,  and 
it  is  the  role  of  a  Federal  judge  essentially  to  interpret  the  law  as 
it  has  been  enacted  by  the  legislature  and  not  to  reach  out  in  order 
to  address  questions  that  haven't  been  brought  before  the  court. 

QUESTIONING  BY  SENATOR  SPECTER 

Senator  Specter.  Under  what  circumstances,  Mr.  Kennelly, 
would  you  think  it  appropriate  to  declare  an  act  of  Congress  uncon- 
stitutional? 

Mr.  Kennelly.  Mr.  Chairman,  I  think  that  the  Supreme  Court 
has  told  us  that  statutes  are  to  be  presumed  to  be  constitutional, 
and  I  would  declare  a  statute  of  Congress  unconstitutional  only  if 
there  were  controlling  Supreme  Court  precedent,  controlling  prece- 
dent in  the  seventh  circuit  where  I  would  be  sitting,  or  in  other  cir- 
cuits that 

Senator  SPECTER.  Well,  what  if  it  is  a  matter  of  first  impression 
so  that  there  are  no  controlling  precedents? 

Mr.  Kennelly.  I  think  what  you  have  to  do  as  a  district  judge 
in  that  type  of  situation  is  rely  on  analogous  precedents  as  they 
have  been  set  forth  by  the  Supreme  Court  and  by  the  circuit  courts, 
keeping  in  mind  that  the  statute  is  presumed  to  be  constitutional. 

Senator  Specter.  Judge  Munley,  you  have  had  a  very  distin- 
guished career  on  the  Court  of  Common  Pleas,  Lackawanna  Coun- 
ty. Why  do  you  prefer  to  be  a  Federal  judge? 

TESTIMONY  OF  JAMES  M.  MUNLEY,  OF  PENNSYLVANIA,  TO  BE 
U.S.  DISTRICT  JUDGE  FOR  THE  MIDDLE  DISTRICT  OF  PENN- 
SYLVANIA 

Judge  Munley.  Well,  Mr.  Chairman,  I  want  to  make  a  contribu- 
tion and,  you  know,  that  has  been  my  life.  I  come  from  a  family 
that  served  in  the  Pennsylvania  Legislature  for  50  years,  and  that 
is  the  reason  I — and  the  heritage  I  have  is  the  concept  of  public 
service,  and  I  took  that  on  early  in  my  life.  I  remember  I  delayed 
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going  to  law  school  for  3  years  because  I  joined  the  Army  and  I  felt 
an  obligation  to  serve  there  and  make  a  contribution. 

I  became  a  lawyer  because  I  felt  I  could  make  a  contribution  in 
regard  to  that  kind  of  service,  and  the  same  was  true  when  I  was 
doing  very  well  practicing  law,  when  I  assumed  the  bench  back  in 
1978.  I  think  that  I  have  had  unique  experiences,  more  than  the 
average  person,  and  I  would  like  to  be  able  to  put  them  all  together 
and  make  a  significant  contribution  in  the  Federal  court  system. 

Senator  Specter.  Judge  Munley,  have  you  ever  declared  an  act 
of  the  Pennsylvania  Legislature  unconstitutional? 

Judge  Munley.  I  have  not,  and  I  have  been  entreated  on  numer- 
ous occasions.  You  can  just  imagine,  Mr.  Chairman,  how  many 
times  I  have  been  asked  to  render  an  act  unconstitutional,  and  I 
have  always  denied  to  do  so. 

Senator  Specter.  Judge  Munson,  how  would  you  articulate  the 
judge's  role  on  interpreting  contrasting  with  making  the  law? 

TESTIMONY  OF  ALEX  R.  MUNSON,  OF  THE  NORTHERN  MARI- 
ANA ISLANDS,  TO  BE  U.S.  DISTRICT  JUDGE  FOR  THE  DIS- 
TRICT COURT  FOR  THE  NORTHERN  MARIANA  ISLANDS 

Judge  Munson.  Well,  those  are  two  separate  functions.  The 
judge's  responsibility  is  just  to  interpret  the  law.  The  legislature's 
function  is  to  make  the  law,  and  when  one  branch  of  Government 
usurps  the  authority  of  the  other,  we  frustrate  the  whole  purpose 
of  our  democratic  framework.  I  just  think  that  we  have  our  sepa- 
rate responsibilities  and  if  we  encroach  on  the  other  branches'  pur- 
view, we  lose. 

Senator  Specter.  Judge  Munson,  could  you  cite  a  Supreme  Court 
decision  that  you  think  is  particularly  well-reasoned  involving  some 
complex  issue  where  you  thought  the  Court  did  a  better  than  usual 
job? 

I  am  going  to  ask  that  of  everybody  here.  I  will  give  you  a  mo- 
ment to  think.  Maybe  it  is  tough  for  you  being  number  on  it.  Judge 
Munson. 

Judge  Munson.  Well,  there  are  so  many.  Brown  v.  Board  of  Edu- 
cation immediately  comes  to  mind.  I  think  that  was  particularly 
well-reasoned,  given  the  time  and  the  circumstances  in  the  United 
States.  It  has  proven  to  be  a  well-reasoned  case. 

Senator  Specter.  I  think  in  this  day  and  age,  no  one  disagrees 
with  Brown  v.  Board  of  Education,  but  how  do  you  square  the  in- 
tent of  the  Framers  with  Brown  v.  Board  when  at  the  time  the 
13th  and  14th  amendments  were  adopted  the  visitors  section  at  the 
U.S.  Senate  chambers  was  segregated? 

Judge  Munson.  I  am  sorry.  I  don't  understand  the 

Senator  Specter.  Well,  when  we  look  for  the  intent  of  the  Fram- 
ers and  you  take  a  look  at  the  13th  and  14th  amendments,  the 
Equal  Protection  Clause  of  the  14th  amendment  and  the  Due  Proc- 
ess Clause  of  the  14th  amendment — and  there  is  no  doubt  that 
Brown  was  correctly  decided — how  do  you  square  that  with  the  pro- 
vision, with  the  general  principle  that  you  look  to  the  intent  of  the 
Framers  to  decide  what  the  interpretation  should  be? 

Judge  Munson.  If  your  question  is  before  the  13th  and  14th 
amendment  came  into  existence,  there  would  be  no  way  to  square 
that.  There  would  have  been  no  intent,  and  quite  frankly  I  think 
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that  looking  at  the  intent  of  legislation  is  a  little  risky  because  you 
are  looking  at  one  recorder's  idea  of  what  rhe  intent  of  the  entire 
legislature  was.  So  I  think  you  have  to  look  at  the  intent  with  a 
very  careful  view. 

Senator  Specter.  Judge  Kibbler,  what  case  would  you  cite  in  the 
Supreme  Court  that  you  think  is  especially  well-reasoned? 

Judge  Kibbler.  Well,  Mr.  Chairman,  let  me  say  I  really — as  I 
look  at  Supreme  Court  cases,  I  am  looking  at  what  the  Court  has 
decided  and  I  really  don't  judge  them,  but  I  know  that  there  was 
a  case,  the  Batson  case,  which  was  a  case,  I  think,  that  decided  an 
issue  that  presented  a  unique  problem,  especially  within  the  selec- 
tion of  juries  within  criminal  cases.  And  it  gave  us  insight  and 
guidance  as  to  how  to  deal  with  that  issue  and  I  believe  that  that 
is  a  very  important  case  in  terms  of  the  everyday  practice  within 
the  criminal  law. 

Senator  Specter.  Secretary  Kane. 

Ms.  Kane.  I  would  cite  New  York  Times  v.  Sullivan.  It  is  a  fun- 
damental case  that  bears  on  all  of  the  privileges  and  opportunities 
that  we  have  as  Americans. 

Senator  BiDEN.  I  can't  vote  for  her  now,  Mr.  Chairman. 

That  was  a  joke,  that  was  a  joke,  that  was  a  joke.  [Laughter.] 

That  was  a  case  that  was  rightly  decided,  and  I  am  sorry  I  am 
public  official  because  they  decided  it.  I  just  want  you  to  know  I — 
sorry,  Mr.  Chairman. 

Senator  Specter.  Do  you  think  in  Sullivan  that  it  is  sufficient 
to  show  reckless  disregard  or  do  you  have  to  show  actual  malice? 

Ms.  Kane.  I  think  it  is  sufficient  to  show  reckless  disregard. 

Senator  Specter.  Mr.  Kennelly,  what  case  would  you  cite? 

Mr.  Kennelly.  Mr.  Chairman,  as  a  practitioner,  which  has  been 
my  background,  and  a  trial  lawyer,  I  tend  to  focus  on  the  decisions 
that  provide  guidance  to  lawyers  and  judges  in  their  everyday  prac- 
tice. And  so  a  recent  decision  I  think  is  an  important  one  is  the 
Dobbard  case,  which  essentially  deals  with  the  function  of  a  trial 
judge  in  deciding  what  type  of  expert  testimony  is  proper  and  im- 
proper. 

Senator  Specter.  Judge  Munley. 

Judge  Munley.  Two  cases  come  to  mind.  Baker  v.  Carr  changed 
the  power  base  in  America,  and,  of  course,  Brown  v.  Board  of  Edu- 
cation, and  I  have  a  personal  relationship  to  that  case.  I  am  from 
a  small  town  in  northeast  Pennsylvania,  Archbald,  PA,  and  I  was 
on  my  high  school  trip  to  Washington,  DC,  on  May  17,  1954,  and 
I  was  in  the  Supreme  Court  chambers  when  the  Chief  Justice  read 
his  opinion  that  morning. 

Senator  Specter.  A  historical  case. 

Judge  Munley.  Certainly,  a  significant,  significant  opinion  in 
American  history. 

Senator  Specter.  Before  3delding  to  my  colleagues,  I  would  note 
that  Senator  Sarbanes  has  arrived. 

Senator,  would  you  come  forward  and  make  the  introduction  so 
that  you  can  attend,  I  know,  other  pressing  business?  Let  me  re- 
peat what  I  said  earlier.  I  had  been  asked  to  preside  especially 
today  because  there  are  two  Pennsylvanians,  and  before  the  list 
was  completed,  suddenly  nine  others  were  added.  And  I  am 
chairing  a  conference  later  this  morning  and  we  are  going  to  try 
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to  conclude  by  10  o'clock.  So  to  the  extent  brevity  can  be  achieved, 
please  do  so. 

STATEMENT  OF  HON.  PAUL  S.  SARBANES,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  MARYLAND 

Senator  Sarbanes.  Well,  Mr.  Chairman,  I  appreciate  the  time 
pressures  you  are  under  and  I  will  be  very  brief.  I  must  say  I  was 
enjo5dng — I  haven't  enjoyed  a  session  like  this  since  law  school.  I 
was  sitting  there  enjoying  this  exchange  that  you  had  with  these 
distinguished  nominees  to  the  district  court. 

Senator  Specter.  Wait  until  Senator  Biden  gets  the  floor. 

Senator  BiDEN.  I  am  just  here  for  Archbald,  PA.  [Laughter.] 

Senator  Sarbanes.  I  hope  Senator  Durbin  and  Senator  Biden 
will  excuse  me  if  I  depart  after  I  make  my  brief  statement  here. 

Senator  BiDEN.  I  will  send  you  the  record. 

Senator  SARBANES.  I  am  here  this  morning  to  say  a  few  words 
on  behalf  of  Larry  Baskir,  who  has  been  nominated  to  serve  on  the 
U.S.  Court  of  Federal  Claims. 

He  brings  a  very  distinguished  record  to  this  committee.  He  is 
a  Princeton  honors  graduate,  a  Harvard  Law  School  graduate,  2ind 
then  he  came  to  work  on  the  staff  of  this  committee,  of  the  Senate 
Judiciary  Committee,  from  the  mid-1960's  until  the  mid-1970's.  He 
spent  about  a  decade  on  the  staff  of  the  committee  working  both 
for  the  Separation  of  Powers  Subcommittee  and  then  the  Constitu- 
tional Rights  Subcommittee  when  Senator  Ervin  was  chairman. 

Since  then,  he  has  been  a  Deputy  Assistant  Secretary  in  the  De- 
partment of  the  Treasury  for  Legislation,  and  a  legislative  director 
for  our  former  colleague,  Senator  Bradley.  He  was  in  the  private 
practice  of  law  from  1981  to  1994,  during  which  he  was  the  editor- 
in-chief  of  the  Military  Law  Reporter,  which  is  an  important  publi- 
cation in  the  military  law  field.  Since  1994,  he  has  been  the  Prin- 
cipal Deputy  General  Counsel  to  the  Department  of  the  Army. 

I  think  this  very  quick  summary  of  his  experience  indicates  that 
he  is,  I  think,  highly  qualified  to  go  on  the  Court  of  Federal  Claims. 
I  have  known  him.  He  has  been  a  very  committed  member  of  our 
community  in  Maryland,  active  in  community  affairs,  and  I  highly 
commend  him  to  the  committee.  I  think  he  will  be  an  excellent  ad- 
dition to  the  U.S.  Court  of  Federal  Claims. 

Senator  Specter.  Thank  you  very  much.  Senator  Sarbanes. 

At  this  point,  we  will  introduce  into  the  record,  without  objection, 
a  letter  from  Stephan  Minikes  in  support  of  this  nominee. 

[The  letter  referred  to  follows:] 

Reid  &  Priest  LLP, 
Washington,  DC,  August  11,  1997. 
Hon.  Arlen  Specter, 
U.S.  Senate,  Washington,  DC. 

Dear  Arlen:  A  long-standing  and  dear  friend  of  mine,  Larry  M.  Baskir,  is  a 
nominee  to  be  an  associate  judge  of  the  U.S.  Court  of  Federal  Claims.  Larry  was 
nominated  by  the  President  back  in  March  of  1996  and  renominated  this  past  Janu- 
ary. He  has  not  yet  had  a  hearing  before  the  Judiciary  Committee. 

I  first  got  to  know  Larry  back  in  1979  when  he  was  Senator  Bradley's  Legislative 
Director  and  a  tremendous  advocate  in  our  fight  to  get  the  SLEP  program  into  the 
Philadelphia  Naval  Shipyard.  Since  then,  we  have  stayed  in  close  personal  contact 
throughout  his  subsequent  jobs,  including  his  present  position  as  Principal  Deputy 
General  Counsel  of  the  U.S.  Army,  the  Army's  number  two  legal  job,  where  he 
serves  as  the  deputy  to  WiUiam  T.  Coleman,  III,  BUI  Coleman's  son. 
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Larry  has  had  a  rich  and  varied  legal  career.  He  is  a  graduate  of  the  Woodrow 
Wilson  School  at  Princeton  and  of  Harvard  Law  School.  He  served  as  Senator  Sam 
Ervin's  Chief  Counsel  on  two  Judiciary  Subcommittees,  Constitutional  Rights  and 
Separation  of  Powers.  He  has  served  as  general  counsel  of  President  Ford's  Vietnjun 
Clemency  Board.  He  has  taught  constitutional  law  and  written  on  military  matters. 
In  every  respect — knowledge,  experience,  temperament,  judicial  demeanor — he  is 
superby  qualified  for  this  position. 

From  what  Larry  has  told  me,  his  is  a  non-controversial  nomination  which  is  ac- 
ceptable across  the  spectrum  of  the  Committee.  That,  in  fact,  may  be  his  problem. 
Because  of  the  non-controversial  nature  of  the  Court  and  the  fact  that  no  Senator 
is  advancing  his  candidacy,  his  nomination  has  been  languishing.  As  an  Article  I 
judicial  nominee,  Larry  does  not  have  the  benefit  of  Senatorial  courtesy  that  Article 
III  judicial  nominees  have. 

If  you  could  move  Larry's  candidacy  along  so  that  he  would  be  one  of  those  chosen 
for  the  monthly  Committee  roster,  it  would  be  very  much  appreciated.  My  beUef  is 
that  your  personal  endorsement  will  be  instrumental  in  moving  his  nomination  off 
dead-center  and  that  he  would  then  sail  through  the  confirmation  process. 

I  am  enclosing  a  copy  of  Larry's  resvmie  and  would  be  happy  to  talk  to  you  or 
your  Committee  staff  person  in  more  detail. 

Thank  you  for  your  attention  to  this  matter. 
Sincerely, 

Stephan  M.  Minikes. 

LAWRENCE  M.  BASKIR 

Summary  Resume 

Home — 3715  Bradley  Lane,  Chevy  Chase,  Maryland. 

Office — Office  of  the  Army  General  Counsel,  104  Army  Pentagon,  Washington, 
DC. 

EDUCATION 

Harvard  Law  School,  LL.B.,  1962. 

Princeton  University,  A.B.,  1959  (magna  cum  laude). 

Woodrow  Wilson  School  of  Public  and  International  Affairs. 

EXPERIENCE 

1994  to  present 

Principal  Deputy  General  Counsel,  Department  of  the  Army. 

Deputy  chief  legal  advisor  to  Secretary  of  the  Army  and  other  senior  Army  offi- 
cials; acts  for  General  Counsel  to  determine,  coordinate,  and  oversee  Army  position 
in  litigation  and  poUcy  matters;  represents  Army  in  matters  involving  other  Federal 
entities. 

1981-1994 

Private  Practice  of  Law  (Trial  and  appellate  Litigation)  Editor  in  Chief,  Military 
Law  Reporter  (bi-monthly  reporter  of  federal  and  military  case  law). 

1979-1981 

Legislative  Director,  Senator  Bill  Bradley  (D-N.J.). 
1977-1979 

Deputy  Assistant  Secretary  (Legislation)  Office  of  the  Secretary,  Department  of 
the  iVeasury. 

1975-1977 

Director,  Vietnam  Offender  Study;  Faculty  Fellow  University  of  Notre  Dame  Law 
School. 

1974-1975 

Director,  Presidential  (Ford)  Clemency  Board,  White  House. 
1967-1974 

Chief  Counsel,  Subcommittees  on  Constitutional  Rights  and  Separation  of  Powers, 
Senate  Judiciary  Committee  Senator  Sam  J.  Ervin,  Chairman. 
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OTHER  PROFESSIONAL  ACTIVITY 

Author,  Chance  and  Circumstance:  The  Draft,  the  War  and  the  Vietnam  Genera- 
tion, other  books  and  articles;  Consultant  to  Information  and  Intelligence  Commit- 
tees, U.S.  Congress;  Adjunct  Professor  and  Lectvirer  Georgetown,  Notre  Dame, 
Catholic  Law  Schools,  and  American  University. 

PERSONAL 

Married:  Mama  Tucker,  attorney;  Two  children. 

Senator  Specter.  I  will  turn  to  my  distinguished  colleague,  Sen- 
ator Durbin. 

QUESTIONING  BY  SENATOR  DURBIN 

Senator  Durbin.  Thank  you  very  much.  I  was  intrigued  by  your 
questions  as  well.  I  am  also  impressed,  as  usual,  by  the  quality  of 
the  candidates  we  have  before  us  today,  particularly  their  academic 
and  professional  achievements.  I  am  reminded  as  I  read  these  very 
impressive  resumes  of  the  comment  of  a  close  friend  of  my  mine 
in  Springfield,  IL  named  Gene  Callahan,  who  once  said  that  he 
only  missed  Phi  Beta  Kappa  by  two  grades,  A  and  B.  [Laughter.] 

Clearly,  this  panel  has  not  missed  by  A  and  B  by  a  long  shot. 

Let  me  ask  a  couple  of  questions  that  go,  instead  of  being  di- 
rected toward  substance,  really  toward  an  element  that  I  can  recall 
as  a  practicing  attorney  of  great  concern  to  me.  Several  members 
of  this  panel  are  currently  judges.  If  you  are  successful,  and  I  hope 
that  you  all  are,  in  this  confirmation  process,  you  will  be  appointed 
for  life  and  there  is  an  abiding  fear  by  attorneys  practicing  before 
you  that  you  will  take  that  to  heart  and  decide  that  you  have  come 
into  some  new  status  in  life  that  allows  you  a  different  disposition 
toward  practicing  attorneys. 

I  really  would  like  to  address  the  question  of  temperament  of 
judges,  which  I  think  is  critically  important  not  only  for  attorneys, 
but  clients  and  witnesses  as  well,  and  ask  each  of  you  what  you 
consider  to  be  the  hallmark  of  a  good  judge  in  temperament,  and 
I  will  start  perhaps  with  Judge  Hibbler. 

Judge  Hibbler.  Thank  you,  Senator.  Let  me  say  I  think  it  is 
very  important  that  all  of  us  understand  that  as  we  sit  here  today, 
we  are  not  here  just  because  we  are  appointed  or  anointed  individ- 
uals. There  are  so  many  persons  who  are  responsible  for  our  suc- 
cesses that  we  have  attained  thus  far  and  we  should  always  re- 
member that  the  opportunity  to  serve  is  a  wonderful  opportunity, 
and  we  should  never  forget  that. 

I  believe  it  is  critical  for  any  judge  to  understand  that  the  liti- 
gants who  come  before  him  or  her  are  entitled  to  a  certain  level 
of  respect.  They  are  entitled  to  have  a  full  hearing  to  fully  litigate 
their  matters.  They  should  be  treated  in  a  manner  which  we  would 
like  to  be  treated  ourselves.  If  we  keep  those  factors  in  mind,  I 
don't  think  that  we  could  ever  become  so  egotistical  that  our  court- 
rooms would  not  be  a  place  where  people  would  feel  that  they  could 
have  an  absolutely  fair  and  impartial  hearing. 

Senator  DURBIN.  Secretary  Kane. 

Ms.  Kane.  I  agree  with  you  that  that  is  a  very  important  con- 
cept. I  have  also  spent  my  years  on  the  other  side  of  the  bar,  so 
I  agree.  I  think  that  what  we  bring  to  the  other  pursuits  that  we 
have  enjoyed  in  our  professional  careers  is  not  going  to  be  very  dif- 
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ferent  from  what  you  will  see  on  the  bench.  And  I  have  been  very 
fortunate  to  have  a  lot  of  opportunities  to  serve  in  the  public  as  a 
prosecutor,  as  a  deputy  attorney  general,  and  finally  as  Secretary 
of  the  Commonwealth,  and  I  have  never  abused  my  authority.  I 
have  always  treated  everybody  with  dignity  and  respect,  and  I  am 
sure  that  I  will  continue  to  do  that  on  the  court. 

Senator  DuRBlN.  Mr.  Kennelly. 

Mr.  Kennelly.  Senator  Durbin,  as  a  trial  lawyer  I  have  always 
observed  and  believed  that  the  best  judges  are  the  judges  that  real- 
ize that  they  are  there  for  your  benefit  as  the  litigants  and  as  the 
public,  and  not  vice  versa.  In  other  words,  the  litigants  are  not 
there  to  benefit  the  judge.  And  I  have  always  tried  in  my  practice 
to  treat  people  with  respect  and  courtesy,  and  I  have  always  found 
that  when  you  do  that,  you  get  it  back.  And  that  will  be  the  prin- 
ciple that  I  use  to  govern  my  courtroom. 

Senator  Durbin.  Thank  you. 

Judge  Munley. 

Judge  Munley.  Senator  Durbin,  I  think  that  judicial  tempera- 
ment is  the  key  ingredient  of  being  a  judge,  and  included  in  that 
definition  is  integrity,  strength,  compassion,  understanding,  com- 
mitment to  one's  work,  and  sensitivity  to  those  people  who  appear 
before  you.  It  is  the  quality  that  ensures  that  the  search  for  the 
truth  will  continue  and  that  the  proceeding  will  be  fair  and  or- 
dered, and  extremely  important. 

Senator  DURBIN.  Thank  you. 

Judge  Munson. 

Judge  Munson.  Mr.  Durbin,  I  agree  with  what  everyone  has  said 
before  me.  I  think  that  it  is  necessary  for  a  judge  to  take  firm  con- 
trol over  the  trial,  to  be  fair  to  everybody,  to  be  polite  with  every- 
body. And  as  other  members  have  said,  that  is  returned.  I  think 
it  is  also  very  important  that  judges  are  extremely  courteous  in  the 
courtroom  to  everybody  because  it  affects  the  lawyers.  We  have  a 
lot  of  lawyers  that  bicker  and  if  the  judge  sets  the  standard,  a  lot 
of  that  bickering  and  sniping  goes  away. 

Senator  DURBIN.  Thank  you. 

In  the  interest  of  time.  Senator  Specter,  I  want  to  thank  you  for 
this  hearing,  to  say  on  behalf  of  myself  and  Senator  Carol  Moseley- 
Braun  that  Mr.  Kennelly  and  Judge  Hibbler  come  here  after  a  com- 
mission process  which  involved  a  great  deal  of  investigation  and 
questioning.  And  we  have  gone  through  that  at  great  length  and 
I  have  reviewed  the  biographies  of  the  other  members  of  the  panel. 

I  am  particularly  encouraged  by  the  fact  that  so  many  have  en- 
gaged in  pro  bono  work  and  volunteer  work.  I  think  that  really  is 
the  measure  of  a  person,  what  they  do  with  their  lives  when  they 
are  not  being  paid  or  not  being  well,  and  I  think  each  of  you  brings 
to  this  effort  an  extraordinary  background  in  that  regard. 

Thank  you.  Senator. 

Senator  Specter.  Thank  you  very  much.  Senator  Durbin. 

I  asked  Senator  Biden  if  he  is  appearing  here  today  as  a  former 
Judiciary  Committee  chairman,  as  a  member  of  the  committee,  or 
as  the  third  Senator  from  Pennsylvania,  and  his  reply  in  customary 
Biden  fashion  was  he  is  appearing  here  as  the  Senator  from  Scran- 
ton.  [Laughter.] 

Senator  Biden. 
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QUESTIONING  BY  SENATOR  BIDEN 

Senator  BiDEN.  I  came  primarily  to  compliment  both  of  you  on 
the  fine  choices  you  have  made.  It  has  been  a  tortuous  process  this 
last  1^2  years  to  get  judges  up  and  before  us  and  to  get  them  con- 
firmed. And  I  want  to  compliment,  in  his  absence,  the  chairman  of 
the  committee,  Senator  Hatch,  for,  in  the  waning  hours  of  this  ses- 
sion, making  sure  that  we  continue  the  process.  There  is  a  distinct 
shortage  of  judges  out  there,  a  number  of  vacancies,  and  I  think 
both  of  you  have  recommended  to  the  President  very  well. 

I  must,  in  full  disclosure,  indicate  I  am  here  because  I  am  Irish. 
That  is  a  joke,  in  a  sense,  because  Judge  Munley  indicated  he  is 
from  a  town  called  Archbald.  If  you  are  not  Irish  in  Archbald,  you 
don't  live  in  Archbald.  The  reason  why  Brown  was  so  important  to 
him  was  he  had  never  lived  in  a  community  where  there  was  any- 
body but  people  exactly  like  him.  He  was  up  in  Archbald. 

But  all  kidding  aside,  the  thing  that  I  would  like  to  ask  of  you 
all,  not  for  an  answer  but  for  your  serious  consideration,  is,  it  is 
getting  increasingly  difficult  for  average  citizens  to,  in  civil  mat- 
ters, be  able  to  get  into  Federal  court  and  have  their  day  in  court. 
The  cost  of  the  square  footage  rental  space  for  most  big  law  firms 
exceeds  what  a  client,  an  average  American,  could  pay  on  an  hour- 
ly basis  to  get  into  court. 

And  you  judges  have  an  exceptional  amount  of  power  if  you  could 
only  have  the  nerve  to  use  it.  One  of  you  said  it  is  important  for 
a  judge  to  take  control  of  his  courtroom,  or  her  courtroom,  and  few 
judges  take  control  of  their  courtroom  when  it  comes  to  civil  deposi- 
tions, when  it  comes  to  delays  in  trial.  I  shouldn't  say  "few";  that 
is  not  fair.  Not  enough  take  control. 

And  if  you  are  counsel  for  one  of  the  Fortune  10  or  Fortune  50 
or  Fortune  500  companies,  that  delay,  unless  you  are  being  sued 
by  or  are  suing  someone  of  equivalent  economic  power,  doesn't 
mean  much  to  you.  But  if  you  are  somebody  getting  into  Federal 
court  suing  a  major  player,  you  may  find  that  you  cannot  afford  to 
be  in  court;  you  literally  cannot  afford  to  be  in  court. 

I  spent  2  years  of  my  life  working  on  a  report  with  the  Brookings 
Institution  examining  the  cost  of  civil  litigation  in  American  courts. 
And  we  have  priced  average  Americans  out  of  courtrooms  by  and 
large,  and  there  are  ways  to  deal  with  that.  And  it  is  not  just  the 
lawyer's  fees;  it  has  to  do  with  whether  or  not  you  all  take  control 
of  your  courts  when  you  gain  the  position  of  district  court  judge, 
because  that  is  where  the  money  is  at  the  trial  court  level.  That 
is  where  the  depositions  are. 

None  of  you  will  be  surprised  to  know  that  you  could  have  depo- 
sitions that  would  exceed  the  cost  of  $100,000  without  a  problem; 
major  cases,  $300,000  and  $400,000.  And  a  lot  of  it  is  redundant. 
You  have  the  Federal  rules  that  give  you  the  ability  to  control  that. 
And  so  I  would  not  ask  you  to  respond,  but  just  hope  that,  not  in 
an  attempt  to  cut  off  access  to  information,  but  when  it  is  clear 
that  there  is  sufficient  discovery  that  has  taken  place  that  you,  in 
fact,  get  the  show  on  the  road  because  a  lot  of  middle-class  citizens 
don't  think  they  have  the  ability  to  have  their  voice  heard,  no  mat- 
ter how  just  and  fair  you  all  will  be  in  Federal  court.  It  is  an  ex- 
pensive proposition  in  civil  cases. 
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So  I  just  would  ask  you  to  consider  that,  along  with  the  comment 
by  my  colleague  from  Illinois.  Having  briefly  served  before  I  came 
to  the  Senate  in  the  capacity  as  a  trial  attorney,  the  temperament 
is  a  big  deal.  Judge  Munley,  you  know  it.  You  have  served  on  the 
bench.  Your  reputation  is  stellar  and  your  reputation  is  well-known 
for  the  courtesy  with  which  you  treat  people  who  come  before  the 
court.  And  I  don't  know  the  rest  of  you  personally.  I  do  know  Judge 
Munley  personally.  So  I  hope  that  you  will  consider  the  cost,  within 
your  power — and  the  Federal  rules  give  you  considerable  power — 
to  the  litigants  as  they  attempt  to  have  their  claim  adjudicated  be- 
fore you  in  Federal  court. 

I  have  a  number  of  questions.  I  will  refrain  from  them.  I  do  want 
to  say,  in  full  disclosure,  Mr.  Chairman,  I  am  a  friend  of  the 
Munley  family.  I  compliment  you  on,  as  a  Republican,  the  way  in 
which  you  have  moved  forward  trying  to  fill  the  vacancies  in  the 
State  of  Pennsylvania.  That  has  not  been  the  case  across  the  Na- 
tion. 

And  I  particularly  want  to  compliment  Judge  Munley  and  his 
family.  I  want  to  make  the  record  clear  as  well.  Judge.  I  had  noth- 
ing to  do  with  being  able  to  move  this  along.  It  was  Senator  Spec- 
ter who  pushed  to  move  it  along.  I  tried,  but  my  voice  wasn't  heard 
very  well.  It  was  Senator  Specter  who  did  that,  but  I  want  to  com- 
pliment you  on  what  I  hope  will  soon  be  your  new  seat  on  the  Fed- 
eral district  court  bench,  and  all  the  rest  of  you. 

I  had  another  concern  about  you,  soon  to  be  Judge  Kane.  How 
could  a  Louisiana-educated  woman  understand  our  judicial  system? 
I  am  not  certain  of  that.  All  kidding  aside,  I  notice  you  were  edu- 
cated in  Louisiana.  Are  you  from  Louisiana? 

Ms.  Kane.  Yes,  I  am  a  native  of  Louisiana,  and  my  family  is  here 
from  New  Orleans. 

Senator  Biden.  New  Orleans  is,  as  a  friend  of  mine  said,  the  only 
city  in  America  out  of  America.  It  is  my  favorite  city  in  America, 
but  we  do  have  a  different  form  of  law.  The  French  do  not  rule  here 
and  I  am  glad  you  know  that.  But  welcome  to  the  bench,  I  hope. 
I  compliment  you  all. 

Judge  Munley.  Thank  you. 

Mr.  Kennelly.  Thank  you. 

Senator  Specter.  Not  to  disagree  with  much  of  what  Senator 
Biden  said,  but  his  voice  is  always  heard.  You  ought  to  go  to  the 
Chamber  one  day  when  he  is  speaking;  you  can  hear  him  loudly 
and  clearly. 

I  want  to  pick  up  on  what  Senator  Durbin  has  said,  and  also 
Senator  Biden.  At  one  of  the  first  Judiciary  Committee  sessions  I 
attended.  Senator  Thurmond  presided  as  chairman  and  he  asked 
the  nominee,  "If  you  are  confirmed,  do  you  promise  to  be  cour- 
teous?" And  I  thought  to  myself,  that  is  a  pretty  obvious  question. 
Why  would  that  question  be  asked?  What  is  the  nominee  going  to 
say  but  "yes?"  And  the  nominee  said  yes,  and  then  Senator  Thur- 
mond said  the  more  power  a  person  has,  the  more  courteous  that 
person  should  be. 

I  have  been  here  a  while,  not  as  long  as  Senator  Biden,  but  I 
have  been  here  a  while  and  I  have  not  heard  a  more  profound 
statement  since  I  have  been  here,  that  the  more  power  a  person 
has,  the  more  courteous  the  person  should  be.  Were  Senator  Thur- 
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mond  here,  he  would  have  said  that  himself,  and  in  his  absence  I 
say  it.  And  I  have  had  quite  a  number  of  nominees  who  have  been 
through  the  process  and  have  heard  that  remarked  to  me  later  that 
that  was  helpful  because  there  are  a  lot  of  times  when  a  powerful 
judge  in  the  black  robe  is  out  of  sorts.  And  that  is  a  statement 
which  ought  to  be  kept  in  mind  at  all  times,  as  Senator  Durbin  has 
emphasized. 

Let  me  just  make  a  comment  or  two  about  our  Pennsylvanians 
here. 

Judge  Munley  comes  to  this  position  with  20  years  on  the  com- 
mon pleas  bench. 

I  did  not  introduce  Judge  Munley  or  Secretary  Kane,  so  just  a 
comment  or  two. 

He  has  a  very,  very  distinguished  record,  graduated  from  Temple 
Law  School  with  academic  distinction,  has  his  bachelor  of  science 
from  the  University  of  Scranton  and  was  a  clerk  to  an  outstanding 
chief  justice,  Michael  Egan,  before  whom  I  had  a  chance  to  practice 
when  I  was  chief  of  the  appeals  division  of  the  Philadelphia  district 
attorney's  office. 

Secretary  Kane  comes  to  her  position  magna  cum  laude  from 
Nichollas  State  University,  a  Tulane  law  degree,  assistant  district 
attorney  in  the  Colorado  attorney  general's  office,  a  deputy  district 
attorney  in  the  Denver  office,  and  assistant  attorney  general. 

Before  you  leave,  lady  and  gentlemen,  would  you  introduce  your 
family,  Judge  Munley?  I  know  they  are  present  here  today. 

Judge  Munley.  Well,  thank  you  very  much,  Mr.  Chairman.  If 
they  would  stand  up,  my  wife,  Kathleen,  and  my  daughter,  Gwen- 
dolyn, and  my  daughter,  Julia;  my  brother.  Bob,  with  whom  I  have 
practiced  all  my  life,  and  his  daughter,  Bemadine,  and  his  sons — 
they  are  all  lawyers — Daniel,  Christopher,  and  Bob  Munley.  And 
Tom  Munley  is  with  us,  another  attorney  from  Scranton. 

Senator  Specter.  What  is  the  name  of  the  firm,  Munley,  Munley, 
Munley,  Munley — [Laughter.] 

Judge  Munley.  I  would  just  like  to  mention  one  other  person 
who  is  not  here,  and  that  is  my  mother,  Marion  Munley,  who  was 
in  the  State  legislature  in  the  1940's,  the  1950's,  and  the  1960's. 
She  was  a  single  parent.  My  dad  died  young,  and  my  mother — ev- 
erything I  am  I  owe  to  my  mother  and  I  know  she  is  listening 
today. 

Thank  you. 

Senator  Specter.  Secretary  Kane,  I  know  you  have  family  here. 
Would  you  please  introduce  them? 

Ms.  Kane.  Yes,  I  do.  My  daughters,  Madeline  and  Kathleen;  my 
sister,  Kay  Russo;  my  sister,  Judy  Folse,  and  her  husband,  Jerry. 
And  I  have  a  friend  and  colleague,  a  Pittsburger,  John  McGinley, 
Jr.  Mr.  McGinley  is  chair  of  the  Regulatory  Review  Commission  in 
Pennsylvania,  where,  as  you  know,  I  was  chief  counsel. 

Thank  you. 

Senator  Specter.  Thank  you  very  much,  Secretary  Kane. 

Judge  Hibbler,  do  you  have  family  with  you  today? 

Judge  Hibbler.  Yes,  thank  you,  Mr.  Chairman.  I  would  like  to 
introduce  my  wife,  Regina,  who  is  present.  I  would  also  like  the  op- 
portunity to  mention  four  other  persons  who  could  not  be  here, 
based  upon  other  commitments  and  the  late  notice.  I  have  two  chil- 
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dren.  I  have  a  son,  William  II,  who  is  a  probation  officer  in  Cook 
County.  I  have  a  daughter,  Aviv,  who  is  a  student  at  the  University 
of  Illinois. 

And  perhaps  the  two  people  who  are  most  responsible  for  my 
being  here  today,  without  whose  love  and  support  and  guidance 
and  encouragement  I  would  not  have  achieved  the  successes  that 
I  have  had  thus  far.  They  are  my  mother,  Mamie  Foster,  and  my 
stepfather,  although  I  don't  call  him  stepfather  because  he  is  the 
only  father  I  have  ever  known  and  the  greatest  father  I  think  that 
one  could  have,  Arthur  Foster,  who  could  not  be  here  today. 

Thank  you. 

Senator  Specter.  Thank  you  very  much,  Judge  Hibbler. 

Mr.  Kennelly,  do  you  have  family  here? 

Mr.  Kennelly.  I  do.  Thank  you,  Mr.  Chairman.  My  wife,  Leigh, 
and  my  son,  Patrick,  and  daughter,  Theresa,  were  all  able  to  come 
today.  And  my  father,  Bob  Kennelly,  and  my  mother,  Bonnie,  were 
not  able  to  be  here  due  to  the  late  notice,  but  I  would  like  to  recog- 
nize them,  too. 

Senator  Specter.  Late  notice.  Better  than  no  notice.  [Laughter.] 

Mr.  Kennelly.  Better  than  no  notice.  That  is  absolutely  right. 

Senator  BiDEN.  And  it  was  almost  no  notice. 

Senator  Specter.  Judge  Munson. 

Judge  MuNSON.  Yes.  I  have  my  wife,  Kathleen,  here  today  for 
support. 

Senator  Specter.  Well,  we  have  a  judiciary  executive  committee 
meeting  tomorrow  where  we  hope  to  vote  you  all  out.  Your  records 
appear  to  be  very  strong.  And  then  we  hope  to  get  you  confirmed 
before  the  week  is  up.  Now,  I  am  not  sure  about  the  next  panel, 
whether  we  will  get  the  hearing  finished.  Just  kidding,  just  kid- 
ding. [Laughter.] 

Thank  you  all  very  much. 

Senator  Specter.  Will  the  following  people  step  forward:  Francis 
Allegra,  Lawrence  Baskir,  Lynn  Bush,  Edward  Damich,  Nancy 
Firestone,  and  Emily  Hewitt?  Would  you  all  raise  your  right 
hands? 

Do  you  solemnly  swear  that  the  testimony  you  will  give  in  this 
nomination  proceeding  before  the  U.S.  Senate  Committee  on  the 
Judiciary  will  be  the  truth,  the  whole  truth  and  nothing  but  the 
truth,  so  help  you  Gk)d? 

Mr.  Baskir.  I  do. 

Mr.  Allegra.  I  do. 

Judge  Bush.  I  do. 

Mr.  Damich.  I  do. 

Ms.  Firestone.  I  do. 

Ms.  Hewitt.  I  do. 

Senator  Specter.  Would  you  all  please  be  seated? 

I  do  not  address  any  of  you  as  judges,  and  sometimes  you  are 
judges  in  other  jurisdictions.  Is  anyone  here  a  judge? 

Judge  Bush.  Yes,  administrative  judge. 

Senator  Specter.  Judge  Bush,  we  will  acknowledge  you  appro- 
priately in  that  event. 

Starting  with  you,  Mr.  Baskir,  you  all  are  nominated  for  the  U.S. 
Court  of  Federal  Claims.  Is  that  the  same  as  the  Federal  circuit? 
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TESTIMONY  OF  LAWRENCE  BASKIR,  OF  MARYLAND,  TO  BE 
JUDGE  OF  THE  U.S.  COURT  OF  FEDERAL  CLAIMS 

Mr.  Baskir.  It  is  the  trial  court,  Senator. 

QUESTIONING  BY  SENATOR  SPECTER 

Senator  Specter.  The  trial  court. 

Mr.  Baskir,  how  would  you  articulate  a  judge's  responsibility  to 
interpret  rather  than  to  make  law? 

Mr.  Baskir.  Senator,  let  me  start  by  saying  that  Members  of 
Congress  take  the  same  oath  to  support  and  defend  the  Constitu- 
tion as  members  of  the  judiciary  branch,  and  indeed  the  executive 
branch.  And  it  would  be  highly  presumptuous  to  assume  that  Mem- 
bers of  Congress  would  enact  a  law  wluch  they  did  not  believe  was 
constitutional,  and  I  think,  at  bottom,  that  is  the  basis  for  the  pre- 
sumption of  constitutionality  that  members  of  the  judiciary 
give 

Senator  Specter.  I  am  asking  you  a  different  question,  Mr. 
Baskir.  I  am  asking  you  the  question  as  to  how  do  you  interpret 
a  judge's  role  on  interpreting  rather  than  making  law.  You  are  on 
a  question  from  the  last  panel  on  why  would  you  declare  an  act  un- 
constitutional. 

Mr.  Baskir.  Well,  I  think  it  is  incumbent  especially  for  judges  of 
this  court  to  interpret  the  statute  the  way  it  is  written.  This  is  a 
court  which  is  peculiarly  a  child  of  Congress  and  peculiarly  a  court 
which  applies  statutory  direction,  and  it  is  the  obligation  of  a  judge 
on  this  court,  indeed  on  any  court,  to  apply  the  words  of  the  statute 
as  they  are  written  rather  than  to  attempt  to  make  policy,  which, 
of  course,  is  the  legislative  branch's  prerogative. 

Senator  Specter.  Let  me  turn  to  a  question  about  jurisdiction  of 
the  Court  of  Federal  Claims.  Now,  the  Tucker  Act  gives  the  court 
jurisdiction  over  fifth  amendment  taking  claims,  but  only  to  the  ex- 
tent of  providing  compensatory  relief,  which  means  that  if  a  liti- 
gant wants  complete  relief,  equitable  as  well  as  monetary,  the  liti- 
gant must  file  in  different  courts,  in  the  district  for  equitable  or  in- 
junctive relief,  and  in  the  Court  of  Federal  Claims  for  monetary  re- 
lief. Now,  that  means  that  an  aggrieved  party  cannot  seek  complete 
relief  in  one  court,  similar  to  the  old  division  into  law  and  equity 
courts. 

What  is  your  view  of  this  problem,  Mr.  Baskir,  the  so-called 
Tucker  Act  shuffle  problem? 

Mr.  Baskir.  It  is  a  very  difficult  problem  because  it  compels  a 
plaintiff  and  his  lawyers  to  make  very,  very  difficult  choices  and 
they  can  be  very  time-consuming.  And,  ultimately,  if  the  choice  is 
the  wrong  choice — and  even  the  best  lawyer  may  not  be  able  to 
know  in  advance  that  it  becomes  the  wrong  choice — the  party  may 
lose  the  rights  to  recover  in  the  Court  of  Federal  Claims  because 
of  the  expiration  of  statute  of  limitations. 

It  is  a  very  difficult  problem.  It  has  existed,  I  suspect,  since 
the 

Senator  Specter.  What  is  the  answer? 

Mr.  Baskir.  I  do  not  have  an  answer.  Senator.  I  know  this  com- 
mittee has  been  considering  legislation  that  would  address  that 
problem,  but  I  haven't  had  the  benefit  of  the  hearings  and  the 
studies,  and  so  I  am  really  at  a  loss  to  suggest  a  remedy  for  this. 
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Senator  Specter.  Mr.  Allegra,  do  you  have  a  proposed  solution 
to  that  issue? 

TESTIMONY  OF  FRANCIS  M.  ALLEGRA,  OF  VIRGINIA,  TO  BE 
JUDGE  OF  THE  U.S.  COURT  OF  FEDERAL  CLAIMS 

Mr.  Allegra.  Senator,  Mr.  Chairman,  I  clerked  on  the  Court  of 
Federal — what  was  then  the  Court  of  Claims  many  years  ago  and 
this  is  a  problem  that  existed  way  back  when.  I  have  to  say  that 
in  many  ways  what  you  have  to  do  is  to  try  to  look  at  the  relief 
question  and  balance  it  against  the  possibility  that  the  Court  of 
Federal  Claims  provides  expertise  in  the  areas  of  takings  that 
could  be  beneficial  to  litigants.  It  is  a  policy  question  that  I  have 
not  really  studied  and  so  I  am  sort  of  similarly  in  the  position  of 
my  colleague  of  not  really  being  able  to  express  a  particular  resolu- 
tion of  that  issue. 

Senator  Specter.  Well,  you  don't  have  to  be  a  Member  of  Con- 
gress to  have  an  idea  as  to  how  you  solve  the  problem.  How  about 
conferring  on  the  Court  of  Federal  Claims  the  power  to  grant  equi- 
table as  well  as  monetary  relief? 

Mr.  Allegra.  Well,  I  know  that  in  the  area  of  bid  disputes,  that 
has  been  something  that  the  Congress  has  deemed  appropriate 
and,  conceivably,  that  is  one  way  of  dealing  with  this.  Again, 
though,  I  think  we  are  dealing  with  a  situation  where,  on  the  one 
hand,  you  have  district  courts  that  by  virtue  of  their  article  III  sta- 
tus are  traditionally  the  courts  that  exercise  equitable-type  relief. 
And  on  the  other  hand,  you  have  a  statutory  court  that  really  de- 
rives its  jurisdiction  from  what  the  Congress  has  defined.  Aiid  I 
think  it  is  a  hard  question  to  talk  about  whether  or  not  you  are, 
in  an  area  where  equitable  relief  is  required,  going  to  be  putting 
somebody  in  a  situation  where  they  cannot  go  to  a  district  court. 

Senator  Specter.  Well,  are  you  saying  you  would  rather  be  a  dis- 
trict court  judge? 

Mr.  Allegra.  Absolutely  not.  What  I  am  saying — in  fact,  I  have 
a  lot  of  expertise  in  the  areas  that  the  Court  of  Federal  Claims  liti- 
gates in  and  find  them  very 

Senator  Specter.  You  are  turning  down  the  district  court? 

Mr.  Allegra.  I  am  turning  it  down,  I  guess,  for  this  moment, 
yes.  The 

Senator  Specter.  Thank  you  very  much,  Mr.  Allegra. 

Judge  Bush,  what  court  do  you  sit  on  at  the  present  time? 

TESTIMONY  OF  LYNN  JEANNE  BUSH,  OF  THE  DISTRICT  OF  CO- 
LUMBIA, TO  BE  JUDGE  OF  THE  U.S.  COURT  OF  FEDERAL 
CLAIMS 

Judge  Bush.  Currently,  Mr.  Chairman,  I  am  an  administrative 
judge  with  the  HUD  Board  of  Contract  Appeals. 

QUESTIONING  BY  SENATOR  SPECTER 

Senator  Specter.  Why  do  you  want  to  give  up  that  kind  of  a 
lofty  position  to  be  a  judge  on  the  Federal  Claims  Court? 

Judge  Bush.  Actually,  I  began  my  legal  career  and  cut  my  legal 
baby  teeth  at  the  Court  of  Federal  Claims.  I  started  as  a  trial  at- 
torney with  the  Justice  Department  in  the  old  Court  of  Claims  sec- 
tion and  I  litigated  for  11  years  before  the  Court  of  Claims  and  the 
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Claims  Court  and  before  the  Court  of  Appeals  for  the  Federal  Cir- 
cuit. My  entire  legal  career  has  dealt  with  much  of  the  substantive 
law  that  is  under  the  jurisdiction  of  the  Court  of  Federal  Claims 
and  I  can  think  of  no  greater  honor  than 

Senator  Specter.  Judge  Bush,  do  you  think  that  there  are  times 
when  a  judge  must  be  somewhat  activist,  or  how  would  you  articu- 
late the  restraint  that  a  judge  has  to  exercise  to  avoid  becoming  a 
legislator? 

Judge  Bush.  Mr.  Chairman,  I  believe  that  one  of  the  qualities  of 
a  good  judge  is  a  judge  who  addresses  the  particular  issues  that 
is  before  that  judge  and  hands  down  the  decision  based  upon  prece- 
dent and  stare  decisis.  I  believe  that  it  would  not  be  appropriate 
to  issue  broad  policy  and  would  reserve  that  for  the  legislature. 

Senator  Specter.  Mr.  Damich,  do  you  see  any  problem  in  ex- 
panding the  jurisdiction  of  the  Federal  Claims  Court  to  grant  equi- 
table as  well  as  monetary  relief? 

TESTIMONY  OF  EDWARD  J.  DAMICH,  OF  VIRGINIA,  TO  BE 
JUDGE  OF  THE  U.S.  COURT  OF  FEDERAL  CLAIMS 

Mr.  Damich.  Mr.  Chairman,  I  think  that  that  ultimately  is  a  de- 
cision for  Congress.  It  is  a  policy  issue.  It  appears  on  its  face,  how- 
ever, that  it  would  be  more  convenient  for  the  litigants  involved 
and  for  the  parties  involved  if  that  were  the  case.  But  I  haven't 
studied 

QUESTIONING  BY  SENATOR  SPECTER 

Senator  SPECTER.  Do  you  promise  always  to  be  so  deferential  to 
the  Congress? 

Mr.  Damich.  I  certainly  do,  sir. 

Senator  Specter.  What  is  your  view  as  to  a  judge's  role,  Mr. 
Damich,  on  interpreting  rather  than  making  law? 

Mr.  Damich.  I  think  that  a  judge,  by  definition,  interprets  the 
law.  I  don't  think  that 

Senator  Specter.  By  definition,  some  judges  make  the  law,  too. 

Mr.  Damich.  Well,  they  use  the  definitions,  I  guess,  to  make  the 
law. 

Senator  Specter.  Didn't  the  court  make  law  in  Brown  v.  Board 
of  Education? 

Mr.  Damich.  Well,  I  think  that  you  could  argue  that  that  was  an 
interpretation  of  the  law  that  had  existed  already.  I  mean,  it  was 
a  departure  from  precedent,  but  it  wasn't  as  if 

Senator  Specter.  It  was  an  interpretation  of  the  law  which  had 
existed  before,  sort  of  like  natural  law,  it  is  all  present  in  the  air? 

Mr.  Damich.  No,  in  the  sense  that  the  legal  materials  existed  on 
which  that  case  was  based.  A  different  interpretation  had  prevailed 
for  many  years. 

Senator  Specter.  What  was  that? 

Mr.  Damich.  The  Constitution.  And  I  think  that  what  happens 
usually  in  interpretation,  or  in  most  instances,  a  judge  does  not 
make  a  decision  in  a  vacuum.  It  makes  a  decision  based  on  the 
legal  materials.  At  this  point,  after  200  years,  we  have  an  elaborate 
system.  We  have  many  precedents,  we  have  many  traditions,  we 
have  the  Constitution,  and  I  think  that  all  those  are  very  helpful 
in  interpretation.  Therefore,  it  is  very  rare  to  come  across 
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Senator  Specter.  Ms.  Firestone,  do  you  think  that  the  Supreme 
Court  should  have  greater  latitude  to  make  law  than  the  Federal 
Court  of  Claims? 

TESTIMONY  OF  NANCY  B.  FIRESTONE,  OF  VIRGINIA,  TO  BE 
JUDGE  OF  THE  U.S.  COURT  OF  FEDERAL  CLAIMS 

Ms.  Firestone.  I  think  that  as  a  judge  sitting  on- 


Senator  Specter.  You  are  not  up  for  the  Supreme  Court 
today 

Ms.  Firestone.  That  is  what  I  was  going  to  suggest.  I  was 

Senator  Specter.  We  just  want  to  get  you  warmed  up  for  that. 

Ms.  Firestone.  I  would  feel  bound  to  follow  the  rulings  of  the 
Supreme  Court  as  precedent  that  would 

Senator  Specter.  Well,  how  about  the  Supreme  Court  following 
rulings  of  the  Supreme  Court? 

Ms.  Firestone.  I  think  that  the  task  of  the  Supreme  Court  is  to 
interpret  the  Constitution  and  to  provide  the  law  for  the  rest  of  the 
judiciary  to  apply,  and  that  for  the  most  part  I 

Senator  Specter.  What  was  wrong  with  Plessy  v.  Ferguson? 

Ms.  Firestone.  Well,  I  think,  as  has  been  discussed,  that  the  Su- 
preme Court  was  faced  with  a  situation  of  construing  the  Constitu- 
tion in  light  of  times  and  circumstances  where,  in  Plessy  v.  Fer- 
guson, an  understanding  of  the  Constitution  was  such  that  "sepa- 
rate but  equal"  would  be  appropriate.  And  ultimately  that  had  to 
be  revisited  in  light  of  views  concerning  the  appropriateness  of  that 
interpretation  in  light  of  historic  events.  And  I  think  that  rarely  oc- 
curs, but  at  times  the  Court  is  called  upon  to  do  that  and  it  is  ap- 
propriate. That  is  a  circumstance  where  I  think  people  would  say 
it  was  an  appropriate  decision  to  have  made. 

Senator  SPECTER.  Is  it  OK  for  the  Supreme  Court  to  overrule  the 
Supreme  Court? 

Ms.  Firestone.  I  think  that  is  the  only  court  that  would  be  able 
to  overturn  the  decisions  of  the  Supreme  Court,  is  that  Court. 

Senator  Specter.  How  about  the  Congress? 

Ms.  Firestone.  I  think  the  Congress  can,  depending  upon  the 
nature  of  the  decision  that  has  been  made.  Ultimately,  the  decision 
as  to  what  the  Constitution  provides  is  left  to  the  Supreme  Court. 
Certainly,  the  Supreme  Court  has  had  decisions  involving  its  statu- 
tory constructions  overturned,  and  that  is  appropriate  ultimately, 
I  think,  where  the  Supreme  Court  has  departed  from  what  Con- 
gress had  intended,  that  the  Congress  can,  in  fact,  clarify  its  posi- 
tion. 

Senator  Specter.  Ms.  Hewitt,  do  you  think  that  the  Federal 
Court  of  Claims  ought  to  have  equitable  power  as  well  as  the  au- 
thority to  grant  monetary  damages? 

TESTIMONY  OF  EMILY  CLARK  HEWITT,  OF  MASSACHUSETTS, 
TO  BE  JUDGE  OF  THE  U.S.  COURT  OF  FEDERAL  CLAIMS 

Ms.  Hewitt.  I  don't  have  an  opinion  on  that.  I  have  read  a  cou- 
ple of  press  clips,  as  well  as  have  seen  in  several  of  the  cases  the 
burden  on  the  parties  of  having  what  is  sometimes  referred  to  as 
the  Tucker  Act  shuffle  and  proceedings  in  both  courts. 

My  colleagues  have  mentioned  the  expertise  of  the  Court  of 
Claims  in  dealing  with  money  damages,  which  is  the  thrust  of  the 
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Tucker  Act.  And  the  Congress,  I  am  sure,  is  going  to  be  gathering 
more  information.  I  guess  there  have  been  some  hearings  to  try  to 
learn  how  burdensome  it  really  is  to  litigants  and  whether  that  is 
a  problem  which  needs  to  be  solved.  I  don't  at  the  moment  know 
that  it  does. 

QUESTIONING  BY  SENATOR  SPECTER 

Senator  Specter.  How  would  you  articulate  the  role  of  the  judge 
on  interpreting  rather  than  making  law,  Ms.  Hewitt? 

Ms.  Hewitt.  The  judge  has  a  job,  which  is  to  decide  the  case  in 
controversy  that  is  before  the  judge.  And  in  the  particular  case  of 
the  Court  of  Federal  Claims,  there  is  the  text  of  either  the  Con- 
stitution or  a  statute  or  an  executive  regulation — this  is  the  main 
Tucker  Act  jurisdiction — or  the  text  of  a  contract  which  the  parties 
are  bringing  before  that  judge.  So  it  is  the  documents  that  the  par- 
ties are  relying  on,  and  the  interpretive  job  is  to  look  at  what  is 
there  and  try  to  figure  out,  in  the  light  of  applicable  precedent, 
what  it  says. 

Senator  Specter.  Well,  you  were  all  present  when  I  talked  about 
Senator  Thurmond  and  courtesy. 

Judge  Bush,  my  final  question  will  be  to  you.  Do  you  think  that 
Senator  Thurmond  was  right  about  that?  You  are  a  judge. 

Judge  Bush.  I  concur  wholeheartedly.  I  believe  that  one  of  the 
bulwarks  of  being  an  excellent  judge  is  to  have  courtesy,  no  matter 
what.  And  I  think  one  of  the  main  points  is  to  consistently  be  cour- 
teous. 

Senator  Specter.  You  must  be  courteous  to  be  an  excellent 
judge? 

Judge  Bush.  To  be  a  really  good  judge,  I  believe 

Senator  Specter.  You  would  have  to  be  courteous  to  be  an  even 
mediocre  judge,  wouldn't  you? 

Judge  Bush.  I  agree,  Mr.  Chairman. 

Senator  Specter.  Senator  Durbin. 

questioning  by  senator  durbin 

Senator  Durbin.  Thank  you  very  much.  I  appreciate  Senator 
Specter's  questions,  and  particularly  the  one  on  demeanor  and  tem- 
perament which  is  important  to  me,  and  I  want  to  agree  with  him 
that  Senator  Thurmond  has  shown  great  wisdom  in  asking  that 
question  of  virtually  every  nominee  before  this  panel. 

I  would  like  to  ask  if  any  of  you  have  experience  in  the  Court 
of  Claims,  have  been  there  or  have  practiced  before  it  or  have  any 
experience  you  could  point  to  before  we  consider  today  the  nomina- 
tion. Mr.  Baskir? 

Mr.  Baskir.  Senator,  I  have  not,  in  fact,  actually  practiced,  but 
as  an  editor  of  the  Military  Law  Reporter  my  function  was  to  ana- 
lyze cases  involving  military  law  and  the  Court  of  Federal  Claims 
does  have  a  jurisdiction  for  back  pay  for  wrongful  discharges  both 
of  civilian  and  military.  And  I  became  very  familiar  with  the  oper- 
ation of  the  courts  in  that  way. 

In  my  present  position,  many  things  that  occur  primarily  in  the 
area  of  acquisition  and  procurement  which  may  be  challenged  now 
are  challenged — for  a  long  time,  they  have  been  challenged  in  the 
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Court  of  Federal  Claims,  and  now  even  in  a  broader  sense.  So  I 
have  a  familiarity  with  the  court  at  least  in  those  two  respects. 

Senator  Durbin.  Mr.  Allegra?  I  might  note  that  just  a  few  days 
ago  Senator  Specter,  Mr.  Allegra  and  I  were  sitting  in  a  room  try- 
ing to  hammer  out  a  bankruptcy  bill  and  I  certainly  know  of  your 
background  and  experience  and  the  great  respect  people  have  for 
your  talent.  You  have  received  some  wonderful  letters  from  people 
in  my  home  State  of  Illinois  in  support  of  this  nomination. 

But  if  you  could  respond  to  the  question  perhaps  in  a  little  dif- 
ferent context,  whether  you  believe  that  there  is  something  unique 
or  different  about  this  Court  of  Claims,  if  you  have  not  practiced 
there,  that  requires  a  different  approach  than  might  be  the  case  in 
other  nominations? 

Mr.  Allegra.  Well,  I  can  tell  you  that  having  clerked  at  this 
court — and  I  had  the  honor  of  clerking  for  the  chief  trial  judge, 
Phillip  Miller,  at  this  court — ^that  one  thing  that  he  taught  me  is 
that  you  are  dealing  with  a  court  whose  jurisdiction  is  defined  by 
the  legislature.  And  there  are  some  unique  responsibilities — for  ex- 
ample, judicial  reference  cases — that  that  court  has  that  no  other 
court  has. 

Basically,  though,  I  think — and  particularly  now  when  the  rules 
of  procedure  of  that  court  are  pretty  much  the  same  as  the  district 
court — the  role  of  that  court  and  the  judges  of  that  court,  I  think, 
is  sort  of  essentially  that  of  a  district  court  in  the  sense  of  constru- 
ing statutes  in  accordance  with  the  intent  of  Congress  and  applying 
them  to  the  facts  of  cases  in  a  way  that  promotes  justice. 

Senator  Durbin.  Thank  you. 

Ms.  Bush. 

Judge  Bush.  Senator,  I  have  practiced  before  that  court.  I  prac- 
ticed for  11  years  both  before  the  trial  division  as  well  as  the  appel- 
late division. 

Senator  Durbin.  Mr.  Damich. 

Mr.  Damich.  Senator,  I  have  no  experience  before  the  Court  of 
Federal  Claims.  I  do  have  experience,  though,  on  the  Copyright 
Royalty  Tribunal  where  I  acted  similar  to  an  administrative  law 
judge,  and  the  primary  reason  for  the  existence  of  the  tribunal  was 
to  make  monetary  rewards  with  regard  to  compulsory  licenses  and 
copyright,  up  to  $300  million  in  the  case  of  cable  television.  So  I 
actually  had  some  experience  in  a  sort  of  specialized  legal  tribunal 
and  I  was  attracted  to  the  Court  of  Federal  Claims  because  of  a 
similar,  analogous  type  experience. 

Senator  Durbin.  Thank  you. 

Ms.  Firestone. 

Ms.  Firestone.  I  have  actually  had  no  direct  experience  with  the 
Court  of  Federal  Claims,  but  did  serve  as  an  administrative  judge 
at  EPA  and  I  have  some  sense  of  the  importance  of  a  fair  tribunal 
where  citizens  can  come  and  seek  redress  from  their  government, 
and  the  unique  responsibility  that  that  provides  and  the  interest 
that  I  have  in  ensuring  that  people  can  come,  have  a  fair  hearing, 
so  that  the  Grovemment  functions  smoothly  if  people  feel  they  need 
to  seek  redress. 

Senator  DURBIN.  Thank  you. 

Ms.  Hewitt. 
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Ms.  Hewitt.  Thank  you,  Senator  Durbin.  For  the  last  5-and- 
some  years  I  have  been  the  general  counsel  for  the  General  Serv- 
ices Administration.  And  when  we  are  in  trouble,  we  are  in  front 
of  the  Court  of  Federal  Claims,  so  I  have  supervised  that  part  of 
the  litigation.  And  for  the  prior  15  years,  I  was  a  lawyer  in  private 
practice  with  many  clients  in  the  development  area  who  have  inter- 
ests of  a  type  that  are  now  more  and  more  coming  before  the  Court 
of  Federal  Claims.  I  hope  I  have  experiences  that  are  relevant  to 
both  the  Government  side  and  the  plaintiffs  side. 

Senator  Durbin.  Thank  you.  I  noted  all  of  you  have  extraor- 
dinary backgrounds.  And  I  also  noted  that  Mr.  Justice  Specter  said 
that  this  court  would  rise  at  10  o'clock  and  I  don't  want  to  test  his 
temperament  and  I  will  at  this  [X)int  conclude  my  questions. 

Senator  Specter.  Thank  you  very  much.  Senator  Durbin. 

Thank  you,  ladies  and  gentlemen.  We  have  an  executive  commit- 
tee session  tomorrow  where  I  am  optimistic  that  you  will  all  be  re- 
ported out  favorably,  and  we  hope  to  have  you  confirmed  by  the 
Senate  before  the  week  is  up,  unless  something  extraordinary  hap- 
pens. We  wish  you  the  best  of  luck. 

Thank  you.  That  concludes  our  hearing. 

[Whereupon,  at  10:03  a.m.,  the  committee  was  adjourned.] 
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I'ull  name  (include  any  rormcr  names  used). 

William  James  tlibblcr 
Willie  James  Mihhirr 

Address:    List  current  place  or  residence  and  ofTice  address(cs). 

Place  of  residence:       Richlon  Park,  Iliinnis  60471 


OfTicc  address: 


1  KM)  So.  Hamilton  Avenue 
Chicago,  Illinois  60612 


Date  and  place  of  birth. 

August  7,  1946  in  Kennedy,  Alabama 

Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).  List  spouse's 
occupation,  employer's  name  and  business  addrcss(es). 

I  am  married  to  Rcgina  Marie  llibblcr  (Hrown)  Wc  were  married  on  Sqilcmbcr  7.  1969 
in  Cook  County,  Illinois.  My  wife  has  not  been  employed  outside  of  the  home  since 
1974. 

Education:    List  each  college  and  law  school  you  have  attended,  including  dates  of 
attendance,  degrees  received,  and  dates  degrees  were  granted 

College:  University  of  Illinois  at  Chicago 

1965  -  1969,     B  S  in  Business  Management  1969. 

Roosevelt  University 

Fall  1969  I  completed  courses  which  enabled  me  to  receive  a  teaching 
certificate  and  secure  employment  as  a  provisional  substitute  teacher  for 
the  Chicago  Board  of  Education. 

Law  School:     DePaul  I  Jnivcrsity  (Chicago) 
1970-  1973,    JD   1973. 

Chicago  /Kent  College  of  Law 

Summer  1972    I  took  one  course  to  ensure  that  I  would  complete  the 
requirements  for  my  J.I)  degree  in  June  of  1971.   Night  school  students  at 
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Employment  Record:    List  (by  year)  all  business  or  professional  corporations, 
companies,  firms,  or  other  enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were  connected  as  an  officer, 
director,  partner,  proprietor,  or  employee  since  graduation  from  college. 

1965  -  1975  United  Parcel  Service 

Chicago,  Illinois 

Position:    Supervising  Cashier 

1 969  -  1 97 1  Chicago  Board  of  Education 

Chicago,  Illinois 

Position:    Substitute  Teacher 

1973-1977  Cook  County  State's  Attorney  Office 

Chicago,  Illinois 

Position:    Assistant  State's  Attorney 

1977-1981  Belmonte,  Kagan,  Hibbler  &  DePalma 

Chicago,  Illinois 

Position:    Partner 

1 98 1  -  1 986  Cook  County  State's  Attorney  Office 

Chicago,  Illinois 
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1986 -Present  State  of  Illinois 

Cook  County  Circuit  Court 

Position:    Associate  Judge 

1 989  -  Present  Chicago/Kent  College  of  Law 

Chicago,  Illinois 

Position:    Adjunct  Professor 

1989  -  1995  Illinois  Judges  Association 

Chicago,  Illinois 

Position:    Member  of  the  Board  of  Directors 


1998 -Present  Chicago  Bar  Association 

Chicago,  Illinois 

Position:   Member  of  the  Board  of  Managers 
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Military  Service:    Have  you  had  any  military  service?  If  so,  give  particulars,  including 
the  dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  of  discharge  received. 

I  have  not  served  in  the  military. 

Honors  and  Awards:    List  any  scholarships,  fellowships,  honorary  degrees,  and  honorary 
society  memberships  that  you  believe  would  be  of  interest  to  the  Committee. 

1 998     Westside  Association  for  Community  Action  Award  for  Outstanding  Leadership 
and  Achievement. 

1998    Chicago  Police  Department  and  the  Illinois  Association  of  Chiefs  of  Police  Award 
for  Participation  in  the  Focus  on  Youth  Symposium. 

1 997    National  Council  on  Crime  and  Delinquency  Albert  Elias  Award  for  Leadership 
in  Advancing  the  Compassionate  Care  of  Troubled  Youngsters. 

1997     Habilitative  System,  Inc.  Youth  Enhancement  Services  Award  for  Outstanding 
Service  and  Dedication  to  Westside  Youth. 

1995     Nancy  B.  Jefferson  School  Award  for  Commitment  and  Dedication  on  Behalf  of 
the  Students. 

1991     National  Black  Prosecutors  Association  Distinguished  Service  Award  for  my 

daily  effort.';  in  dispensing  justice  and  my  dedication  and  commitment  to  ensuring 
equality  for  all  under  the  law. 

1987     Cook  County  Bar  Association  Judicial  Award  in  recognition  of  my  appointment 
as  an  associate  judge. 

1986    Cook  County  State's  Attorney's  Office  Award  in  recognition  of  my  outstanding 
service  to  ihe  People  of  the  State  of  Illinois. 

1986     Lamar  County  Training  School  Social  and  Welfare  Club  Award  for  Outstanding 
Achievement. 

DePaul  University  Law  School,  Dean's  List. 

University  of  Illinois,  Illinois  State  Scholarship  and  Dean's  List. 

Bar  Associations:    List  all  bar  associations,  legal  or  judicial-related  committees  or 
conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

Illinois  Judges  Association  1986  to  present 
2nd  Vice  President  1998 

Third  Vice  President  1997 

Treasurer  1996 

Secretary  1995 
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Board  of  Directors  1 989  -  1995 

Illinois  Judicial  Council  1987  to  present 

Illinois  State  Bar  Association  1987  to  present 

Chicago  Bar  Association  1973  to  present 

Board  of  Managers  1998 

Cook  County  Bar  Association  1 974  to  present 

Illinois  Supreme  Court  Committee  on  Criminal  Law  and  Probation 

1 994  to  present 
Juvenile  Justice  Refonn  Committee 

1995  -  1997 

Other  organizational  memberships: 

Lamar  County  Social  &  Welfare  Club  1 996  -  1 998 

10.  Other  Memberships:    List  all  organizations  to  which  you  belong  that  are  active  in 
lobbying  before  public  bodies.  Please  list  all  other  organizations  to  which  you  belong. 

Organizations  active  in  lobbying: 

None. 

1 1 .  Court  Admission:  List  all  courts  in  which  you  have  been  admitted  to  practice,  with  dates 
of  admission  and  lapses  if  any  such  memberships  lapsed.  Please  explain  the  reason  for 
any  lapse  of  membership.  Give  the  same  information  for  administrative  bodies  which 
require  special  admission  to  practice. 

Illinois.  October  31,  1973. 

United  States  District  Court  for  the  Northern  District  of  Illinois,  December  II,  1973. 

United  States  Supreme  Court,  June  14,  1982. 

12.  Published  Writings:    List  the  titles,  publishers,  and  dates  of  books,  articles,  reports,  or 
other  published  material  you  have  written  or  edited.  Please  supply  one  copy  of  all 
published  material  not  readily  available  to  the  committee.  Also,  please  supply  a  copy  of 
all  speeches  by  you  on  issues  involving  constitutional  law  or  legal  policy.    If  there  were 
press  reports  about  the  speech,  and  they  are  readily  available  to  you,  please  supply  them. 

(1)        Preliminary  Hearing  (1986). 

I  wrote  the  supplement  to  this  chapter  of  Prosecuting  a  Criminal  Case,  a  training 
manual  published  by  the  Institute  for  Continuing  Legal  Education  and  used  as  a 
reference  tool  by  prosecutors  in  Illinois. 
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(2)  The  Chicago  TraflRc  Court  -  Its  Procedurps  iinr4  Pfffif^^^  (^  *»«"} 

Co-auth(  rs:    Judge  Thomas  Fitegorald  and  Judge  Wayne  Andersen 

We  WTot  J  this  chapter  for  the  Institute  for  Continuing  Legal  Education  manual 
entitled  I  )efendinf:  PUT  and  TrafSc  Cases.     Each  of  us  contributed  equally  in  the 
writing  of  ^8  chapter.  This  manual  is  used  as  a  refegronce  tool  by  piactitionen  in 
Traffic  Court 

(3)  Problami  in  Dealing  with  Unfit  D^frnHanf  n  00^ 

Co-autbor:    Judge  Daniel  Locallo 

Judge  Locallo  and  I  wrote  this  pq>er  for  distribution  during  our  presentation  at  an 
Associate  Judges  Seminar  in  March  of  1991.  The  wotk  involved  in  producing 
this  paper  was  equally  divided  between  us. 

(4)  Annual  8  eport  of  the  Committee  on  Criminal  Law  and  Probation  Administration 
to  the  nil  xois  Judicial  Conference      (1 995) 

(5)  Annual  Report  of  the  Committee  on  Criminal  Law  and  Probation  Administration 
to  the  niijiois  Judicial  Conference      (1 996) 

(6)  Annual  R  sport  of  the  Committee  on  Criminal  Law  and  Probation  Administration 
to  tbe  mil  lois  Judicial  Conference      (1 997) 

(7)  Speech  fr  )m  Black  History  Celebration  in  Juvenile  Court,  February  20, 1998. 

(8)  Speech  to  Cook  County  Board  Law  Enforcement  and  Conection  Committee  early 
in  1998. 

(9)  Speech  to  Annie  £.  Casey  Juvenile  Detention  Alternatives  Initiative  Conferaoce 
in  Decern]  ler  of  1996. 

(10)  Notes  £roTi  Commencement  Speech  at  Spertus  College  in  May  of  1998. 

(11)  Notes  fror  i  speech  to  the  United  Parcel  Service  Board  of  Directors  in  May  of 
1997. 

13.  Health:    What  is  ;he  present  state  of  your  health?  List  the  date  of  your  last  physical 
examination. 

Good -July,  1998. 

14.  Judicial  OfBce:    State  (chronologically)  any  judicial  ofGccs  you  have  held,  whether  such 
position  was  elected  or  appointed,  and  a  description  of  the  jurisdiction  of  each  such  court 

T  was  appointed  an  Associate  Judge  of  the  Circuit  Court  in  Cook  County  Illinois  on 
October  26,  1986  uid  have  continually  held  that  position  since  that  date  having  been  re- 


670 


appointed  in  1987.  1991,  and  1995. 

From  October  1986  until  April  1987, 1  was  assigned  to  the  First  Municipal  District  and 
presided  in  the  various  Misdemeanor  and  Preliminary  Hearing  Courts  throughout  the  City 
of  Chicago.  The  average  number  of  cases  heard  each  day  was  about  fifty. 

On  April  I,  1987, 1  was  named  the  Assistant  Super^'ising  Judge  of  the  Chicago  Trafnc 
Court    LInder  the  direction  of  Judge  Fit7gerald,  I  was  responsible  for  the  assignment 
and  supervision  of  Judges  assigned  to  that  Court  and  I  personally  presided  in  the  jury 
courtroom  on  a  regular  basis    Between  April  1987  and  August  1988, 1  tried 
approximately  thirty-eight  jury  trials    It  was  not  unusual  to  hear  more  than  one 
hundred  traffic  cases  on  a  daily  basis 

In  September  of  1988, 1  was  assigned  to  the  Criminal  Division  as  a  Felony  Trial  Judge. 
My  duties  included  all  aspects  of  felony  prosecutions  from  arraignment  to  disposition. 
During  my  assignment  to  the  Criminal  Division,  1  disposed  of  more  than  five  thousand 
cases. 

In  February  of  1995, 1  was  appointed  Presiding  Judge  of  the  Juvenile  Justice  Division  of 
the  Circuit  Court  of  Cook  County    This  appointment  made  me  the  first  associate  judge 
ever  appointed  presiding  judge  in  the  Cook  County  Circuit  Court    I  am  responsible  for 
the  administration  of  this  Court  which  handles  all  delinquency  matters  in  Cook  County 
and  for  the  supervision  of  the  sixteen  judges  assigned  to  the  Division    Additionally,  I  sit 
and  hear  court  calls  on  a  regular  basis.   Approximately  seventeen  thousand  new  petitions 
alleging  criminal  violations  are  filed  in  the  Juvenile  Division  each  year 

15.        Citations:    If  you  are  or  have  been  a  judge,  provide:  (1)  citations  for  the  ten  most 
significant  opinions  you  have  written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or  where  your  judgement  was 
affirmed  with  significant  criticism  of  your  substantive  or  procetlural  rulings;  and  (^) 
citations  for  significant  opinions  on  federal  or  state  constitutional  issues,  together  with  the 
citation  to  appellate  court  rulings  on  such  opinions    If  any  of  the  opinions  listed  were  not 
officially  reported,  please  provide  copies  of  the  opinions 

(1 )  1  have  not  had  the  opportunity  to  author  any  written  opinions. 

(2)  Reversals: 

People  v.  Clemmons.  275  111  App  3d  1117,  657  N.E  2d  388,  212  III  Dec  408 
(1995) 

Defendant  was  convicted  of  simultaneously  possessing  two  controlled  substances 
and  was  given  concurrent  sentences  for  each.  Although  this  sentencing  procedure 
w  as  permissible  under  the  current  statute,  the  Appellate  Court  ruled  that  the 
current  law  was  not  to  be  applied  retroactively.    Therefore  the  Court  vacated  one 
of  the  convictions  and  remanded  the  case  for  resentencing. 
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People  Y.MuByn.  -'74  ill  App  1(1  715. 653  N.B.  2d  1371,  7lo  III  l)«-  «)()<» 
(lw^) 

Drrcnctiiiil  wan  cniivu  Ird  in  ii  |iiiy  (mil  <il  n  kuhR  rclnlrd  niiiiilrr     Dining,  llir  (mil 
llir  pioMrcillloil  rli<  ilril  MiltNliiiiliiii  rvidriu  r  ir^',iii(liiiy,  llir  riliiit  liiir  ol  ;iii(l 
(lrlrii(luiil'N  involvriiiriil  in  (lie  Mili|r(  I  Kiiiifr,     llir  Apprlliilr  (  'oiiil  iiiird  lliiil 
llilK  ll  of  llir  Clillfi,  rvKlriK  r  wiin  iiirirviiiil  and  pir|iidi(  lal      I  lirirluir  llir  (  uiiil 
irvciNC«l  llir  coiiVKiMin  and  iriiiandr<l  llir  i  anr  foi  a  iirw  liial 

People  v.Uarlow.  771  III  App    Ul '>4  <.  (iS4  N  I',  id  77*.  710  ill  Dec.  974 
(IWS) 

nrlrndaiil  was  roiivuird  <il  IiinI  Dr^r.irr  MiiKlri  allri  a  |Uiv  liial  ilir  rvidriicc 
at  llial  iii('l(i<lr<l  a  i onlrsNion  (/.ivrii  l>y  llir  drlrndaiil  allri  irinuiiiiii|;,  in  llir  poller 
Nialion  ovriniKliI  Alllioii)/,li  llir  tirlrndaiil  i  ainr  volnnlaiily  lo  llir  poli(  r  Nialion, 
llir  Apprlluir  ( 'oiiil  lulrd  llial  llir  drlriitlanl  wan  illrKally  aiirriird,  uiid  llic  ( 'oiiil 
rrinandrd  tlir  ciiNc  (or  u  hciiiiiig  iCKaidin^t,  llic  NiippiCNNioii  ol  <lrfoiidniirH 
coiilciiHion, 

People  V.  CflirizaliB.   740111   App    id  K'>I,(,0K  N  r    7d  »0.  IKOIII   Drt    '^KO 
(I'n7) 

DeremlanI  was  convicted  liy  a  piiy  of  I'irHt  Degree  Murder  on  a  Ihroiy  ol 
mcoiinlahilily.    Tlir  Appcllalr  ( 'oiiil  ovciiiiird  llir  juiy'it  riii<linx.  and  irvriNr<l  llir 
dcicndmirN  (onviclion 

People  llxiiuitk.  216  111   App    WI44(.,  M)t  N.li  2d.S«.  17/ III   Dr.    777  (IW7) 

Dcrendant  wiui  conviclrd  allri  a  piiy  linil  orBulicitutioii  lo  nitii<lri  her  luishHnd, 
DiiiniK  llir  liial,  llir  drlrndaiil  allrnipird  lo  IrNlily  lo  criluin  oiil  ol  coiiil 
KlatrinrnlN  iiiadr  liy  a  lliiid  paily  and  liranay  ohjn  Iioiin  wcir  NiiNlainrd     I  lir 
Apprjlalr  ( 'oiiit  iiiird  llial  lliri  rvidrncc  Rhoilld  have  been  allowrd  and  irvrisrd 
aiul  irinaiidrd  llii»  (  anr  loi  a  iirw  liiul. 

Wlirii  llic  niallrr  was  irliiriird  lo  my  < oiiil  on  irniand,  Ihc  dcleii<laiil  pirad  Ki'il'V 

People  Y.  Wllliclulb.  7  n  III   App   Id  S5K  601  N  I'.  7d  1276,  176  III   Dec.  57K 
(1W7) 

Dcfcndunt  whn  convicted  in  a  bench  trial  of  murder  and  scntcncc<l  to  28  years. 
I'rioi  to  trial,  tlir  drlcndant'N  attorney  Hdvinrd  Ihc  Court  ol  diniciillicN  he  wan 
liaviny.  III  Nr(  iiiiiif.',  < oopriation  lioni  llir  drlrndaiil     I  adiiionirtlird  llir  (Irlriidaiil 
and  advised  liini  that  I  could  irvokr  Ins  bond  if  I  l<iiind  Ins  condiii  I  was  inlriidrd 
lo  pirvrni  llir  iiiallri  liom  K"l"K.  '••  '"»'     '  br  Apprlialr  (  oiiil  yy.U]lrt\  llir 
drlrndaiil  a  nrw  liial,  <  illiif/.  llir  dririisr  alloinry's  trliK  lam  r  lo  pioi  rrd  lo  liial 
witlioul  additional  Irrs  and  Ins  pio(  crditiK  in  a  briii  li  Irial  allri  pirvioiisly 
indicating  the  tnal  would  br  by  inal 

This  case  was  rcturnrd  lo  my  ( omlioom  on  rrmand  and  llir  drfnidaiil  was 
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rqsresented  by  new  counsel.  After  a  jury  trial,  he  was  convicted  of  First  Degree 
Murder  and  again  sentenced  to  twenty-eight  years  in  the  penitentiary. 

People  V.  Ramev.  237  111.  App.  3d  1001,  606  N.E.  2d  39,  179  III.  Dec.  207  (1992) 

Defendant  Ramey  was  convicted  by  a  jury  of  aggravated  criminal  sexual  assault. 
During  closing  arguments  in  the  case,  the  microphones  within  the  courtroom  were 
turned  off  to  prevent  a  waiting  jury  venire  for  the  next  case  from  hearing  the 
arguments  and  being  tainted.  The  Appellate  Court  ruled  that  members  of  the 
defendant's  family  and  other  spectators  were  thereby  impermissively 
excluded  from  the  trial.  The  case  was  reversed  and  remanded. 

On  remand  to  my  court,  the  defendant  plead  guilty. 

Significant  Opinions: 

(3)        People  v.  Washington.  256  III.  App.  3d  445,  628  N.E.  2d  558,  195  111.  Dec.  94 
(1993) 

This  case  involved  the  application  of  the  federal  due  process  standards  to  the 
Illinois  Post  Conviction  Act.  The  defendant  had  been  convicted  of  murder  years 
earlier  and  was  seeking  relief  pursuant  to  the  Post  Conviction  Act  in  my  court.  I 
ruled  that  the  Illinois  Act  provided  due  process  protections  beyond  those  afforded 
by  the  federal  constitution  and  1  granted  the  defendant  a  new  trial.  The  Illinois 
Appellate  Court  and  the  Supreme  Court  reviewed  and  affirmed  my  decision. 

16.        Public  Office:    State  (chronologically)  any  public  offices  you  have  held,  other  than 

judicial  offices,  including  the  terms  of  service  and  whether  such  positions  were  elected  or 
appointed.  State  (chronologically)  any  unsuccessful  candidacies  for  elective  public 
office. 

I  have  held  public  office  as  an  Assistant  State's  Attorney  for  Cook  County.  I  a!so  ran 
unsuccessfully  in  the  Democratic  Primary  for  election  as  a  Circuit  Court  Judge  in  Cook 
County  Illinois  in  1984. 


17.        Legal  Career: 


Describe  chronologically  your  law  practice  and  experience  after 
graduation  from  law  school  including: 

1.  Whether  you  served  as  clerk  to  a  judge,  and  if  so,  the  name  of  the 
judge,  the  court,  and  the  dates  of  the  period  you  were  a  clerk; 

I  did  not  clerk  for  a  judge. 

2.  Whether  you  practiced  alone,  and  if  so,  the  addresses  and  dates;    . 
I  did  not  practice  alone. 

3.  The  dates,  names  and  addresses  of  law  firms  or  offices,  companies 
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or  governmental  agencies  with  which  you  have  been  connected, 
and  the  nature  of  your  connection  with  each; 

1973  -  1977     Assistant  State's  Attorney 

Cook  County  State's  Attorney  Office 

Room  500 

Chicago  Daley  Center 

Chicago,  Illinois  60602 

I  began  as  a  trial  lawyer  in  Juvenile  Court  and  advanced  to  the 
Felony  Trial  Division. 

1977- 1981     Belmonte,  Kagan,  Hibbler  &  DePalma 
33  N.  LaSalle  Street 
Suite  3800 
Chicago,  Illinois  60602 

1  was  a  partner  in  this  general  practice  law  firm.  My  primary 
concentration  was  criminal  defense  but  I  also  maintained  a  civil 
practice. 

1981  -  1986     Assistant  State's  Attorney 

Cook  County  State's  Attorney  Office 
Room  500 
Daley  Center 
Chicago,  Illinois  60602 

I  began  as  a  felony  trial  attorney  and  became  supervisor  of  all 
preliminary  hearing  courts  in  Chicago  in  1983.  In  1985, 1  became 
the  felony  trial  supervisor  of  seven  trial  courtrooms  and  twenty-one 
trial  attorneys.  I  continued  to  try  felony  cases  in  addition  to  my 
supervisory  responsibilities. 

b.  1 .         What  has  been  the  general  character  of  your  law  practice,  dividing 

it  into  periods  with  dates  if  its  character  has  changed  over  the 
years? 

During  my  first  period  of  employment  with  the  Cook  County 
State's  Attorney  Office,  I  was  a  trial  lawyer  and  initially  tried 
juvenile,  then  misdemeanor  and  finally  felony  cases  on  a  daily 
basis.  When  I  returned  to  that  office  in  1981, 1  tried  felony  cases 
on  a  daily  basis  until  1983.  As  a  trial  lawyer  100%  of  my  time  was 
spent  either  in  court  or  in  preparing  for  court. 

In  1983, 1  was  promoted  to  supervisor  of  the  preliminary  hearing 
courts.  In  addition  to  my  supervisory  responsibilities,  I  maintained 
a  number  of  felony  trial  files  which  I  personally  prosecuted.  I  also 
appeared  in  court  regularly  to  observe,  consult  with  and  advise  the 
lawyers  assigned  to  my  unit.  Approximately  50%  of  my  time  was 
spent  in  court  while  I  was  a  supervisor.  I  used  the  rest  of  my  time 
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to  supervise  and  train  numerous  lawyers  and  support  staff  and  to 
participate  in  the  development  and  implementation  of  office  policy. 

While  in  private  practice,  I  primarily  handled  criminal  cases  but  I 
also  handled  civil  matters  including  divorce,  personal  injury, 
contracts  and  real  estate  matters.  One  of  my  personal  injury  cases 
resulted  in  a  jury  trial  and  a  second  case  was  successfully  settled 
for  an  amount  in  excess  of  insurance  policy  limits. 

2.  Describe  your  typical  former  clients,  and  mention  the  areas,  if  any, 

in  which  you  have  specialized. 

As  an  Assistant  State's  Attorney,  my  client  was  the  People  of  the 
State  of  Illinois.  While  a  private  practitioner,  my  clients  included 
civil  litigants  and  individuals  accused  of  felonies  and 
misdemeanors. 

1 .  Did  you  appear  in  court  frequently,  occasionally,  or  not  all?  If 
the  frequency  of  your  appearances  in  court  varied,  describe  each 
such  variance,  giving  dates. 

Throughout  my  legal  career,  I  have  appeared  in  court  and  tried 
cases  regularly.  Even  while  performing  my  supervisory 
responsibilities  in  the  State's  Attorney  Office,  I  maintained  and 
personally  prosecuted  a  number  of  trials.  As  a  private  practitioner, 
!  appeared  in  court  virtually  every  day. 

2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 

(b)  state  courts  of  record; 

(c)  other  courts. 

I  appeared  exclusively  in  the  Cook  County  Circuit  Court  during 
my  two  terms  as  an  Assistant  State's  Attorney.  While  in  private 
practice,  I  handled  approximately  five  criminal  matters  in  the 
Federal  District  Court  and  the  remainder  of  my  practice  was  in 
the  Circuit  Court  of  Cook  County. 

3.  What  percentage  of  your  litigation  was: 

(a)  civil; 

(b)  criminal. 

I  tried  one  civil  jury  to  verdict  and  resolved  approximately  twenty- 
five  other  civil  matters  through  pre-trial  negotiations.  Based  upon 
the  large  number  of  criminal  matters  I  have  handled,  approximately 
98%  of  my  litigation  experience  is  criminal  and  2%  civil. 

4.  State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict  or 
judgment  (rather  than  settled),  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 

10 
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I  have  tried  approximately  five  hundred  felony  cases  to  judgment 
or  verdict  and  more  than  seven  hundred  misdemeanor  cases  as  sole 
or  lead  counsel.  I  have  also  tried  six  or  seven  civil  matters  to 
judgment  or  verdict. 

5.  What  percentage  of  these  trials  was: 

(a)  jury; 

(b)  non-jury. 

I  have  tried  seventy-three  jury  trials.  Sixty-seven  of  these  matters 
were  felonies,  five  were  misdemeanors  and  one  was  a  civil  case. 
The  remaining  94%  of  my  cases  were  bench  trial  trials. 

Litigation:  Describe  the  ten  most  significant  litigated  matters  which  you  personally 
handled.  Give  the  citations,  if  the  cases  were  reported,  and  the  docket  number  and  date  if 
unreported.  Give  a  capsule  summary  of  the  substance  of  each  case.  Identify  the  party  or 
parties  whom  you  represented;  describe  in  detail  the  nature  of  your  participation  in  the 
litigation  and  the  final  disposition  of  the  case.  Also  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before  whom 
the  case  was  litigated;  and 

(c)  The  individual  name,  addresses,  and  telephone  numbers  of  co-counsel  and 
of  principal  counsel  for  each  of  the  other  parties. 

I  was  the  prosecuting  attorney  in  each  of  the  following  cases. 

(1)        People  v.  Osbom.  53  III.  App.  3d,  312,  368  N.E.  2d  608,  1 1  III.  Dec.  57 
(1977). 

Defendant  Osbom  was  accused  of  raping  a  woman  after  returning  to  her  home 
following  a  date.  Defendant  made  contact  with  the  victim  through  a  newspaper 
employment  advertisement.  Subsequent  to  this  incident,  Osbom  contacted 
another  woman  through  the  newspaper  and  tried  to  sexually  assault  her.  Evidence 
of  this  second  encounter  was  used  to  show  a  pattem,  scheme  or  design  in 
Osbom's  trial  on  the  first  charge.  Defendant  was  convicted  and  the  case  was 
affirmed  on  appeal.  This  case  is  often  cited  as  precedent  for  the  use  of  such 
evidence. 

Trial  Judge:  Saul  Epton  (retired) 

Circuit  Court  of  Cook  County 

Opposing  Counsel :      Lawrence  Wol  f  Levin 
20  N.  Wacker  Drive 
Suite  2507 

Chicago,  Illinois  60606 
(312)236-7543 

Co-Prosecutor:  James  Lindmark  (deceased) 
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Trial  type:  Jury 

Trial  dates:  1976  (approximately  one  week  trial). 

(2)        People  V.  Spurlock.  67  III.  App.  3d,  1 86,  384  N.E.  2d  767, 23  111.  Dec. 
860(1978). 

Defendant's  major  drug  case  had  been  pending  for  years  with  more  than  seventy 
continuances  having  been  granted.  Because  his  counsel  was  seeking  election  to 
the  bench  and  could  not  try  the  case.  I  urged  that  new  counsel  be  appointed  and 
that  defendant  be  required  to  proceed  to  trial  in  a  short  time.  The  Court  agreed. 
Defendant  was  tried  and  convicted.  On  appeal,  defendant  raised  the  issue  of  his 
constitutional  right  to  choose  his  counsel.  The  conviction  and  sentence  were 
upheld  on  appeal. 

Trial  Judge:  Saul  Epton  (retired) 

Circuit  Court  of  Cook  County 

Opposing  Counsel:      Judge  Cornelius  Toole 
155  W.  51st  Street 
Chicago,  Illinois  60609 
(773) 373-8879 

Co-Prosecutor:  Diane  Economou 

7909  Beacon  Dr. 
Palos  Heights,  Illinois  60463 
(708)361-5990 

Trial  type:  Jury 

Trial  dates:  December,  1 976  (approximately  one  week  trial). 


(3)        People  V.  Jackson  and  Hollowav.  131  111.  App.  3d  290,  475  N.E.  2d  915, 
86111.  Dec.  536(1985). 

This  was  a  murder  trial  which  alleged  that  the  defendants  conspired  to  kill  the 
husband  of  defendant  Jackson.  Both  defendants  were  convicted  and 
sentenced  to  forty  years  for  this  murder.  Multiple  issues  were  raised  on  i^>peal 
including  denial  of  motions  to  suppress  evidence  and  refusal  to  give  jury 
instructions  tendered  by  the  defendants.    The  convictions  and  sentences  were 
affinned  on  appeal. 


Trial  Judge: 


Opposing  Counsel: 


Philip  Carey  (deceased) 
Circuit  Court  of  Cook  County 

Isaiah  Skip  Gant  (Jackson) 
currently  in  Cambodia 
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Co-Prosecutor: 


Trial  type: 
Trial  dates: 


E.  Duke  McNeil  (Holloway) 
8541  So.  Cottage  Grove 
Chicago,  Illinois  60606 
(773)994-0915 

Albert  Rosendahl 
16501  So.  Kedzie 
Markham,  Illinois  60426 
(708)210-4040 

Jury 

6/15/81  thru  6/29/81 


(4)       People  V.  Sanders.  1 29  III.  App.  3d  552, 472  N.E.  2d  1 1 56,  84  III.  Dec.  760 
(1984). 

Defendant  Sanders  was  one  of  four  individuals  charged  in  this  brutal  home 
invasion,  rape,  armed  robbery  and  murder  case.  The  most  culpable  offender 
pleaded  guilty  while  this  offender  and  two  others  were  tried  separately  injury 
trials.    Sanders  was  tried  on  a  theory  of  accountability  and  convicted  of  murder, 
home  invasion  and  armed  robbery.  One  of  the  issues  raised  on  appeal  related  to 
the  home  invasion  charge.  One  of  the  co-offenders  was  a  member  of  the  victims' 
family  and  had  been  admitted  into  the  home  to  spend  the  night.  This  individual 
then  admitted  the  other  offenders  for  the  purpose  of  committing  this  crime. 

The  Appellate  Court  rejected  Sanders'  appeal  and  affirmed  the  conviction 
and  sentence. 


Trial  Judge: 


Opposing  Counsel: 


Howard  Miller  (retired) 
Circuit  Court  of  Cook  County 

William  Murphy 
343  So.  Dearborn 
Suite  1400 

Chicago,  Illinois  60604 
(312)697-0022 


Co-Prosecutor: 


Trial  type: 
Trial  dates: 


Frank  Nowicki 
222  N.  LaSalle 
Suite  2200 

Chicago,  Illinois  60601 
(312)984-0268 

Jury 

11/22/82  thru  11/29/82 
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(5)        People  V.  Harris.  147  III.  App.  3d  891,  498  N.E.  2d  621,  101  111.  Dec.  297 
(1986). 

Defendant  Harris  was  charged  with  home  invasion,  aggravated  battery  and  rape  of 
a  seventy-nine  year  old  victim  who  was  severely  injured  in  this  incident.  At  the 
time  of  his  arrest,  the  defendant  was  also  charged  with  a  second  similar  incident 
involving  a  ninety-three  year  old  victim.  These  two  matters  were  consolidated  for 
trial  over  the  defendant's  objection  and  the  defendant  was  convicted  of  all 
offenses.  He  was  sentenced  to  two  consecutive  sixty-year  terms.  The  primary 
issue  raised  on  appeal  was  the  joinder  of  the  cases.  The  convictions  and  sentences 
were  affirmed  on  appeal. 


Trial  Judge: 


Paul  O'Malley  (deceased) 


Opposing  Counsel:      Judge  James  Egan 
2600  So.  California 
Chicago,  Illinois  60608 
(773)  869-7422 


Co-Prosecutor: 


Mark  Cavins 
2650  So.  California 
Chicago,  Illinois  60608 
(773)  869-6492 


Trial  type: 
Trial  dates: 


Jury 

1/7/85  thru  1/1 1/85 


(6)        People  V.  Harris.  147  III.  App.  3d  891,  498  N.E.  2d  621,  101  111.  Dec.  297 
(1986). 

This  case  is  the  companion  to  the  case  discussed  above.  During  this 
home  invasion,  a  ninety-three  year  old  woman  was  severely  injured.    Defendant 
also  told  the  victim  that  she  was  too  old  for  him  to  rape  her.  The  defendant  was 
convicted  and  sentenced  to  a  total  of  one  hundred  and  twenty  years  on  these 
joined  cases.  The  convictions  and  sentences  were  affirmed  on  appeal. 


Trial  Judge: 


Opposing  Counsel: 


Paul  O'Malley  (deceased) 
Circuit  Court  of  Cook  County 

Judge  James  Egan 
2600  So.  California 
Chicago,  Illinois  60608 
(773)  869-7422 


Co-Prosecutor: 


Mark  Cavins 
2650  So.  California 
Chicago,  Illinois  60608 
(773)  869-6492 
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Trial  type:  Jury 

Trial  dates:  1/7/85  thru  1/1 1/85 

(7)  People  V.  Nowden  and  Jones.  169  III.  App.  3d  883,  524  N.E.  2d  593,  120 
111.  Dec.  563(1988). 

Defendants  were  tried  jointly  for  the  murder  and  rape  of  victim  Linda  Cain.  The 
victim  was  accosted  on  the  street  and  taken  to  the  rear  of  an  apartment  building 
where  she  was  raped,  murdered  and  set  on  fire.  After  the  crime,  the  offenders 
went  into  the  building  where  they  were  overheard  discussing  the  crime. 

Both  defendants  were  convicted  and  sentenced  to  natural  life  on  the  murder 
charge.  On  appeal,  Nowden's  conviction  and  sentence  were  affirmed  and  Jones' 
conviction  was  reversed  based  upon  the  court's  finding  that  he  was  impermissibly 
prejudiced  by  being  tried  with  Nowden. 

Upon  retrial  of  Jones,  I  was  a  judge  and  was  called  to  read  the  testimony  of  an 
unavailable  witness  who  had  overheard  the  defendants  discussing  their  actions 
regarding  the  victim.  Jones  was  convicted  in  the  second  trial  and  again  sentenced 
to  natural  life.  This  conviction  was  affirmed  on  appeal. 

Trial  Judge:  Judge  Robert  Sklodowski  (retired) 

Circuit  Court  of  Cook  County 

Opposing  Counsel:      Judge  Thomas  Condon 
16501  So.  Kedzie 
Markham,  Illinois  60426 
(708)210-4170 

Claire  Hillyard  (Jones) 
2240  W.  Ogden  Ave. 
Chicago,  Illinois  60612 
(312)738-4700 

Co-Prosecutor:  Judge  Loretta  Hardiman  Morgan  (deceased) 

Trial  type:  Jury 

Trial  dates:  5/9/85  thru  5/16/85 

(8)  People  V.  Foskev.  136  111.  2d  66,  554  N.  E.  2d  192,  143  111.  Dec.  257 
(1990). 

The  defendant,  his  wife  and  several  others  were  involved  in  the  possession 

and  delivery  of  controlled  substances.  This  group  solicited  another 

individual  to  kill  a  police  officer  who  was  investigating  their  activities. 

The  defendant's  wife  as  well  as  the  hired  hit  man  cooperated  with  the  prosecution. 

The  defendant  was  convicted  of  possession  with  intent  to  deliver  heroin  but  the 

conviction  was  reversed  and  remanded  for  a  new  trial  by  the  Appellate  Court. 
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The  issues  raised  on  appeal  included  marital  privilege  and  the  existence  of  exigent 
circumstances  sufficient  to  support  a  warrantless  arrest.  Upon  review  by  the 
Illinois  Supreme  Court,  the  Appellate  Court's  judgment  was  affirmed. 


Trial  Judge: 


Opposing  Counsel: 


Co-Prosecutor: 


Trial  type: 
Trial  dates: 


Judge  Robert  Boharic 
Circuit  Court  of  Cook  County 

Sam  Adam 
53  W.  Jackson 
Suite  1430 
Chicago,  Illinois 
(312)236-5543 

Terrence  Gillespie 
53  W.  Jackson 
Suite  1420 
Chicago,  Illinois 
(312)726-9015 

George  Ellison 
10  So.  LaSalleSt. 
Chicago,  Illinois  60603 
(312)855-1010 

Jury 

7/14/86  thru  7/25/86 


(9)        People  V.  Freeman.  182  111.  App.  3d  731,  538  N.E.  2d  681,  131  111.  Dec. 
306(1989). 

The  seventeen-year  old  defendant  was  charged  with  the  murder,  rape  and 
kidnaping  of  a  five-year  old  victim.  Defendant  was  convicted  and  sentenced  to 
natural  life  plus  sixty  and  fifteen  years  consecutive  thereto.  On  appeal  defendant 
objected  to  said  sentence  for  a  seventeen-year  old.  The  conviction  and  sentence 
were  afllrmed  on  appeal. 

Trial  Judge:  Judge  Fred  Suria  Jr. 

Circuit  Court  of  Cook  County 

Opposing  Counsel:      Marijane  Placek 

2650  So.  California 
Chicago,  Illinois  60608 
(773)869-3217 

Co-Prosecutor:  Judge  Loretta  Hardiman  Morgan  (deceased) 

Trial  type:  Jury 

Trial  dates:  6/23/86  thni  6/27/86 
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(10)      People  V.  Haves.  139  111.  2d  89,  564  N.E.  2d  803,  151  III.  Dec.  348  (1990). 

Defendant  was  tried  and  convicted  for  a  murder  and  armed  robbery  that  occurred 
in  the  parking  lot  of  a  church  shortly  after  service.  The  trial  court  considered  the 
fact  of  this  crime  occurring  on  church  property  in  sentencing  the  defendant  to 
death.  The  conviction  was  affirmed,  but  the  death  sentence  was  vacated  by  the 
Appellate  Court  and  the  matter  was  remanded  for  a  new  sentencing  hearing. 

I  was  appointed  associate  judge  before  the  resentencing  hearing  was  held. 

Trial  Judge:  Judge  Thomas  Fitzgerald 

Circuit  Court  of  Cook  County 

Because  several  of  the  above  listed  cases  are  more  than  five  years  old,  I  am  providing  a 
list  of  some  of  the  attorneys  who  have  recently  appeared  before  me  in  court. 

1.  Michelle  Simmons 
Supervisor,  State's  Attorney  Office 
Delinquency  Division 

1100  S.Hamilton  Ave. 
Chicago,  Illinois  60612 
(312)433-4788 

2.  Catherine  Ferguson 
HOGS.  Hamilton 
Chicago,  Illinois  60612 
(312)433-4256 

3.  Michael  Mclnemey 
Chief,  Public  Defender 
Delinquency  Division 
llOOS.  Hamilton  Ave. 
Chicago,  Illinois  60612 
(312)433-4279 

4.  David  Hirschboeck 
Supervisor,  Public  Defender 
llOOS.  Hamilton  Ave. 
Chicago,  Illinois  60612 
(312)433-4264 

5.  Darron  Bowden 
Public  Defender 
1100  S.Hamilton  Ave. 
(312)433-7047 

6.  Kip  Owens 
Division  Chief 
State's  Attorney  Office 
llOOS.  Hamilton  Ave. 


682 


Chicago,  Illinois  60612 
(312)433-7003 

7.  Randy  Roberts 

1100  S.Hamilton  Ave. 
Chicago,  Illinois  60612 
(312)433-4788 

8.  Steven  Drizin 

Northwestern  University  School  of  Law 

357  E.  Chicago  Ave. 

Suite  374 

Chicago,  Illinois  6061 1 

(312)503-6608 

9.  Ronald  Maimonis 
8128  N.  Lawndale 
Skokie,  Illinois  60076 
(847)675-7177 

10.  Sheila  Kalish 

J.  Barton  Kalish  and  Colleagues 

79  W.  Monroe  St. 

Suite  500 

Chicago,  Illinois  60603 

(312)629-0220 

1 1 .  Thomas  Geraghty 
Northwestern  University  Legal  Clinic 
357  E.  Chicago  Ave. 

Chicago,  Illinois  6061 1 
(312) 503-8574 

12.  Chester  Slaughter 
Lyle  &  Slaughter 
900  W.  Jackson  Blvd. 
Suite  6-West 

Chicago,  Illinois  60607-3024 
(312)563-0003 

19        Legal  Activities:  Describe  the  most  significant  legal  activities  you  have  pursued, 

including  significant  litigation  which  did  not  progress  to  trial  or  legal  matters  that  did  not 
involve  litigation.  Describe  the  nature  of  your  participation  in  this  question,  please  omit 
any  information  protected  by  the  attorney-client  privilege  (unless  the  privilege  has  been 
waived). 

For  the  last  two  years,  I  have  been  a  member  of  a  statewide  committee  which  has  been 
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working  on  rewriting  the  Juvenile  Justice  Act.  As  a  member  of  this  committee  I  worked 
closely  with  legislators,  prosecutors,  defense  attorneys,  social  service  agencies  and  public 
interest  groups  as  we  drafted,  revised  and  refined  the  proposed  Juvenile  Justice  Reform 
Act  of  1998.  Our  efforts  resulted  in  the  passage  of  the  Juvenile  Reform  Provision  of 
1998  by  the  Illinois  State  Legislature  this  summer.  The  Governor  has  also  signed  the 
legislation  which  becomes  effective  January  1,  1999. 

As  a  member  of  the  Illinois  Supreme  Court  Committee  on  Criminal  Law  and  Probation,  I 
have  for  several  years  been  involved  in  the  examination  of  court  procedures  and 
practices.  Based  upon  the  committee's  findings,  recommendations  are  made  each  year  to 
the  Supreme  Court  regarding  court  improvement  projects.  Amongst  the 
recommendations  we  have  made  are  (1)  Administrative  Sanctions  for  Technical 
Violations  of  Probation,  (2)  Expansion  of  community  corrections  programs  and  (3)  Use 
of  video  appearances  of  defendants  in  limited  court  proceedings.  (Copies  of  1995,  1996 
and  1997  written  reports  of  this  Committee  are  attached). 
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II.    FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  rPUBLlO 


1 .  List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income 
arrangements,  stock,  options,  uncompleted  contracts  and  other  future  benefits  which  you 
expect  to  derive  from  previous  business  relationships,  professional  services,  firm 
memberships,  former  employers,  clients,  or  customers.  Please  describe  the  arrangements 
you  have  made  to  be  compensated  in  the  future  for  any  financial  or  business  interest. 

Based  upon  my  current  years  of  judicial  service,  I  will  be  eligible  to  receive  a  pension  of 
approximately  41%  of  my  final  Illinois  judicial  salary  when  I  reach  age  55  in  2001.  At 
that  same  time,  I  will  also  be  eligible  to  receive  an  additional  pension  based  upon  my  nine 
years  of  service  as  an  Assistant  State's  Attorney.  This  pension  amount  is  estimated  to  be 
13%  of  my  average  salary  during  my  last  four  years  as  a  state  court  judge. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the  procedure 
you  will  follow  in  determining  these  areas  of  concern.  Identify  the  categories  of 
litigation  and  financial  arrangements  that  are  likely  to  present  potential  confiicts-of- 
interest  during  your  initial  service  in  the  position  to  which  you  have  been  nominated. 

I  do  not  anticipate  any  areas  of  potential  conflict,  but  if  any  should  arise,  I  will  follow  the 
appropriate  rules  to  resolve  them. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside  employment 
with  or  without  compensation,  during  your  service  with  the  court?  If  so,  explain. 

Although  I  have  made  no  agreements  or  commitments  to  do  so,  I  will  continue  teaching 
Trial  Advocacy  at  Chicago/Kent  College  of  Law  so  long  as  it  does  not  impact  in  a 
negative  way  my  ability  to  discharge  my  judicial  duties. 

4.  List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding  your 
nomination  and  for  the  current  calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and  other  items  exceeding  $500  or  more 
If  you  prefer  to  do  so,  copies  of  the  financial  disclosure  report,  required  by  the  Ethics  in 
Government  Act  of  1978,  may  be  substituted  here). 

See  attached  Financial  Disclosure  Report. 

5.  Please  complete  the  attached  financial  net  worth  statement  in  detail  (Add  schedules  as 
called  for). 

Net  worth  statement  attached. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so,  please 
identify  the  particulars  of  the  campaign,  including  the  candidate,  dates  of  the  campaign, 
your  title  and  responsibilities. 
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I  participated  in  my  own  unsuccessful  primary  campaign  for  Circuit  Court  Judge  in 
Cook  County  Illinois  in  1994. 
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/IO-IO(w) 
Key  1/91 


FINANCIAL  DISCLOSURE  REPORT 

Nomination  Report 


Ktpon  ReqittreH  by  the  Ethics 
Kfform  Act  oflM9.  Pub  L  No 
WII94.  November  )0.  19)9 
(S  U.S.C  App  4 .  See  101-112) 


1 .  Pmoa  Rtp*r1iM         Omsi  lume.  fira.  middle  Inlllal) 
Hlbbler,   William  James 

U.S.   District   Court, 
Northern  District   of   Illinois 

3.  DaliarRtpart 

09/08/1998 

4.  THIt            (Article  III  Judges  iiuUcme  active  or 

senior  status,  magistrate  Judges  indicate 
full-  or  pan-time) 

U.S.   Diacrict  Judge   -  Nonlnee 

S.  Report  Tjrpc  (dMdi  tyft) 

"     Nomnation.   Dale         '      ' 

Initial               Anntal               Final 

01/01/1997 

10 
09/08/1998 

7.  Ckinbcn  w  Ofllct  AMros 

1100  So.    Ranilton  Ave. 
Chicago.    Illlnola     C0C13 

t.  Oa  tke  baib  of  Ike  iahrmadea  caatalard  la  Ikls  Rqwrt  aad  aay 
BMdlflcatlaas  pcrtalalaf  ffccrtto,  H  b  la  lay  aplataa.  la  cenpllaacc 
wttk  ippncaMc  lam  aad  rttabtteai. 

IMPORTANT  NOT^:  TKe  instrtialoiu  accompanying  this  form  mat  be  follovml   Complele  all  para. 

I.   POSITIONS      (Reporting  individual  only;  see  pp.  9-13  of  Instruaions.) 
POSITION 
NONE    (Norepoitablcpasilioia) 


ri] 


NAME  OF  ORGANIZATION /ENTITY 


1   Second  Vlce-Preaident 


Illlnola  Judgea  Aaaociation 


2   Board  of  Haoagera 


Chicago  Bar  Aaaociation 


11.     AGREEMENTS     (Reporting  individual  only,  see  ppl4l6i>f  instructions) 

DATE  PARTIES  AND  TERMS 


NONE   (No  rtporuble  agrecmenu  ) 


llllnoia  Judgea  Retire 


State'*  Attorney  Cook  County  Retiraaant  rund 


III.     NON-INVESTMENT  INCOME         (Reporting  individual  and  spouse,  see  pp  1 7-24  of  Instructions  ) 
DATE  SOURCE  AND  TYPE 

I         I   NONE    (No  itponable 


Salary  aa  Aaaociate  Judge  in  Cook  County 


GROSS  INCOME 

(youn,  not  spousc'i) 


Salary  aa  Aaaociate  Judge  in  Cook  County  llllnoia 


$   100.000.00 


Salary  aa  Aaaociate  Judge  in  Cook  County  lllinoia 


$   103,000.00 


Salary  aa  Adjunct  Profcaaor  at  Chicago/Kent  Law  School 
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nNANCIAL  DISCLOSURE  REPORT 


Name  of  Pmon  Rqiorting 
Hlbbler,   William  James 


Dale  of  Report 
09/0e/199S 


SECTION  HEADING,    (indicie  pm  of  lepon ) 

Information   continued   from  Parts    I    through  VI,    inclusive. 

PART   1.  POSITIONS  (cont'd.) 
Line   Position  Name  of  Organization/Bntity 


PART   3.  HOH-I(»VESTMENT  INCOME  (cont'd.) 
Line   Date  Source  and  Type 


Oroas  Income 


5    1997   Salary  as  Adjunct  Professor  at  Chicago/Kent  Law  School   $     S.OOO.OO 
«    1998   Salary  as  Adjunct  Professor  at  Chicago/Kent  La"  School   $     S.OOO.OO 
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HNANCIAL  DISCLOSiniE  REPORT 


Name  ofPenon  Reporting 
Blbbler,   William  Janes 


DMe  of  Report 

09/oa/i99a 


IV.  REIMBURSEMENTS    -  transportation,  lodging,  food,  enteiiainmenl. 

(Incluttfs  ihosr  to  spousf  ontt  ftepmiieni  children,  use  the pnrrntheticals  '(S)'  and  '(DC)'  to  indicate  reponabte  retmbunements  receivttt  by  spmse 
and  dependent  children,  respectively    See  pp  25-28  of  Im 


SOURCE  DESCRIPTION 

NONE  n^o  such  repoTUbIt  rcimbunements  ) 


V.   GIFTS 

(Includes  those  lo  ipotae  titui  Hependent  chitdrtn:  use  ihe  porenihelicah  '(S)'  atui  '(DC)'  to  imdicaltgifis  reetived  by  spoiae  and  dependent  children. 
rrspecii\tly   Serpp  29-32  of  Instniclions) 

SOURCE  DESCRIPTION  VALUE 

I  I    NONE      (No  such  reporubk  gifb  ) 

1      Bxen^t 


VI.    LIABILITIES 

(Includes  those  of  spouse  and  dependent  children:  indicate  where  applicable,  person  responsible  for  liability  by  using  the  parenlMelicol  '(S)'for  separate 
liability  of  the  spouse.  '(J)' for  Joint  liability  of  reporting  individual  and  spouse,  and  '(DC)'  for  liability  of  a  dependent  child   Seepp  33-3S  of  Instrvctions) 

,-    ,  CREDITOR  DESCRIPTION  VALUE  CODE* 

NONE  (No  rcponible  liabililin  ) 


'VAL  CODES  J-SIS,aOO  or  less  K-SIS,OOI-SSO.<)00  L-S50.00I  loSIOO.OOO  M-SIOO.OOI-CM.OOO  N-$}5O,0OI -SJOO.OOO 

0=S500,00 1  $1,000,000    PI=JI.0O0.0Ol-$5.00O.000    PJ-S5.OOO.0Olt25,0OO.0OO    P3-J25.000.OOI  $50,000,000    P4-$5O.000.001  or  nijre 
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Nime  of  Peraon  Reporting 
FINANCIAL  DISCLOSURE  REPORT       Hlbbler,   WlUlam  James 


Date  of  Report 

09/08/1996 


(Includes  those  of  spouse  and 
Vlf.  Pa|c   ]    INVESTMENTS  and  TRUSTS-  Income,  value,  traniactioni    dependent  children.  See  pp36-S4t^  instructions.) 


A 
Description  of  A&kis 

tniitcale  where  applicable,  owner  of 
the  asset  by  using  the  porenlhetical 
'(J)' for  joint  ownership  of  reporting 
inttividunl  and  spouse.  '(S)  "for  Sep- 
erate  ownership  by  spouse.  '(DC)' 
for  ownership  by  dependent  child. 

Place  '(X)  •  after  each  asset 
exempt  from  prior  disclosure. 

B 

Income  during 
reporting  period 

C 

Gross  vilue 

•lend  of 

reporting 

period 

D 

Transactions  during  reporting  period 

(1) 

Amount 
Code 
(AH) 

(2) 
Typt 
(e«. 
dividend, 

interest) 

(1) 
Value 
Code 
(J-P) 

(2) 

Value 

Method 

Code 

(Q-W) 

(1) 

Type 

(eg.  buy. 

sell,  partial 

sale. 

merger. 

redemption) 

If  not  enen^t  from  disclosure                                      1 

(2) 
Date: 
Month- 
Day 

(3) 
Value 
Code 
(J-P) 

(4) 
Gain 
Code 
(A-H) 

(5) 

Identity  of 
buyer/seller 
(if  private 
transaction) 

"     NONE     (No  rcpoiuble  inconie,u»:ts,  or 
trmsKtions. ) 

1 

Exempt 

2   Republic  Industries  Stock      (J) 

Kone 

J 

T 

3   Pilgrim  Mutual   rund      (J) 

None 

J 

T 

4    Pilgrim  Mutual   Fund   IRA 

None 

J 

T 

5    Suburban  Federal   Bank    (j) 

A 

Interest 

J 

T 

6   Kemper  Mutual   Fund    (IRA) 

A 

Dividend 

J 

T 

7    State  Judicial   Pension 

M 

T 

■ 

9 

10 

11 

12 

13 

14 

15 

IS 

n 

llrc/0»in  Codes:  A-$1,000  or  less                     B-J1,001-J2.500                  C=-$2JOI-$5.000                      D=$5,00I-$I5.(X)0                     E-J15,001-I».000 
(Col  BI,D4)      F=-SSO.(IOI-SI0O.0(X>              G=SIOO.OOI-SI,000.(XX)        HI°SI.0(X).0O|.SS.(MO,O0a        H2-SS.aOO,OOI  or  mote 

2VilC0(ks           j-SIS,(X)Oorl«s                     K-SIS.OOISSO.OOO                L'$SO.0O  IS  100,000              M-SIOO,OOI-S2SO,000            N'$2S0,00I  $500,000 
(ColCl.D3)     OSSOO.OOI -J  1,000.000         P1-SI,OOO.OOI-J5.000.000  P2-$S.0OO.0Ol-$25.0OO.OO0  P3=S25,(»O.OOI -$50,000,000  P4-$50.000.00l  or  more 

3  Vil  Mlb  Coda:  <)-Appr>isal                           R-Cosl  (real  «latt  orly)                            S=A5sessmenl                                    T=Cash/Maiicct 
(Col.  02)            U-Book  Vilue                         V-Other                                                   W«Estitraled 
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HNANCIAL  DISCLOSURE  REPORT 


Name  of  Person  Reporting 
Hlbbler,   William  James 


Due  of  Report 
09/08/1998 


VIII.    ADDITIONAL  INFORMATION  OR  EXPLANATIONS. 

(laHieaie  pan  o/rrport-) 
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HNANCIAL  DISCLOSURE  REPORT 


Nime  of  Perion  Reporting 
Hibbler»   William  James 


Dite  of  Report 
09/06/1996 


IX.    CERTinCATION 

In  compliance  with  the  provisionB  of  29  U  SC.  455  and  of  Advisory  Opinion  No-  57  of  the  Advisory  Committee  oi 
Judicial  Activities,  and  to  the  beat  of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any 
adjudicatory  function  in  any  litigation  during  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  my 
■inor  or  dependent  children  had  a  finamcial  interest,  as  defined  in  Cauion  3C(3)(c),  in  the  outcome  of  such 
litigation. 

I  certify  that  all  the  information  given  above  (including  information  pertaining  to  my  spouae  and  minor  or 
dependent  children,  if  any)  is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any 
information  not  reported  was  withheld  because  it  met  applicable  statutory  provisions  permitting  non-discloaure . 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  o£  gifts  which 
have  been  reported  are  in  compliemce  with  the  proviaiona  of  5  U.S.C.  app.  4,  aection  501  et .  aeq.,  S  U.6.C.  7353 
and  Judicial  Conference  regulationa. 


>ym 


^^f/^ 


Any  individual  who  knowingly  and  wilfully  falsifies  or  fails 
may  be  subject  to  civil  and  criminal  sanctions  (S  U.S.C.  App. 


file  this  report 
Section  104) . 


FILING  INSTRUCTIONS 

Mill  origintl  and  three  additional  copies  to: 

Committee  on  Financial  Disclosure 
Administrative  OfHce  of  the  United  States  Courts 
One  Columbus  Circle,  N.E. 
Suite  2-301 
Washington,  D.C.  20544 
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HNANCIAL  STATEMENT 

NET  WORTH 


Provide  a  complete,  current  financial  net  worth  statement  which  itemizes  in  detail  all 
assets  (including  bank  accounts,  real  estate,  securities,  trusts,  investments,  and  other  financial 
holdings)  all  liabilities  (including  debts,  mortgages,  loans,  and  other  financial  obligations)  of 
yourself,  your  spouse,  and  other  immediate  members  of  your  household. 


ASSETS 

LIABILITIES 

Cash  on  hand  and  in  banks 

10 

000 

00 

Notes  payable  to  banks-secured 

US  Governmenl  securities-add 
schedule 

Notes  payable  to  banks-unsecured 

7 

000 

00 

Listed  securities-add  schedule 

28 

000 

00 

Notes  payable  to  relatives 

Unlisted  securities-add  schedule 

Notes  payable  to  others 

Accounts  and  notes  receivable: 

Accounts  and  bills  due 

Due  from  relatives  and  friends 

Unpaid  income  tax 

Due  from  others 

Other  unpaid  tax  and  interest 

Doubtful 

Real  estate  mortgages  payable- 
add  schedule 

233 

000 

00 

Real  estate  owned-add  schedule 

265 

000 

00 

Chattel  mortgages  and  other  liens 
payable 

Real  estate  mortgages  receivable 

Other  debts-itemize; 

Autos  and  other  personal  properly 

60 

000 

00 

Cash  value-life  insurance 

12 

000 

00 

Other  assets-itemize; 

Vested  Pension  Funds 

107 

000 

00 

Total  liabilities 

254 

000 

00 

Net  Worth 

228 

000 

00 

Total  Assets 

482 

000 

00 

Total  liabilities  and  net  worth 

482 

000 

00 

CONTINGENT  LIABILITIES 

GENERAL  INFORMATION 

As  endorser,  comaker  or  guarantor 

14 

000 

00 

Are  any  assets  pledged?  (Add 
schedule). 

No 

On  leases  or  contracts 

Are  you  defendant  in  any  suits  or 
legal  actions? 

No 

Legal  Claims 

None 

Have  you  ever  taken  bankruptcy? 

No 

Provision  for  Federal  Income  Tax 

None 

Other  special  debt 

None 
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SCHEDULE  FOR  NET  WORTH  STATEMENT 


Assets: 

Listed  Securities: 

Republic  Industries  Stock  $    9000 

Pilgrim  Mutual  Funds  $    9000 

Pilgrim  Mutual  Fund  IRA  $  1 0,000 

Real  Estate: 

Personal  Residence  $265,000 

Liabilities: 

Real  Estate  Mortgages: 

North  American  Mortgage  $  195,000 

Chase  Manhattan  Bank  Mortgage  $    38,000 
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III.    GENERAL  (PUBLIQ 


An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code  of 
Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional 
prominence  or  professional  workload,  to  find  some  time  to  participate  in  serving  the 
disadvantaged".  Describe  what  you  have  done  to  fulfill  these  responsibilities,  listing 
specific  instances  and  the  amount  of  time  devoted  to  each. 

Throughout  my  legal  career,  I  have  visited  at  schools,  churches,  community  fonmis  and 
many  other  interested  groups  to  discuss  current  legal  topics  and  to  encourage  and 
motivate  positive  behavior  in  the  community.  Through  the  Illinois  Judicial  Council  and 
the  Illinois  Judges  Association,  I  have  donated  funds  and  distributed  food  to  residents  of 
the  Robert  Taylor  Homes  and  also  contributed  scholarship  funds  for  needy  students  since 
becoming  a  Judge  in  1986.  In  1996, 1  also  established  a  small  scholarship  in  honor  of  my 
grandmother  and  donate  to  that  fund  each  year.  I  would  estimate  that  I  spend  an  average 
of  about  five  hours  a  week  in  activities  designed  to  create  a  positive  role  model  for  young 
people.  These  activities  include  arranging  for  and  participating  in  visits  to  Juvenile 
Court  and  also  presenting  programs  during  which  motivational  speakers  encourage 
positive  behavior. 

The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct  states  that 
it  is  inappropriate  for  a  judge  to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you  currently  belong,  or  have  you 
belonged,  to  any  organization  which  discriminates  -  through  either  formal  membership 
requirements  or  the  practical  implementation  of  membership  policies?  If  so,  list,  with 
dates  of  membership.  What  you  have  done  to  try  to  change  these  policies? 

I  do  not  now  nor  have  I  ever  belonged  to  such  an  organization. 

Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for 
nomination  to  the  federal  courts?  If  so,  did  it  recommend  your  nomination?  Please 
describe  your  experience  in  the  entire  judicial  selection  process,  from  beginning  to  end 
(including  the  circumstances  which  led  to  your  nomination  and  interviews  in  which  you 
participated). 

Yes,  there  is  a  Nomination  Selection  Committee  appointed  by  Senators  Carol  Moseley- 
Braun  and  Richard  Durbin.  I  was  interviewed  by  this  committee  after  they  reviewed  and 
investigated  each  applicant's  written  application.  The  committee  then  recommended 
myself  and  two  other  candidates  for  nomination.  Each  of  the  three  recommended 
candidates  were  then  reviewed,  investigated  and  interviewed  by  the  Illinois  State  Bar 
Association,  the  Chicago  Bar  Association,  the  Cook  County  Bar  Association,  the 
Women's  Bar  Association,  the  Hispanic  Bar  Association,  the  Chicago  Counsel  of 
Lawyers,  and  the  Federal  Bar  Association.  Finally  we  were  interviewed  personally  by 
the  Senators. 

Since  receiving  the  recommendations  of  Senators  Moseley-Braun  and  Duibin,  I  have 
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been  reviewed,  investigated  and  interviewed  by  the  American  Bar  Association,  the 
Federal  Bureau  of  Investigation  and  the  Department  of  Justice. 

4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee  discussed  with 
you  any  specific  case,  legal  issue  or  question  in  a  manner  that  could  reasonably  be 
interpreted  as  asking  how  you  would  rule  on  such  case,  issue,  or  question?  If  so,  please 
explain  fully. 

No. 

5.  Please  discuss  your  views  on  the  following  criticism  involving  "judicial  activism". 

The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within  society 
generally,  has  become  the  subject  of  increasing  controversy  in  recent  years.  It  has 
become  the  target  of  both  popular  and  academic  criticism  that  alleges  that  the  judicial 
branch  has  usurped  many  of  the  prerogatives  of  other  branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than 

grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a  vehicle 
for  the  imposition  of  far-reaching  orders  extending  to  broad  classes  of 
individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad,  affirmative  duties  upon 
governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional  requirements 
such  as  standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in  the 
manner  of  an  administrator  with  continuing  oversight  responsibilities. 

I  am  aware  of,  and  sensitive  to,  recent  criticism  leveled  at  the  federal 
judiciary  for  "judicial  activism".  It  is  my  belief  that  the  Court  must 
always  be  aware  of  the  scope  of  its  authority  and  be  diligent  in  recognizing 
and  protecting  the  constitutional  mandates  of  separation  of  powers.  A 
federal  judge  must  realize  his/her  responsibility  would  be  to  resolve 
disputes  between  litigants  in  a  timely  fashion.  The  safeguards  and 
requirements  which  limit  access  to  the  federal  courts,  such  as 
standing  and  ripeness  are  essential  prerequisites  to  ensure  appropriate 
litigation  is  before  the  Court. 

Equally  important  is  the  Court's  adherence  to  the  principle  of  stare  discisis 
in  resolving  pending  cases.  The  appropriate  consideration  of  precedent  is 
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critical  in  assuring  the  orderiy  and  consistent  administration  of  justice. 

As  a  Federal  District  Court  Judge,  I  would  always  confine  my  actions  to 
the  dictates  of  the  Constitution. 
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I.  BIOGRAPHICAL  INFORMATION  (PUBLIC) 


Full  name  (include  any  former  names  used.) 

Yvette  Kane  (nee  Pregeant) 

(Formerly  Yvette  Fossum,  Yvette  Amedee) 


Address:  List  current  place  of  residence  and  office  address(es). 

Home:  Mechanicsburg,  PA 

Office:  Department  of  State 

302  North  Oflice  Building 
Hanisburg,  PA  17120 

Date  and  place  of  birth. 

October  11,  1953,  Donaldsonville,  LA 

Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).  List  spouse 's 
occupation,  employer 's  name  and  business  address(es). 

Divorced. 

Education:  List  each  college  and  law  school  you  have  attended,  including  dates  of 
attendance,  degrees  received,  and  dales  degrees  were  granted. 

Tulane  University  School  of  Law 

New  Orleans,  LA 

J.D.,  May  1976 

Attended  September  1973  -  May  1976 

Nicholls  State  University 
Thibodeaux,  Louisiana 
B.A.,  Magna  cum  laude.  May  1973 
Attended  September  1970  -  May  1973 


53-754  99  -  23 
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Employment  Record:  List  (by  year)  all  business  or  professional  corporations,  companies, 
firms,  or  other  enterprises,  partnerships,  institutions  and  organizations,  nonprofit  or 
otherwise,  including  firms,  with  which  you  were  connected  as  an  officer,  director, 
partner,  proprietor,  or  employee  since  graduation  from  college. 

Part-Time  and  Summer  Employment  (Law  School  Years): 

1973-4  Secretary,  Safeguard  Business  Systems,  Algiers,  LA 

1974-6  Federal  Work  Study  Program,  Tulane  University  Law  School,  New 

Orleans,  LA 

1974-5  Law  clerk,  Charles  J  Pisano,  Esq  ,  New  Orleans,  LA 

Summer  1975,  Law  Clerk,  New  Orleans  Public  Service  Inc.,  New  Orleans,  LA 

1975-6  Front  Desk  Clerk,  Fairmont  Roosevelt  Hotel,  New  Orleans,  LA 

Full-Time  Employment: 

1977-1978  Trial  Attorney,  U.S.  Equal  Employment  Opportunity 
Commission,  2401  E  Street,  N.W.,  Washington,  D.C.  20507 

1978-1980  Assistant  Attorney  General,  Colorado  Attorney  General's  Office, 
1525  Sherman  Street,  5""  Floor,  Denver,  Colorado  80203 

1980-1986    Deputy  District  Attorney,  Denver  District  Attorney's  OfTice,  303 
West  Coirax  Avenue,  Denver,  Colorado  80204 

November  1986-March  1991   Deputy  Attorney  General,  Pennsylvania  OfTice 
of  Attorney  General,  16th  Floor,  Strawberry  Square,  Harrisburg,  PA  17120 

March  1991-December  1992  Chief  Counsel,  Independent  Regulatory  Review 
Commission,  333  Market  Street,  Harrisburg,  PA  17101 

January  1993-January  1995  Senior  Associate  Attorney,  Wolf,  Block,  Schorr 
and  Solis  Cohen,  305  North  Front  Street,  Suite  401,  Harrisburg,  PA  17101 

January  1995-Present  Secretary  of  the  Commonwealth,  Department  of 
State,  302  North  Office  Building,  Harrisburg,  PA  17120 
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Directorships: 


1 989  -  1 994  Member  Board  of  Directors, 

Parents  Anonymous  of  Central  PA 
1994 -Present  Member,  Advisory  Board, 

Parents  Anonymous  of  Central  PA 
1989  -  1995  Member,  Church  Council, 

Messiah  Lutheran  Church,  Harrisburg 
1997  -  Present  Member,  Board  of  Directors, 

Drug  Free  PA 


Military  Service:  Have  you  had  any  military  service?  If  so,  give  particulars,  including 
the  dates,  branch  of  service,  rank  or  rale,  serial  number  and  type  of  discharge  received. 

No. 

Honors  and  Awards:  List  any  scholarships,  fellowships,  honorary  degrees,  and  honorary 
society  memberships  that  you  believe  would  be  of  interest  to  the  Committee. 

In  1996  I  was  named  "Toll  Fellow"  by  the  Council  of  State  Government.  This  program 
selects  forty  "emerging  government  leaders"  from  across  the  United  States  for  recognition 
and  leadership  training    I  attended  this  program  in  September  1996. 

1973,  Nicholls  State  University 
B.A.,  Magna  cum  laude 

Vernon  F.  Galliano  Award  for  Outstanding  Graduate,  Social  Sciences  Department 
(1973,  Nicholls  State  University) 

Bar  As.sociations:  List  all  bar  associations,  legal  or  judicial-related  committees  or 
conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

Pennsylvania  Bar  Association,  Member 
September  30,  1993  -  Present 
Statutory  Law  Committee,  Member 
Vice  Chair,  May  1993  -  April  1995 

Colorado  Bar  Association,  Former  Member 
Colorado  Women's  Bar  Association,  Former  Member 
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1 0,  Other  Memberships:  List  all  organizations  to  which  you  belong  that  are  active  in 
lobbying  before  public  bodies.  Please  list  all  other  organizations  to  which  you  belong. 

Organizations  that  Lobby: 

Member,  National  Association  of  Secretaries  of  State 

Member,  Women  Executives  in  State  Government 

Other: 

Member,  Advisory  Board 
Parents  Anonymous  of  Central  PA 

Member,  Board  of  Directors 
Drug  Free  PA 

Member, 

Former  Member  of  Church  Council 

Messiah  Lutheran  Church 

Member,  Carlisle  Country  Club 

1 1 .  Court  Admission:  List  all  courts  in  which  you  have  been  admitted  to  practice,  with  dates 
of  admission  and  lapses  if  any  such  memberships  lapsed.  Please  explain  the  reason  for 
any  lapse  of  membership.  Please  explain  the  reason  for  any  lapse  of  membership.  Give 
the  same  information  for  administrative  bodies  which  require  special  admission  to 
practice. 

Supreme  Court  of  Colorado,  October  21,  1976 

United  States  District  Court,  District  of  Colorado,  October  21,  1976 

Inactive  membership  lapsed  in  1996,  when  1  inadvertently  failed  to  remit  administrative, 

charges 

Reactivated  in  April  1998 

Supreme  Court  of  Pennsylvania,  August  26,  1986 

United  States  District  Court,  Middle  District  PA,  February  8,  1993 
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12.  f^hlished  Wriiinp:  List  the  titles,  publishers,  and  dates  of  books,  articles,  repcnis,  or 
other  published  material  you  have  written  or  edited  Please  supply  one  copy  of  all 
published  material  not  readily  available  to  the  Committee.  Also,  please  supply  a  copy  of 
all  speeches  by  you  on  issues  involving  constitutional  law  or  legal  policy.  If  (here  were 
press  reports  about  the  speech,  and  they  are  readily  available  to  you,  please  supply  them. 

Pennsylvania  Department  of  Sute  1995  Annual  Report, 
Penasylvania  Department  of  State  1996  Annua]  Report 
The  Pennsylvania  Voter  R^stration  Act,  "A  Report  to  the  Pennsylvania  General 

Assembly  on  the  Implementation  of  Aa  25  of  1995",  June  28,  1996 
The  Pennsylvania  Voter  Registration  Act,  "A  Report  to  the  Pennsylvania  General 

Assembly  on  the  Administration  of  Act  25  of  1995".  June  30,  1997 
Testimony  —  Before  the  House  of  Representatives  State  Govenuneni  Committee,  Report 

of  the  Ninth  Statewide  Investigating  Grand  Jury,  April  10,  1995 
Testimony  —  Before  the  House  State  Government  Committee,  Public  Hearing  on  House 

Bill  1422,  January  17.  1996 
Testimony  —  Before  the  House  Professional  Licensure  Committee,  House  Bill  1892, 

September  18,  1996 
Testimony  —  Before  the  House  of  RepresenUtives  Intergovernmental  Afi&irs  Committee, 

Implementation  of  Executive  Order  1996-1,  February  27,  1997 
Testimony  —  Before  the  Pennsylvania  Senate  State  Government  Committee,  "Senate  Bill 

r,  June  18,  1997 
Remarks  —  Before  House  Intergovernmental  Affairs  Committee;,  Informal  Meeting, 
House  Resolution  29,  March  5,  1996 

Remarks  —  "Annual  Report  -  PVRA  Implementation",  July  1,  1996 
Remarks  —  "PA  County  Election  OfiBcials  Conference",  September  11,  1996 
Remarks  —  "53"*  Electoral  College".  December  16.  1996 
Remarks  —  "Computerization  of  Campaign  Finance",  May  20,  1997 
Remarks  —  Marking  the  Rededication  of  the  Justice  Bell,  August  26, 1997 
Remarks  —  Dedication  of  the  PA  Voter  Exhibit  and  Voter  Hall  of  Fame,  September  10, 
1997 

13.  fJealth:  What  is  the  present  state  of  your  health?  List  the  date  of  your  last  physical 
examtnatton. 

Excellent.    November  17,  1997 

14.  Judicial  Office:  State  (chronologically)  any  judicial  officesyou  have  held  whether  such 
position  was  elected  or  appointed,  and  a  description  of  the  Jurisdiction  of  each  such 
court. 

None. 
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15.        Citations:  If  you  are  or  ha\'e  been  a  judge,  provide:  (1)  citations  for  the  ten  most 
significant  opinions  you  have  written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or  where  your  judgment  was 
affirmed  with  significant  criticism  of  your  substantive  or  procedural  rulings;  and  (3) 
citations  for  significant  opinions  on  federal  or  state  constitutional  issues,  together  with 
the  citation  to  appellate  court  rulings  on  such  opinions.  If  any  of  the  opinions  listed  were 
not  officially  reported,  please  provide  copies  of  the  opinions. 

N/A. 


16.  Public  Office:  State  (chronologically)  any  public  offices  you  have  held,  other  than 
judicial  offices,  including  the  terms  of  service  and  whether  such  positions  were  elected  or 
appointed.  State  (chronologically)  any  unsuccessful  candidacies  for  elective  public 
office. 

I  currently  hold  state  office  in  Pennsylvania.  As  Secretary  of  the  Commonwealth,  I  serve 
as  a  member  of  the  Governor's  cabinet,  and  oversee  the  Pennsylvania  Department  of 
State.  I  was  appointed  by  Governor  Thomas  J  Ridge  on  January  17,  1995,  and  confirmed 
by  the  Senate  of  Pennsylvania  on  March  21,  1995 

17.  Legal  Career: 

a.  Describe  chronologically  your  law  practice  and  experience  after  graduation  from 

law  school  including: 

1.  whether  you  served  as  a  clerk  to  a  judge,  and  if  so,  the  name  of  the  judge, 
the  court,  and  the  dales  of  the  period  you  were  a  clerk; 

I  did  not  clerk  for  a  Judge. 

2.  whether  you  practiced  alone,  and  if  so,  the  addresses  and  dates; 
1  have  not  practiced  alone. 


703 


3 .  the  dates,  names  and  addresses  of  law  firms  or  offices,  companies  or 

governmental  agencies  with  which  you  have  been  connected,  and  the 
nature  of  your  connection  with  each; 

1977-1978  Trial  Attorney,  U.S.  Equal  Employment  Opportunity 
Commission,  2401  E  Street,  N.W.,  Washington,  D.C.  20507 

1978-1980  Assistant  Attorney  General,  Colorado  Attorney  General's 
OfTice,  1525  Sherman  Street,  5*^  Floor,  Denver,  Colorado  80203 

1980-1986    Deputy  District  Attorney,  Denver  District  Attorney's 
OfTice,  303  West  Colfax  Avenue,  Denver,  Colorado  80204 

November  1986-March  1991   Deputy  Attorney  General,  Pennsylvania 
Office  of  Attorney  General,  16th  Floor,  Strawberry  Square, 
Harrisburg,  PA  17120 

March  1991-December  1992  Chief  Counsel,  Independent  Regulatory 
Review  Commission,  333  Market  Street,  Harrisburg,  PA  17101 

January  1993-January  1995  Senior  Associate  Attorney,  Wolf,  Block, 
Schorr  and  Solis  Cohen,  305  North  Front  Street,  Suite  401, 
Harrisburg,  PA   17101 

January  1995-Present  Secretary  of  the  Commonwealth,  Department 
of  State,  302  North  Office  Building,  Harrisburg,  PA   17120 

1 .  What  has  been  the  general  character  of  your  law  practice,  dividing  it  into 

periods  with  dates  if  its  character  has  changed  over  the  years? 

1977-1986       Trial  Practice 

1986-1995       Administrative  and  Regulatory  Law 

1995-Present    Law-Related  Government  Management 
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Describe  your  typical  former  clients,  and  mention  the  areas,  if  any,  in 
which  you  have  specialized. 

During  my  first  ten  years  of  practice,  1  specialized  in  trial  practice, 
representing  federal  and  state  agencies  in  trial  and  appellate  courts  UTiile 
employed  as  a  Trial  Attorney  with  the  EEOC,  I  specialized  in  employment 
discrimination  cases    I  prosecuted  individual  and  class  action  employment 
discrimination  cases  in  various  United  States  District  Courts  as  a  member 
of  the  Regional  Litigation  Center  in  Denver,  Colorado.  When  I  joined  the 
Colorado  Attorney  General's  office  as  Assistant  Attorney  General,  my 
practice  areas  were  expanded  to  include  trial  and  appellate  litigation 
involving  state  agencies.  I  represented  the  Colorado  Department  of 
Revenue  in  administrative  hearings  and  in  trial  and  appellate  courts  in 
matters  related  to  taxation,  licensing,  and  employment,   I  drafted  agency 
regulations  and  represented  the  Department  in  court  with  regard  to  those 
regulations     From  1980  to  1986, 1  served  as  a  Deputy  District  Attorney 
with  the  Denver  District  Attorney's  Office    As  Trial  Deputy,  I  prosecuted 
cases  in  Denver,  Colorado's  felony,  juvenile,  and  misdemeanor  courts    I 
also  served  for  one  year  as  Appellate  Deputy.  Thereafter.  I  served  as  a 
member  of  the  Complex  Prosecutions  Unit,  prosecuting  white  collar  crime 
before  the  Denver  County  Grand  Jury    1  also  directed  a  special  unit  for  the 
investigation  and  prosecution  of  domestic  violence  and  crimes  against 
children,  prosecuting  cases  from  investigation,  through  trial  In  1986,  I 
relocated  to  Pennsylvania 

From  1986-1995,  1  practiced  primarily  administrative  and  regulatory  law  in 
the  Commonwealth  of  Pennsylvania  and  continued  in  some  limited  trial 
practice    As  a  Deputy  Attorney  General  from  1986  to  1991,  I  conducted 
the  Attorney  General's  review  of  all  state  agency  regulations.  I  also 
participated  in  the  research  and  drafting  of  formal  Attorney  General's 
opinions  to  agency  heads  seeking  advice  and  legal  protection  under  the 
Commonwealth  Attorney's  Act.    From  1991  to  1993,  as  Chief  Counsel  to 
an  independent  state  agency,  I  advised  the  Commissioners  and  professional 
staff  on  all  matters    I  analyzed  regulations  from  all  state  agencies  for 
consistency  with  state  and  federal  laws,  and  advised  the  Commissioners  in 
their  deliberations  on  these  regulations    I  represented  state  agencies  until  1 
left  state  government  in  1993  to  join  Wolf  Block  Schorr  &  Solis-Cohen 
There,  I  counseled  clients  on  government-related  matters  I  also  engaged  in 
civil  trial  practice,  representing  attorneys  in  malpractice  cases 
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In  January  of  1995, 1  was  nominated  by  Governor  Ridge  to  serve  as 
Secretary  of  the  Commonwealth.  My  nomination  was  approved  by  the 
Senate  on  March  21,  1995.  As  Secretary  of  the  Commonwealth,  I  am 
responsible  for  varied  adjudicatory  and  ministerial  functions  that  are  law- 
related,  including  investigations  and  prosecutions  of  professional  licensees, 
and  charitable  organizations    I  also  coordinate  statewide  elections  and 
enforce  election  and  campaign  laws.  I  oversee  a  diverse  regulatory  and 
enforcement  agency  of  state  government,  managing  a  400  employee 
department  and  a  28  million  dollar  budget. 

1 .  Did  you  appear  in  court  frequently,  occasionally,  or  not  at  all?  If  the 
frequency  of  your  appearances  in  court  varied,  describe  each  such 
variance,  giving  dates. 

The  character  of  my  practice  has  changed  significantly  over 
the  years,  as  has  the  frequency  of  my  court  appearances. 
During  my  years  as  an  active  trial  lawyer,  I  appeared  in  court 
daily.  I  currently  maintain  no  courtroom  practice. 

2.  What  percentage  of  these  appearances  was  in: 

(a)       federal  courts,  ( 1 977-78- 1 00%) 

(bj       state  courts  of  record,  (after  1978-1986  —  100%) 

(c)        other  courts.  N/A 

3.  What  percentage  of  your  litigation  was: 

(a)  civil.  (Except  for  1 980- 1 986,  1 00%) 

(b)  criminal.  ( 1 980- 1 986- 1 00%) 

4.  State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict  or 
judgment  (rather  than  settled),  indicating  whether  you  were  sole  counsel, 
chief  counsel,  or  associate  counsel. 

I  tried  approximately  sixty  cases  to  verdict  as  sole  counsel.  Additionally,  1 
routinely  tried  non-jury  proceedings  and  motions,  numbering  into  the 
hundreds. 
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5 .  What  percentage  of  these  trials  was: 

(a)       jury,  (80%) 
{bj        non-jury.  (20%) 

1 8 .       Litigation:  Describe  the  ten  most  significant  litigated  matters  which  you  personally 

handled.   Give  the  citations,  if  the  cases  were  reported,  and  the  docket  number  and  date 
if  unreported   Give  a  capsule  summary  of  the  substance  of  each  case.  Identify  the  party 
or  parties  whom  you  represented;  describe  in  detail  the  nature  of  your  participation  in 
the  litigation  and  the  final  disposition  of  the  case.  Also  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before  whom 
the  case  was  litigated;  and 

(c)  the  individual  name,  addresses,  and  telephone  tmmbers  of  co-counsel  and 
of  principal  counsel  for  each  of  the  other  parties. 

1.  Colorado  v.  A&A  Auto  Wrecking.  (625  P.2d  1021.  (1981)) 

As  counsel  to  the  Colorado  Department  of  Revenue,  I  advised  the  department  in  the 
promulgation  of  a  regulation  to  limit  the  use  of  automobile  dealer  license  plates.  The 
regulation  was  challenged  as  beyond  the  authority  of  the  Department,  and  the  matter  tried 
before  the  Hon.  Zita  L  Weinshienk  in  Denver  District  Court  on  Feb.  2,  1979-.  1  served  as 
trial  counsel,  then  briefed  and  argued  the  case  on  appeal  to  a  three-judge  panel  of  the 
Colorado  Court  of  Appeals    The  Colorado  Supreme  Court  granted  certiorari  and  I 
successfully  argued  the  case  to  the  Court,  gn  banc.  I  served  as  sole  counsel  throughout 
the  proceedings  (Opposing  Counsel:  James  Travis  Tice,  Esq    2001  E  Easter  Avenue, 
Suite  202,  Littleton,  Colorado  80122) 

2.  People  vDavhoff.  (42  Colo  App  91  595  P  2d  1051,  (1979)) 

I  defended  the  Colorado  Department  of  Revenue,  Motor  Vehicle  Division  in  this 
successful  challenge  to  application  of  Colorado's  driving  under  the  influence  law  on 
private  property.  I  briefed  the  case  before  the  Colorado  Court  of  Appeals  and  argued  the 
case  to  the  Colorado  Supreme  Court,  en  banc.  (Opposing  Counsel:  James  John  Kissell, 
Jefferson  County  Court  &  Administration  Facility:  Court  Section,  100  Jefferson  County 
Parkway,  Golden,  Colorado  80401.  (303)  271-6201) 

3.  Peoplev  Jack  D  Willis  (84CR1895) 

This  million  dollar  white  collar  fraud  case  against  a  local  gold  and  silver  dealer  was 
initiated  by  a  multi-count  grand  jury  indictment    1  tried  the  case  on  March  25  and  26, 
1981,  before  the  Hon.  Alvin  D.  Lichenstein,  in  Denver  District  Court,  Courtroom  10,  and 
briefed  and  argued  all  motions  The  defendant  waived  jury  trial  and  was  acquitted  by  the 
judge.  (Defense  Counsel,  Normando  R.  Pacheco,  Esq.  1900  Grant  Street,  Suite  610, 
Denver,  Col  80203,  (303)  861-9200) 
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4.  Coalition  of  High  Volume  Medicaid  Providers  v.  Karen  F.  Snider.  Secretary  of  Public 
Welfare.  (Commonwealth  Court  of  PA,  No.  123  M.D.  1994) 

This  complex  lawsuit  challenged  a  state  welfare  regulation  that  replaced  a  fee-for-service 
healthcare  system  with  managed  care.  I  served  as  part  of  the  litigation  team  contributing 
expertise  on  issues  of  state  government  regulatory  authority.  The  case  was  recently 
withdrawn  after  the  department  revised  its  policy.  (Co-Counsel:  Gerald  Gomish,  Wolf, 
Block,  Schorr  and  Solis-Cohen,  Twelfth  Floor  Packard  Building,  1 1 1  South  15*  Street, 
Philadelphia,  PA  19102-2678,  (215)  977-2000  —  Opposing  Counsel:  John  Kane, 
Department  of  Public  Welfare,  309  Health  and  Welfare  Building,  Harrisburg,  PA  17105, 
(717)783-2800) 

5.  People  V  Bruce  Wimberlv.  (83CR  1538,  83  CR  1747) 

I  advised  the  Denver  Police  Department  throughout  the  investigation  and  apprehension  of 
an  infamous  serial  rapist.  With  co-counsel,  we  tried  numerous  motions  attacking  search 
warrants,  arrest  warrants  and  identification  procedures.  The  defendant  pleaded  guilty 
before  the  Hon  Paul  Markson.  Judge,  Denver  District  Court.  (Co-Counsel:  William 
Buckley,  Defense  Counsel,  1343  Delaware  Street,  Denver,  Colorado  80204,  (303)  893- 
8933  —  Brian  Holland,  Public  Defender,  730  17*  Street,  Denver  Colorado  80202,  (303) 
820-4420) 

6.  People  V  Fred  Valdez,  (83CR  1200) 

I  co-chaired  this  child  homicide  case  which  involved  extensive  trial  preparation  and 
motions  before  the  Honorable  Lynne  Hufnagel,  Courtroom  17,  Denver  District  Court. 
The  Defendant  entered  a  guilty  plea    (Co-Counsel:  Hon.  Christopher  C.  Cross,  Judge, 
Arapahoe  County  District  Court,  7325  South  Potomac  Street,  Englewood,  Colorado 
80102,  (303)  640-5559  —  Brian  Holland,  Public  Defender,  730  17*  Street,  Denver, 
Colorado,  80202,  (303)  820-4420) 

7.  People  V.  Williams,  (docket  number  unavailable) 

This  aggravated  incest  case  was  significant  and  difficult  as  a  rare  prosecution  under 
provisions  of  the  Colorado  incest  law  protecting  victims  of  parental  incest  until  age 
twenty-one.  The  named  victim  was  eighteen  when  the  offense  was  committed,  and  twenty 
at  time  of  trial  before  the  Hon.  Robert  Fullerton  in  January  1985,  Courtroom  10  of  Denver 
District  Court.  The  Defendant  was  convicted  on  trial  to  the  jury.  (Defense  Counsel: 
Richard  L.  Davis,  Public  Defender,  Public  Defender's  Office,  110  16*  Street,  #  1300, 
Denver,  CO,  80202,  (303)  620-4999) 
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8.  Caffrey  v.  Boyer  &  Ritter  &  Skarlatos  &  Zonarich.  (Court  of  Common  Pleas.  Dauphin 
County,  No.  908  S  1992) 

I  defended  an  attorney  accused  of  professional  negligence  in  connection  with  the 
preparation  of  an  agreement  of  sale  for  the  purchase  of  an  automobile  dealership    The 
purchaser  sued  his  accountants  and  his  counsel  alleging  that  they  had  provided  inadequate 
protections  in  the  agreement  of  sale    I  became  Secretary  of  the  Commonwealth  before  the 
case  was  completed,  but  have  been  advised  that  the  case  settled.  (Co-Counsel:  H.  Robert 
Fiebach,  Cozen  &  O'Connor,  1900  Market  Street,  Philadelphia,  PA  19103,  (215)  665- 
2000  —  Opposing  Counsel.  Frank  Lavery,  Lavery  &  Kain,  301  Market  Street,  Harrisburg, 
PA  17101,  (717)  233-6633) 

9.  Hummer  v.  Fenstermacher.  et.  al.  (United  States  District  Court,  Middle  District  of 
Pennsylvania,  3:CV-92-l734) 

I  assisted  in  the  defense  of  a  claim  for  professional  negligence  against  an  attorney  who 
practiced  in  Cumberland,  County,  Pennsylvania.  Plaintiffs  asserted  claims  arising  under 
the  securities  laws  in  connection  with  the  syndication  of  a  real  estate  transaction.  I  was 
appointed  Secretary  of  the  Commonwealth  before  final  disposition  of  the  case.  (Co- 
Counsel:  H.  Robert  Fiebach.  Cozen  &  O'Connor,  1900  Market  Street,  Philadelphia,  PA 
19103,(215)665-2000) 

10.  Samuel  Rappaport  Limited  Partnership  v  Tax  Review  Board.  (Court  of  Common 
Pleas,  Philadelphia  County,  No.  92-0 1 -TC- 1 641,  92-0 1 -TC- 1642) 

I  assisted  with  the  appeal  of  a  significant  tax  case  brought  by  the  City  of  Philadelphia 
against  a  major  property  owner    We  successfijily  defended  the  claim  of  the  city  against 
the  property  owner.  (Co-Counsel:  Joseph  C  Bright,  Wolf  Block,  Schorr  and  Solis- 
Cohen,  Twelfth  Floor  Packard  Building,  1 1 1  South  15"^  Street,  Philadelphia,  PA  19102, 
(215)977-2022) 

During  my  practice  as  a  Deputy  District  Attorney,  1  served  in  Denver's  misdemeanor, 
juvenile,  and  felony  courts,  prosecuting  hundreds  of  cases    I  routinely  appeared  before 
Judge  Anthony  Greco  in  misdemeanor  court,  Judge  Dana  Wakefield  in  juvenile  court,  and 
Judge  Leonard  Plank  in  felony  court    In  1982,  1  headed  the  Denver  District  Attorney's 
Domestic  Violence  Unit  and  was  charged  with  developing  a  protocol  for  the  investigation 
and  prosecution  of  crimes  of  physical  and  sexual  abuse  against  children.  The  most 
significant  trials  in  my  years  as  a  district  attorney  were  while  prosecuting  these  cases.  The 
most  significant  of  these  cases  was  a  number  of  felony  prosecutions  from  1982-1984  for 
sexual  crimes  against  children    I  served  as  prosecuting  attorney  without  co-counsel. 
These  cases  were  significant  because  they  represented  a  multi-disciplinary  approach  to 
prosecuting  difficult  cases    By  coordinating  police,  social  services  and  district  attorney 
resources  from  complaint  through  trial,  we  successfijily  prosecuted  a  number  of  significant 
cases 
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Since  my  appointment  as  Secretary  of  the  Commonwealth,  I  have  not  been  actively 
engaged  in  a  trial  practice.  The  following  attorneys  can  comment  on  my  professional 
competence: 


Leroy  S.  Zimmerman,  Esquire 
Eckert,  Seamans,  Cherin  &  Mellott 
One  South  Market  Square  Building 
213  Market  Street 
Harrisburg,  PA  17101 
(717)237-6020 

David  J.  DeVries,  Esquire 
Chief  Deputy  Attorney  General 
Office  of  Attorney  General 
Strawberry  Square,  PA  17120 
(717)783-1111 

John  R.  McGinley,  Jr.,  Esquire 
Grogan,  Graffam,  McGinley  &  Lucchino 
3  Gateway  Center,  22"''  Floor 
Pittsburgh,  PA  15222 
(412)553-6300 

Gerald  Gomish,  Esquire 

Wolf,  Block,  Schorr  and  Solis-Cohen 

Twelfth  Floor  Packard  Building 

111  South  15'' Street 

Philadelphia,  PA  19102 

(215)977-2000 

Joseph  C.  Bright,  Esquire 

Wolf,  Block,  Schorr  and  Solis-Cohen 

Twelfth  Floor  Packard  Building 

111  South  IS""  Street 

Philadelphia,  PA  19102 

(215)977-2000 

Honorable  Charles  D.  Lemmond 
Senate  of  Pennsylvania 
172  Main  Capitol 
Harrisburg,  PA  17120 
(717)787-7428 
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Richard  Spiegelman,  Esquire 
Chief  Counsel 
Auditor  General 

224  Finance  Building 
Harrisburg,  PA  17120 
(717)787-4546 

Gary  R.  Hoffman,  Esquire 
Director,  PA  Code  and  PA  Bulletin 
Legislative  Reference  Bureau 
647  Main  Capital  Building 
Harrisburg,  PA  17120 
(717)783-1530 

Paul  A.  Tufano,  Esquire 
General  Counsel  to  the  Governor 
Office  of  General  Counsel 

225  Main  Capitol 
Harrisburg,  PA  17120 
(717)787-2551 

Honorable  Leonard  Plank 

Judge 

Court  of  Appeals 

Colorado  State  Judicial  Building 

2  East  14*  Avenue 

Denver,  CO  80203 

(303) 837-3708 


19.        Legal  Activities:  Describe  the  most  significant  legal  activities  you  have  pursued, 

including  significant  litigation  which  did  not  progress  to  trial  or  legal  matters  that  did 
not  involve  litigation.  Describe  the  nature  of  your  participation  in  this  question,  please 
omit  any  information  protected  by  the  attorney-client  privilege  (unless  the  privilege  has 
been  waived.) 

I  view  my  experiences  as  a  prosecutor  described  above  as  among  my  most  significant 
experiences  as  a  lawyer.  Through  a  heavy  caseload  of  trials  and  evidentiary  hearings,  and 
research  and  writing,  I  developed  sound  trial  and  analytical  skills  that  continue  to  serve  me 
well.  I  learned  first-hand  that  public  office  represents  an  important  trust  and  responsibility 
that  must  never  be  abused.  In  a  large  city  prosecution  office  that  offisred  many 
opportunities  for  overreaching,  I  worked  for  and  learned  from  a  public  official  who  valued 
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honesty,  fairness,  and  integrity  over  case  statistics  or  popularity.  I  carry  the  values  I 
learned  in  those  years  while  working  in  public  office  today.  They  have  profoundly 
influenced  both  my  decision  to  remain  in  public  service,  and  the  manner  in  which  I  have 
served. 

As  Chief  Counsel  to  the  Independent  Regulatory  Review  Commission,  I  expanded  my 
working  knowledge  of  many  different  areas  of  the  law,  gained  an  understanding  of  the 
lawmaking  and  rulemaking  processes,  and  developed  skills  as  a  negotiator  and  conciliator. 
I  advised  a  bi-partisan  state  commission  in  its  review  and  resolution  of  diverse  legal  and 
policy  issues  related  to  regulations  proposed  by  all  agencies  of  state  government.  I 
represented  the  Commission  in  meetings  with  public  interest  groups,  the  regulated 
community,  and  state  agencies  to  gather  information  and  resolve  many  complex 
regulations  of  statewide  importance.  1  analyzed  diverse  state  and  federal  issues,  and 
assisted  the  Commissioners  in  evaluating  opposing  interests  to  arrive  at  workable  solutions 
to  regulatory  problems.  On  matters  of  legal  significance,  I  often  drafted  orders  of  the 
Commission  approving  or  disapproving  final  agency  regulations.  This  experience 
represented  an  important  opportunity  to  participate  in  the  adjudicatory  process  and  to 
learn  the  process  of  balancing  many  competing  interests  to  arrive  at  a  just  result. 

My  current  position  as  Secretary  of  the  Commonwealth  provides  me  with  an  important 
opportunity  to  serve  the  public  in  an  executive  and  policy-making  role.  This  position  has 
challenged  me  to  apply  legal  knowledge  and  organizational  and  analytical  skills  acquired 
as  a  trial  attorney  to  administer,  adjudicate,  advocate,  and  shape  public  policy. 

As  Chief  Executive  of  an  important  agency  of  state  government,  I  am  responsible  for  the 
orderly  administration  of  many  laws,  and  play  an  active  role  in  advising  the  General 
Assembly  and  the  Governor  on  matters  related  to  election  and  campaign  reporting  laws, 
charitable  solicitations,  corporate  registration,  professional  licensing,  and  athletic  contests. 
In  the  management  of  an  agency  responsible  for  testing,  licensing  and  oversight  of  nearly 
one  million  health  and  business  professionals,  I  oversee  the  presentation  and  adjudication 
of  thousands  of  disciplinary  cases  each  year.  I  manage  the  Department's  resources  to 
adjudicate  these  cases  consistent  with  statutory,  constitutional,  and  regulatory  provisions. 
I  serve  as  adjudicator  of  complaints  against  charitable  organizations,  notaries  public,  and 
licensees  of  the  State  Athletic  Commission,  with  the  assistance  of  hearing  officers.  I 
coordinate  litigation  by  and  against  the  Department  with  the  Governor's  General  Counsel 
and  the  Attorney  General,  and  make  and  participate  in  legal,  policy  and  tactical  decisions 
to  advance  the  state's  position  in  litigation. 
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n.  FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 


List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income 
arrangements,  stock,  options,  uncompleted  contracts  and  other  future  benefits  which  you 
expect  to  derive  from  previous  business  relationships,  professional  services,  firm 
memberships,  former  employers,  clients,  or  customers.  Please  describe  the  arrangements 
you  have  made  to  be  compensated  in  the  future  for  any  financial  or  business  interest. 

State  Employees  Retirement  Account  —  $3 1,000.00  —  I  anticipate  withdrawing  these 
funds  on  my  termination  with  the  Commonwealth  and  reinvesting  them  in  a  qualified 
rollover  account. 

Deferred  Compensation  Program  —  $20,301.00 
IRA,  PA  State  Employees  Credit  Union  —  $4,335.00 
IRA,  Amex  — $9,194.00 

I  expect  to  receive  disbursement  of  these  funds  at  mandatory  retirement  age  or  at  age  70. 

Explain  how  you  will  resolve  any  pulenlial  conflict  of  interest,  including  the  procedure 
you  will  follow  in  determining  these  areas  of  concern.  Identify  the  categories  of 
litigation  and  financial  arrangements  that  are  likely  to  present  potential  conflicts-of- 
interest  during  your  initial  service  in  the  position  to  which  you  have  been  nominated. 

I  anticipate  no  conflicts  from  pending  litigation  or  financial  arrangements.  Should  a  claim 
arise  relating  to  my  present  official  duties  that  poses  a  conflict  of  interest,  I  would  advise 
all  parties.  I  would  apply  the  Canons  of  Ethics  to  determine  whether  a  conflict  in  fact 
existed,  and  recuse  myself  in  the  event  of  a  conflict. 

Do  you  have  any  plans,  conwiilnienls.  or  agreements  to  pursue  outside  employment,  with 
or  without  compensation,  during  your  service  with  the  court?  If  so.  explain. 

No. 

List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding  your 
nomination  and  for  the  current  calendar  year,  including  all  salaries,  fees,  divideruis. 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and  other  items  exceeding  $500  or 
more  (If  you  prefer  to  do  so,  copies  of  the  financial  disclosure  report,  required  by  the 
Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 

Disclosure  Report  is  attached. 
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Please  complete  the  attached  financial  net  worth  statement  in  detail  (Add  schedules  as 
calledfor). 

See  attached  Financial  Net  Worth  Statement. 

Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so,  please 
identify  the  particulars  of  the  campaign,  including  the  candidate,  dates  of  the  campaign, 
your  title  and  responsibilities. 

Dale  Tooley  —  Mayor  (Denver,  Colorado  1983  Campaign): 

•  Served  as  phone  bank  and  literature-  drop  volunteer 
Ridge  for  Governor  —  (Pennsylvania,  1993-4  Campaign) 

•  Co-Chaired  Transition  Team  for  PA  Department  of  Revenue 

•  Served  on  Task  Forces  for  Insurance  and  for  Department  of  Environmental 
Resources 

•  Participated  in  research  and  writing  of  regulatory  reform  positions 

•  Hosted  several  fundraisers,  and  served  as  speaker  at  December  1993  fundraiser 

•  Served  as  phone  bank  and  literature-drop  volunteer 
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£ii. 


FINANCIAL   DISCLOSURE    REPORT 
FOR  CALENDAR  YEAR  1997 


(ill.S.CAfr.  4.101-1  II) 


Kane,    Yvette 


!.>«,  audMb  milml) 


U.S.  District  Judge  -  nominee 


7.  Ckaakoi  m  OBa  AMna 

302  North  Office  Building 
Harrisburg,  PA   17120 


I.  Cnn  sr  OrtulMilaii 

U.S.  District  Court,  Middle 
District,  PA 


X_Noaatfuoii.   CMC 
l«klal      Am 


6/5/98 


January  1,  1997  to 
present 


UVOHTAfT  HOTfS.   Tim  baoycnoK  accauiionytng  Ms  ftrm  mtat  be  fdUmitd  Complete  all  piwU. 
elm  ling  rim  NONE  box /oreacMp^t  where  yoy>iaoe  no  reporlablt  infiirmidum.  Sign  on  Uul  page. 


I.  POSITIONS.  (Rtportmgnlnidml  orfy:  mpp.  9-n  <rfl<atnKtia>u) 

POSITION  MAME  OF  QROANIZATION/RWTTTY 

I        NONE  (No  repoTtibIc  poulions.) 


Secretary  of  the  Commonwealth 

Advisory  Board  Member  

Government  Advisor 


Commonwealth  of  Pennsylvania 


Parents  Anonymous  of  Cenf  r^l..EA_  .. 
Drug  Free  PA      


U.  AGREEMENTS.  rvi><'T>«>wi>i<ka<OT^.arOT  i4-if^i,u»MMu.j 


□ 


uaiE 

NONE  (Mo  KfOlUkk  ICnOKWI.) 


PARTIES  AWD  TERMS 


State  Employees  Retirement  System  (8.7  years/service,  vested 

at  10  years) 
Mandatory  payment  of  5Z   of  salary  to  state  retirement  system. 
Employer  contributions  vest  at  10  years. 


m.  NON-INVESTMENT  INCOME,  (ncpomv  ..i«n.*i.f«wyoMt.  m>^  i%i4,fi.unmm^) 

DATE  SOURCE   AND   TYPE 


n 


GRO.q.q    INCOME 
(yoiui.  not  ipDuse'f) 


J 

1996 

Department  of  State, 
Department  of  State, 

Commonwealth  of  fA 

72.000.00 

1997 

Commonwealth  of  PA 

72.000.00 

1998 

Department  of  State, 

Commonwealth  of  PA 

33,139.dfl 

ZOO  IB 


rv4   if.ii    lyn     c«/en/an 
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FINANCIAL  DISCLOSURE  REPORT 


Kane,    Yvette 


IV.  REIMBURSEMENTS  -■ 

sanaCF.  DP.HrHTPTTnw 


P 


NONI  (flom^nfaiuual 


Exempt 


SSSmSS  DESCRIPTIQM 


D 


S&LQB 


NOME  (Noincknveintaiitlte.) 
Exempt 


VL   UABILmES.  (Iili^i  »im^m<'immi  *>  III*  irrthlrKiL  n<rMr.  wimt ^fUcmhk, penm ivpo.ilkh fw 
CREDITOR  WMrBTPTTOM 


□ 


VALDR    CODE* 


:  (No 
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Kane,    Yvecte 


Vn.  Page  1  INVESTMENTS  aid  TRUSTS  -  iacoaw,  Tmlac  traoMctioDj 
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FINANCIAL  DISCLOSUKE  REPORT 


Kane,    Yvette 


Dm  if* 

6/5/98 


Vm.  ADDITIONAL  INFORMATION  OR  EXPLANATIONS  (bdkate  part  of  Hcpon.) 


EX.  CERTIFICATION. 


In  compUiDOC  wtlfa  the  piDvisun  of  2S  U  S  C  §453iiidof  AdviaoryOpmiooNo.  S7of  the  Advisory  CoaunittecooJudicitlActivibcs, 
lod  tc  the  bat  of  my  knowledge  ifler  RaioDible  ioqany,  I  did  not  taiftjiiii  my  adjudicatoo'  function  in  my  iitiptin"  during  ibe  period  Luvtiul 
by  this  report  in  whidi  I,  my  spocse,  or  my  mini  cr  dependent  chQdnD  had  ■  financial  inlereit,  at  daCned  in  Csion  3C(3Xc),  m  tbc  outcome 
of  uch  litigatioiL 

I  certi^  thai  ill  infoniuiion  given  above  fmcludicg  infonnalioo  penaining  to  my  ipouie  end  minor  or  d^xndent  cfaildrcD,  if  my)  9 
■ccuratc,  tne,  md  romplnr  Co  the  best  of  my  knowledge  and  belief,  nul  that  my  mfonnation  not  reported  was  withlield  >-»-"■"•  k  met 
applicable  natutory  provuiaos  ^Tminh,^  non-diicloaun. 

I  fistha^  cenify  tat  eoncd  income  6<om  outside  cmploymeoS  md  hooarvia  md  the  aeeeptmce  of  gifii  which  have  beoi  lepgilad  n  in 
ccmplimcc  with  the  pixjvisioiu  of  S  U.S.C.  app.  4,  (  501  ec  leq.,  S  U.SC.  }  73S3  and  Judicial  Conference  regulaliaas. 


Signature. 


ititr-^*^'- 


Oatc 


U^rJ'L.'^  i'\'ii 


NOTE:  ANY  INDrVTOUAL  WHO  KNOWINGLY  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FDLE  THIS  REPORT  » 
SUBJECT  TO  CIVIL  AND  CRIMINAL  SANCTIONS  (S  U.S.C.  App.  4.  {  IM.) 
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HNANOAL  STATEMENT 
NET  WORTH 


Provide  I  complete,  cunent  flflwcltl  net  worth  mumcnt  which  Itemitcj  In  det*ll 
tU  utru  (Iflcludnj  bini:  iccounu,  rul  esuie,  luuridei,  mtu,  invettmenLs,  ind  other  finutcit] 
holdings)  til  Uabiliiiet  (bcludlrg  debu,  monftget,  lotns.  uid  other  riniAclil  obligationt)  of 
yourxlf.  your  tpouse,  »nd  other  lnunedi»t«  memberj  of  your  household. 


Assns                                1 

UMUjnu 

=-=- 

Cut)  an  Un4  *"l  in  ^"^ 

2 

000 

00 

Kolu  p4)r«fe1c  1*  Urla-uoufi 

4, 

550 

90 

\}J.  CavtncDtnl  naunitt-tU 

•dtWdl*   Schedule    A 

14, 

000 

00 

Koiu  ptjrtkU  ts  ittia-tuifevnd 

Lined  KOlHa'ct-tiU  Khrdgit 

Hout  njt'6\t  Ifi  rCt^rm 

Vnfi(te4  tcc\g{ijct"*ii  Klitdjk 

Hour  piyiib  l«  ofttn 

Asoeunti  tA^  MUi  rsMiviblc    \ 

Aceounu  ind  Mil  4iM 

DtM  from  MliU'ti  iri  h'uvdi 

UnpiI4  (MAmt  tu 

Pu<  boil  othui 

Oihtr  QTiftJi  ux  ml  inlrnfl 

Doubtful 

Xctt  iiuu  nar<{>|U  p>y>blc-«U 

135, 

141    00 

Rctl  C4U1C  «wnt4-t^d  icti«^!« 
Schedule    B 

172. 

000 

00 

Otiod  ennma  mi  odMr  Utni  piy. 

Hul  tiulc  iTiftrtt>iu  recciriilt 

0*t(  dtbu-ilcmirt; 

Kvlet  uii  other  pcnsoiJ  preperty,  furnishl 

,gs22. 

000 

00 

1 

Cub  «iJue-Lf<  inivino* 

, 

00«»«-.U-iu«>Ur|i?^?el^?Ki°X??!. 

31. 

nno 

00 

IRA   Account     (PSECU) 

4, 

315 

00 

, 

Deferred   Compensation  Acct. 

20, 

101 

:in 

IRA   Account    (Amex) 

9, 

194 

)0 

T*ui  iitaiiiM 

l'>1, 

ft91 

9Q_ 

Savings 

1. 

J24 

10 

KdWecft 

136, 

46J 

87. 

Teui  Autu 

277. 

ISA 

77 

Totil  Iifcmdu  ud  Act  «w4 

277, 

154 

77 

CONTINCENT  UABnJTIEi 

CCNXma  XNTORMATION 

As  taimut,  comitcr  or  fjualot 

None 

Af«  U7  UK'j  ptcd(»d?  CA<>d  Kh<d' 
J.) 

■JO 

Oa  Uuei  or  conlruU 

A/i  ]re«  dcfcejinl  Ir.  wvy  <qIu  or  t<|il 
tcianil 

NO 

Vtfl  OUnu 

<one 

Ktv«  ]roa  cu  itUa  tinbvfiqrl 

NO 

Pnvitlon  for  Ft^enJ  Incomt  T« 

!)one 

OOnr  if«Ul  tfcbl 

ione 

• 

=-! 
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■SCHEDULE  A 
U.S.  Government  Securities 


U.S.  Series  EE  Savings  Bonds  — 

Co-owned  with  daughters  Kathleen  Y.  Kane  and  Madeline  F.  Kane 

Share  equitable  ownership  with  Michael  J.  Kane 

Approximate  Cash  Value  $14,000.00 


720 

SCHEDULE  B 
Real  Estate  Owned 


Single  family  dwelling: 

Indian  Creek  Development,  Mechanicsburg,  PA  17055 

Mortgage  holder:  GMAC  Mortgage,  Philadelphia,  PA 

Purchased  January  17,  1996  for  $172,500.00 

Approximate  value  $172,500.00 
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III.  GENERAL  (PUBLIC) 

An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association 's  Code  of 
Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional 
prominence  or  professional  workload,  to  find  some  time  to  participate  in  serving  the 
disadvantaged  "  Describe  what  you  have  done  to  fulfill  these  responsibilities,  listing 
specific  instances  and  the  amount  of  time  devoted  to  each. 

Through  my  career  in  the  public  sector  career,  I  have  had  the  opportunity  to  serve  the 
needs  of  victims  of  domestic  violence,  sexual  abuse,  consumer  fraud  and  discrimination    I 
have  also  served  the  community  through  affiliations  with  volunteer  organizations.  I  served 
as  a  mentor  to  an  at-risk  teen  as  a  volunteer  for  Big  Sisters  of  Colorado,  (1982-1984) 
(estimated  200  hours  yearly).  As  a  member  of  the  Junior  League  of  Harrisburg  (1986- 
1988),  I  participated  in  group  community  improvement  projects,  (estimated  100  hours 
yeariy).  I  have  served  as  a  council  member  and  a  project  volunteer  for  Messiah  Lutheran 
Church,  a  downtown  church  active  in  providing  service  and  a  food  bank  to  intercity 
residents,  (1988-present)  (estimated  50  hours  yearly).  I  have  served  as  board  member  and 
am  presently  an  advisor  to  Parents  Anonymous  of  Central  PA,  a  self-help  group  for 
parents  at  risk  for  child  abuse,  (1986-present)  (estimated  25  hours  yearly).  I  am  currently 
a  government  advisor  and  a  member  of  the  board  of  directors  of  Drug  Free  PA,  an 
affiliate  of  the  Partnership  for  Drug  Free  America,  (1987-present)  (estimated  25  hours 
yearly). 

The  American  Bar  Association 's  Commentary  to  its  Code  of  Judicial  Conduct  stales  that 
it  is  inappropriate  for  a  judge  to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you  currently  belong,  or  have  you 
belonged,  to  any  organization  which  di.scriminates  —  through  either  formal  membership 
requirements  or  the  practical  implementation  of  membership  policies?  If  so,  list,  with 
dates  of  membership.   What  you  have  done  to  try  to  change  these  policies? 

No. 

Is  there  a  selection  commission  in  your  jurisdiction  to  recommerui  candidates  for 
nomination  to  the  federal  courts?  If  so,  did  it  recommend  your  nomination?  Please 
describe  your  experience  in  the  entire  judicial  selection  process,  from  beginning  to  end 
(including  the  circumstances  which  led  to  your  nomination  and  interviews  in  which  you 
participated). 

Yes.  I  applied  to  the  Federal  Judicial  Nominating  Commission  for  Pennsylvania  for  an 
interview  and  was  interviewed  by  a  three-person  screening  panel  on  June  17,  1997.  Later 
that  day,  I  was  interviewed  by  the  entire  panel  of  1 8  members.  By  letter  dated  September 
7,  1997,  from  the  Honorable  Arlen  Specter  and  the  Honorable  Rick  Santorum,  I  was 
notified  that  the  Federal  Judicial  Nominating  Committee  had  recommended  my  name  for 
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nomination  for  a  vacancy  in  the  Middle  District  of  Pennsylvania    I  was  interviewed  by 
representatives  of  the  US  Department  of  Justice  on  March  26,  1998    I  was  interviewed 
by  an  agent  of  the  Federal  Bureau  of  Investigation  on  April  6,  1998,  and  a  background 
investigation  undertaken  by  that  agency.  On  May  4,  1998,  my  Personal  Data 
Questionnaire  was  submitted  to  the  American  Bar  Association  and  that  organization 
conducted  a  review  of  my  legal  qualifications. 


/  Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee  discussed  with 

you  atiy  specific  case,  legal  issue  or  question  in  a  manner  that  could  reasonably  be 
interpreted  as  asking  how  you  would  rule  on  such  case,  issue,  or  question?  If  so,  please 
explain  fully. 

No. 

5.  Please  discuss  your  views  on  the  following  criticism  involving  "judicial  activism" 

The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within  society 
generally,  has  become  the  subject  of  increasing  controversy  in  recent  years.  It  has 
become  the  target  of  both  popular  and  academic  criticism  that  alleges  that  the  judicial 
branch  has  usurped  many  of  the  prerogatives  of  other  branches  and  levels  of 
government. 

Some  of  the  characteristics  of  this  "judicial  activism  "  have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than 

grie  vance-resotii  lion ; 
b  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a  vehicle 

for  the  imposition  of  far-reaching  orders  extending  to  broad  classes  of 

individuals. 
c.  A  tendency  by  the  judiciary  to  impose  broad,  affirmative  duties  upon 

governments  and  society; 
d  A  tendency  by  the  judiciary  toward  loosening  jurisdictional  requirements 

such  as  standing  and  ripene.'is;  and 
e  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in  the 

manner  of  an  admiiii.sliator  with  continuing  oversight  responsibilities. 


Respect  for  the  judicial  branch  as  a  vital  part  of  our  democratic  system  is  critical  to  the 
administration  of  justice  and  to  the  smooth  fijnctioning  of  our  government    Competent 
and  fair  judges  are  important  to  the  orderly  conduct  of  our  community.  However,  an 
understanding  and  appreciation  of  the  executive  and  legislative  branches  are  critical  to 
understanding  the  limitations  on  the  judiciary    Issues  of  public  policy  are  reserved  for 
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resolution  by  the  legislature  because  it  is  the  legislative  process  that  is  best  suited  to  a  full 
dialogue  and  to  a  democratic  resolution  of  issues  of  importance  to  the  community  at  large 
Likewise  the  execution  of  these  laws  is  left  to  the  executive  branch,  charged  with  the 
balancing  of  competing  needs  for  scarce  government  resources    The  judiciary  is  not 
charged  with  fashioning  a  solution  for  social  ills 

As  courts  of  limited  jurisdiction,  federal  courts  must  respect  constitutional  grants  of  power 
set  forth  in  Article  III  of  the  United  States  Constitution,  and  statutory  grants  of 
jurisdiction    Where  jurisdiction  is  proper,  the  courts  must  ensure  that  the  case  is  ripe  for 
decision  and  brought  by  the  party  in  interest  to  address  real  and  immediate  harm    The 
case  precedents  for  determining  "case  or  controversy"  must  be  carefully  applied  to 
preserve  judicial  economy,  to  maintain  the  scheme  established  by  Congress  for  the 
resolution  of  issues  by  administrative  agencies  and  the  courts,  and  to  respect  the  authority 
of  state  courts 
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AFFTDAVTT 


I,  Yvette  Kane,  do  swear  that  the  information  provided  in  this  statement  is,  to  the  best  of  my 
knowledge,  true  and  accurate. 


'(DATE) 


(NAN&) 


/X>JOTARY) 


^c!3:li!  Sei! 

Brandi  L  Tliomns,  r-o'^.'v  Public 

Lower  Paxicn  Tv.p  ,  ;.'-.■ ' -^o  uoun;/ 

My  Cotnmiss  3n  E'.pre;  CepL  '22.  2001 


Mtmtwr,  Pennsylvai^  Assicitiiion  o'  Noiaiies 
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;.   BICGRAPKICAL  INFORMATION   FUBLIC) 

1.  Full  r.a~e   include  ar.y  former  names  used.) 

Matthew  Francis  Kennelly 

2.  Address:  List  current  place  of  residence  and  office 
address  es; . 

Residence:      Evanston,  Illinois 

Office:         Cotsirilos,  Stephenson,  Tighe  & 

Streicker,  Ltd.,  33  North  Dearborn 
Street,  Suite  600,  Chicago,  Illinois 
60602 

3 .  Date  and  place  of  birth 

Cctcber  6,  1956,  Marion,  Indiana 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's 
name).   List  spouse's  occupation,  employer's  name  and 
business  address (es). 

I  am  married  to  Leigh  Anne  Kennelly  (formerly  Leigh 
Ar..ne  Kremer)  .   She  is  a  librarian  employed  by  the 
Evanston  Public  Library,  1703  Orrington  Ave.,  Evanston, 

5.  Education :  List  each  college  and  law  school  you  have 
attended,  including  dates  of  attendance,  degrees  received, 
and  dates  degrees  were  granted. 

College:        University  of  Notre  Dame,  B.A.  in 

Government,  summa  cum  laude,  attended 
from  August  1974  through  June  1978, 
degree  awarded  June  1978. 

Law  School:     Harvard  Law  School,  J.D.,  magna  cum 

laude,  attended  from  August  1978  through 
June  1981,  degree  awarded  June  1981. 

6.  Employnent  Record:  List  (by  year)  all  business  or 
professional  corporations,  companies,  firms,  or  other 
enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were 
connected  as  an  officer,  director,  partner,  proprietor,  or 
employee  since  graduation  from  college. 

ZT'.ployTTient : 

SuT.mer  1978:        Order  selector  at  Food  Marketing 
Corp.  (now  called  Super  Valu  Fort 
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Wayne  Distribution  Center) ,  Fort 
Wayne,  Indiana. 

Sur.mer  1979:         SumT.er  clerk  in  the  law  firm  of 
Chcate,  Hall  &  Stewart,  aostcn, 

Massachusetts . 

Su~mer  1980:         Summer  clerk  in  the  law  firm  of 
Kirkland  i  Ellis,  Chicago, 
Illinois . 

1981  -  1982:        Associate  in  the  law  firm  of 

Hedlund,  Hunter  &  Lynch  (now  called 
Latham  &  Watkins) ,  Chicago, 
Illinois . 

1982  -  1984:         Law  Clerk  to  United  States  District 

Judge  Prentice  H.  Marshall,  United 
States  District  Court  for  the 
Northern  District  of  Illinois. 

1984  -  present:      Law  firm  of  Cotsirilos,  Stephenson, 
Tighe  &  Streicker,  Ltd.,  Chicago, 
Illinois.   Associate  1984-89; 
partner  as  of  1990;  shareholder  as 
of  1993. 

Other: 

1984  -  present:      Member  of  Board  of  Directors, 
Lawyers  Committee  for  Better 
Housing,  Inc.,  a  not  for  profit 
corporation  located  in  Chicago, 
Illinois.   I  was  President  of  the 
Board  of  Directors  from  1988 
through  19  96. 

Military  Service:  Have  you  had  any  military  service?   If  so, 
give  particulars,  including  the  dates,  branch  of  service, 
rank  or  rate,  serial  number  and  type  of  discharge  received. 

None . 

Honors  and  Awards:  List  any  scholarships,  fellowships, 
honorary  degrees,  and  honorary  society  memberships  that  you 
believe  would  be  of  interest  to  the  Committee. 

I  graduated  from  the  University  of  Notre  Dame  summa  cum 
laude  in  1978. 

I  was  elected  to  Phi  Beta  Kappa  in  1978. 
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:  graduated  from  Harvard  Law  School  magna  cu-  laude  in 
1981. 

I  was  elected  Executive  Directcr  of  the  Harvard  Legal 
Aid  Bureau  in  198C. 

In  1993,  I  was  awarded  the  Federal  Bar  Assoc.at  ::on '  s 
Walter  J.  Cummings  Award  for  excellency  in  advocacy 
before  the  Seventh  Circuit. 

In  1996,  I  was  a  co-winner  of  the  American  Bar 
Association's  Pro  Bono  Publico  award. 

In  1996,  I  was  a  co-winner  of  the  Community  /  Legal 
Services  Award  given  by  the  Chicago  branch  of  the 
Mexican-American  Legal  Defense  and  Education  Fund. 

In  1996,  I  received  a  Citation  for  Distinguished  Public 
Service  from  the  Public  Interest  Law  Institute  in 
Chicago . 


Bar  Associations:  List  all  bar  asscciations,  legal  or 
judicial -related  committees  or  conferences  of  which  you  are 
or  have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

1997-present ,  member  of  Seventh  Circuit  Jury 
Instruction  Committee. 

1994-97,  member  of  working  group  to  revise  Seventh 
Circuit  Criminal  Jury  Instructions  (with  United  States 
District  Judge  James  B.  Zagel  and  six  other  attorneys) 

Member  of  American  Bar  Association  (member  of  Section 
of  Litigation  and  Section  of  Criminal  Justice) 

Member  of  Chicago  Bar  Association  (Special  Committee  on 
Criminal  Courts,  1989-90) 

Member  of  Illinois  State  Bar  Association 

Member  of  Chicago  Council  of  Lawyers 

Member  of  National  Association  of  Criminal  Defense 
Lawyers 
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IC .   Other  Memberships:   List  all  organizations  to  which  you 
belcr.g  that  are  active  in  lobbying  cefore  public  bodies. 
rlease  list  all  other  organizations  lo  which  you  belong. 

As  noted  above,  I  am  a  member  if  the  board  of  directors 
of  the  Lawyers  Committee  for  =-5iter  Housing,  Inc.  in 
Chicago,  Illinois.   The  organization's  staff  from  time 
to  time  lobbies  before  local  crvernmental  bodies  on 
matters  relating  to  housing. 

11.  Court  Admission:  List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admission  and  lapses  if 
any  such  memberships  lapsed.   Please  explain  the  reason  for 
any  lapse  of  membership.   Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to 
practice . 

Illinois  Supreme  Court,  1981  -  present. 

United  States  District  Court,  ^.'orthern  District  of 
Illinois,  1981  -  present. 

United  States  Court  of  Appeals  for  the  Seventh  Circuit, 
1981  -  present. 

United  States  Supreme  Court,  1538  -  present. 

United  States  Court  of  Appeals  for  the  Eleventh 
Circuit,  1985  -  approx.  1990.   I  became  a  member  of  the 
Eleventh  Circuit  bar  in  connection  with  a  specific  case 
that  I  had  pending  before  that  court  and  allowed  the 
membership  to  lapse  after  that  because  I  had  no  other 
cases  pending  there  and  did  nco  expect  to  have  cases 
there  in  the  future. 

12.  Published  Writings:  List  the  titles,  publishers,  and  dates 
of  books,  articles,  reports,  or  other  published  material  you 
have  written  or  edited.   Please  supply  one  copy  of  all 
published  material  not  readily  available  to  the  Committee. 
Also,  please  supply  a  copy  of  all  speeches  by  you  on  issues 
involving  constitutional  law  or  legal  policy.   If  there  were 
press  reports  about  the  speech,  and  they  are  readily 
available  to  you,  please  supply  the-.. 

"Multiple  Representation  in  Grand  Jury  Investigations," 
Litigation.  Vol.  16  (ABA,  Winter  1990). 

"When  Should  Birds  of  a  Feather  Flock  Together?," 
Criminal  Justice  Vol.  4  {ABA,  Winter  1990)  (co-author 
with  George  J.  Cotsirilos) . 
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"Judge  Aspen  and  the  Case  of 
CriT.mal  Justice  Vcl .  6   ASA, 
with  Georae  J.  Cotsirilcs;  . 


■.e  Severed  Indictmer 
;u~-er  19  91;  (co-au; 


Author  of  chapters  en  "Pretrial  Mcticr.s:   Motions  tz 
Challenge  the  Indictment,  Prosecutorial  Misconduct,  ar.d 
Motions  to  Sever"  and  "Pretrial  Motions:   Discovery," 
in  Federal  Criminal  Litigation:   A  Practical  and 
Strategic  Guide  to  Key  Issues  >ABA,  1594)  . 


13.   Health:  What  is  the  present  state  of  your  health?   List  th' 
date  of  your  last  physical  examination. 

My  health  is  good.   I  do  have  a  very  mild  form  of 
asthma  for  which  I  use  an  inhaler  once  a  day  when 
needed.   My  last  physical  exam.mation  was  on  June  25, 
1998  . 


Judicial  Office:  State  (chronologically)  any  judicial 
offices  you  have  held,  whether  such  position  was  elected  cr 
appointed,  and  a  description  of  the  jurisdiction  of  each 
such  court . 

None . 


15.  Citations :  If  you  are  or  have  been  a 
citations  for  the  ten  most  significa 
written;  (2)  a  short  summary  of  and 
appellate  opinions  where  your  decisi 
where  your  judgment  was  affirmed  wit 
of  your  substantive  or  procedural  ru 
for  significant  opinions  on  federal 
issues,  together  with  the  citation  t 
rulings  on  such  opinions.  If  any  of 
were  not  officially  reported,  please 
opinions . 

Not  applicable. 


judge,  provide:  (1) 
nt  opinions  you  have 
citations  for  all 
ons  were  reversed  or 
h  significant  criticism 
lings;  and  (3)  citaticns 
or  state  constitutional 
c  appellate  court 
the  opinions  listed 
provide  copies  of  the 


16.   Public  Office:  State  (chronologically)  any  public  offices 
you  have  held,  other  than  judicial  offices,  including  the 
terms  of  service  and  whether  such  positions  were  elected  cr 
appointed.   State  (chronologically)  any  unsuccessful 
candidacies  for  elective  public  office. 

None . 
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Legal  Career: 


Describe  chronolcgically  ycur  law  practice  ar.d 
experience  after  graduation  from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if  so, 
the  name  of  the  judge,  the  court,  and  the  dates  of 
the  period  you  were  a  clerk; 

From  1982  through  1984,  I  served  as  a  law 
clerk  to  United  States  District  Judge 
Prentice  H.  Marshall  of  the  United  States 
District  Court  for  the  Northern  District  of 
Illinois . 

2.  whether  you  practiced  alone,  and  if  so,  the 
addresses  and  dates; 

I  have  never  practiced  alone. 

3.  the  dates,  names  and  addresses  of  law  firms  or 
offices,  companies  or  governmental  agencies  with 
which  you  have  been  connected,  and  the  nature  of 
your  connection  with  each; 

1981  -  1982:    Associate  in  the  law  firm  of 

Hedlund,  Hunter  &  Lynch  (name 
changed  in  1982  to  Latham  & 
Watkins) ,  5800  Sears  Tower, 
Chicago,  Illinois   60606. 

1982  -  1984:    Law  Clerk  to  United  States  District 

Judge  Prentice  H.  Marshall,  United 
States  District  Court  for  the 
Northern  District  of  Illinois,  219 
South  Dearborn  Street,  Chicago, 
Illinois   60604. 

1984  -  present:  Law  firm  of  Cotsirilos, 

Stephenson,  Tighe  &  Streicker, 
Ltd.,  33  North  Dearborn  Street, 
Suite  600,  Chicago,  Illinois 
60602.   Associate  1985-89;  partner 
as  of  1990;  shareholder  as  of  1993. 

1.    What  has  been  the  general  character  of  your  law 
practice,  dividing  it  into  periods  with  dates  if 
its  character  has  changed  over  the  years? 

My  practice  has  always  been  almost 
exclusively  a  litigation  practice  and  has 
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consisted  cf  apprcxi-.ately  50%  civil  matters 
and  50%  cri-mal  xat-ers. 

Describe  ycur  typical  fcr-.er  clients,  and  mention 
the  areas,  if  an\-,  m  which  ycu  have  specialized. 

I  have  litigated  both  civil  and  criminal 
cases  in  the  federal  ccurcs  since  1981, 
except  for  a  two  year  period  from  1982 
through  1984  during  which  I  served  as  a  law 
clerk  to  a  United  States  District  Judge.   I 
have  tried  both  civil  and  criminal  cases 
before  juries  in  the  federal  courts,  and  I 
have  also  conducted  and  participated  in  the 
conduct  of  evidentiary  hearings  in  matters 
other  than  trials.   I  have  had  similar 
experience  in  the  s-ate  courts  of  Illinois. 

My  civil  practice  has  beer,  concentrated 
largely  in  the  area  of  business  and 
commercial  litigation.   The  civil  matters 
that  I  have  handled  in  the  federal  courts 
have  involved  representation  of  both 
plaintiffs  and  defendants.   These  cases  have 
involved  widely  varied  subject  matters, 
including  RICO,  securities  fraud,  common  law 
fraud,  trade  secrets,  breach  of  contract, 
ERISA,  labor,  environmental,  attorney 
sanctions  and  discipline,  bankruptcy,  other 
commercial  disputes,  and  civil  rights. 

I  also  have  extensive  experience  representing 
clients  in  federal  criminal  cases.   My 
federal  criminal  practice  has  been 
predominantly  a  "white  collar"  criminal 
defense  practice.   I  have  represented  clients 
federal  criminal  cases  including  RICO,  mail 
and  wire  fraud,  bank  fraud,  bribery, 
extortion,  arson,  securities  fraud,  tax 
fraud,  false  claims,  perjury,  obstruction  of 
justice,  counterfeiting,  narcotics,  and 
robbery.   I  have  litigated  numerous  matters 
involving  the  application  of  the  Federal 
Sentencing  Guidelines.   I  have  also  litigated 
asset  forfeiture  and  habeas  corpus  cases. 
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rid  vcu  appear  ir.  court  frequently,  occasiorially, 
cr  r.zz    at  all?   If  the  f requer.c'_.-  of  ycur 
appearar.tes  ir.  court  varied,  describe  e:3.c'r.   sucr. 
variar.ce,  giving  dates. 

I  have  appeared  in  court  frequently 
throughout  rr.y  practice. 

What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 

(b)  state  courts  of  record; 
', c)   other  courts. 

:  would  estimate  that  slightly  over  50%  of 
the  appearances  were  in  federal  ccurts  and 
slightly  under  50%  were  in  state  courts. 

What  percentage  of  your  litigation  was: 

■a;   civil; 
ih'i       criTiir.al . 

My  litigation  has  been  approximately  50% 
civil  and  50%  criminal. 

State  the  number  of  cases  in  courts  of  record  you 
tried  to  verdict  or  judgment  (rather  than 
settled) ,  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 

Between  25  and  30.  I  was  sole  counsel  or 
primary  counsel  in  all  but  6  or  7,  and  in 
those  cases  was  associate  counsel . 

What  percentage  of  these  trials  was: 

(a)  jury; 

(b)  non-jury. 

Approximately  40%  jury  trials,  60%  non-jury 
trials . 


18.   Litigation :  Describe  the  ten  most  significant  litigated 

matters  which  you  personally  handled.   Give  the  citations, 
if  the  cases  were  reported,  and  the  docket  number  and  date 
if  unreported.   Give  a  capsule  summary  of  the  substance  of 
each  case.   Identify  the  party  or  parties  whom  you 
represented;  describe  in  detail  the  nature  of  your 
participation  m  the  litigation  and  the  final  disposition  of 
the  case.   Also  state  as  to  each  case: 
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I  a)   the  aate  cr  represer.- aticr.,- 

vb)   the  r.a-.e  cf  the  court  and  the  narr.e   cf  the  judge  or 
judges  before  when  tr.a  case  was  litigated;  and 

;c)   The  ir.dividual  name,  addresses,  and  telephone  nuT.bers 
of  co-counsel  and  of  principal  counsel  for  each  of  the 
other  oarties. 


1 .   Susan  Norris  v.  William  Wirtz.  et  al . 

Court(s):  U.S.  District  Court,  Northern  Dist .  of  Illinois 

U.S.  Court  of  Appeals,  Seventh  Circuit 

Judge (s)  :  U.S.  District  Judge  Susan  Getzendanner 

Docket  number:  8  0  C  6  336 

Worked  on  case:  1985  -  198^ 

Trial  dates:  December  1535 

Reported  decisions:  818  F.2d  1329  (7th  Cir.  1987) 

Summary  of  case:     I  represented  defendant  William  Wirtz  m  this 
securities  fraud  action.   Mr.  Wirtz  had 
served  as  executor  of  an  estate  and  was 
claimed  to  have  had  a  conflict  of  interest  in 
connection  with  the  estate's  sales  of  stock 
in  certain  closely  held  corporations,  the 
majority  interests  in  which  were  owned  by  Mr. 
Wirtz 's  far-.ily.   I  tried  the  case  as  co- 
counsel  to  my  late  partner  John  Powers 
Crowley.   The  jury  found  for  the  plaintiff. 
I  argued  the  appeal  before  the  Seventh 
Circuit,  which  reversed  on  statute  of 
limitations  grounds.   The  significance  of  the 
case  involved  its  treatment  of  the 
application  of  tolling  rules  to  the  statute 
of  limitations  in  securities  fraud  cases  and 
the  circumstances  necessary  to  put  a 
plaintiff  on  notice  of  a  possible  claim  and 
begin  the  running  of  the  statute  of 
limitations . 

Co-counsel:         John  Powers  Crowley  (deceased) 

Richard  L.  Manning 

135  S.  LaSalle  St.,  Suite  2512 

Chicago,  Illinois   60603 

312-236-2994 
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Oppcsi.-.g  cour.se; 


Franc:.s  J.  Higgins  i  John  W.  Rotur.r 

Bell,  rcyd  &  Lloyd 

Three  r.rsc  National  Plaza 

Suite  32G0 

Chicagc,  Illinois  €:iZ2 

312-372-1121 


2 .   In  re  Met-L-Wood  Zero.. 
Constantine  Gekas  v.  Frederick  Pipin.  et  al . 

Courtis):  U.S.  District  Court,  Northern  Dist .  of  Illinois 

U.S.  Bankr.  Court,  Northern  Dist.  of  Illinois 
U.S.  Court  of  Appeals,  Seventh  Circuit 

Judge(s):  U.S.  Bankruptcy  Judge  (new  U.S.  District  Judge) 

David  Ccar;  U.S.  District  Judges  Nicholas  Bua 
(retired   and  Charles  Koccras 


Docket  number: 


86  C  28  =  5  Sc  87  C  5793 


Worked  on  case : 


1986 


1988 


Trial  dates: 


None 


Reported  decisions:  861  F.2d  1012  (7th  Cir.  1988);  80  B.R. 
(N.D.  111.  1987) . 
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Summary  of  case: 


I  represented  defendant  Frederick  Pipin  in  this 
litigation  that  proceeded  on  parallel  tracks  in 
District  Court  and  Bankruptcy  Court.   The 
primary  action  was  a  civil  RICO  suit  brought  by 
the  bankruptcy  trustee  of  Met-L-Wood  Corp. 
against  Mr.  Pipin  and  others.   The  trustee 
alleged  that  Mr.  Pipin  had  defrauded  creditors 
by  purchasing  corporate  assets  through  a 
nominee  at  a  bankruptcy  sale  and  then  using 
those  assets  to  start  a  new  business  in  the 
same  field.   The  RICO  claims  and  the  trustee's 
related  attempt  in  the  Bankruptcy  Court  to 
overturn  the  sale  were  ultimately  dismissed 
after  extensive  briefing  and  argument.   I  was 
principally  responsible  on  Mr.  Pipm's  behalf 
for  preparation  of  briefs  and  arguments  and  was 
the  primary  attorney  to  argue  before  the 
Seventh  Circuit,  which  upheld  the  dismissal. 
The  primary  significance  of  the  case  had  to  do 
with  delineating  the  circumstances  under  which 
parties  in  interest  ir.  a  bankruptcy  matter 
could  be  sued  civilly  for  conduct  that  had  been 
approved  by  the  Bankruptcy  Court. 
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Cc- counsei 

fcr  ether 

defendants 


Apposing  C3ur 


William  J.  Linklater 
Baker  i  McKenzie 
130  E.  Randoloh  Drive 
Chicago,  IL   606: 1 
312-861-2794 

Constantine  John  Geka; 
11  S.  LaSalle  St. 
Chicago,  IL   60603 
312-726-4501 


Jeffrey  C.  Blu~enthal 
roran  &  Schultz 
3  0  N.  LaSalle  St . 
Chicago,  IL   6  1602 
312-368-8330 


3 .  United  States  v.  John  Lytle.  et  al . 
Court(s):  U.S.  District  Court,  Northern  Dist .  of  Illinois 

Judge(s):  U.S.  District  Judge  Milton  Shadur 

Docket  number:       8  7  CR  13  5 
Worked  on  case:      1987  -  1988 


Trial  dates: 


February  -  March  195 


Reported  decisions:  658  F.  Supp.  1321  {N.Z.     111.  1987);  677  F. 
Supp.  1370  (N.D.  111.  1988) 


Summary  of  case : 


Mr.  Lytle  was  an  officer  of  Continental 
Illinois  National  Bank  in  charge  of  lending  to 
oil  and  gas  interests  in  certain  areas  of  the 
United  States.   He  was  indicted  on  multiple 
counts  of  mail  fraud,  wire  fraud,  and 
misapplication  of  bank  funds,  in  connection 
with  the  Bank's  purchase  of  participations  in 
several  hundred  million  dollars  in  loans  that 
had  gone  bad.   At  trial,  I  was  co-counsel  to  my 
partner  James  R.  Streicker.   There  was  a  seven- 
week  jury  trial  that  resulted  in  a  hung  jury. 
Before  retrial,  Mr.  Lytle  pled  guilty  to  a 
single  charge  of  misapplication  of  funds,  and 
the  remaining  charges  were  dismissed. 


Co-counsel  : 


James  R.  Streicker 
Cotsirilos,  Stephenson, 

Tighe  &  Streicker,  Ltd. 
33  North  Dearborn  St. 
Chicago,  IL   60602 
312-263-0345 


Francis  J.  McConnell 
847-446-7581  or 
520-299-9319 
(also  co-counsel  for 
Mr.  Lytle) 
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Additional 
co-cc'-nsel 


Opposing  counsel 


William  T.  Huyc>. 
122  S.  Michigan  Ave. 
Chicago,  11,   SZzZl 
312-427-7500 


(bcch  were  cour.se 

Joseph  J.  Duffy 
Stetier  &  Duffy 
321  S.  Plymouth  Ct  . 
Chicago,  IL   6C604 
312-294-0200 

Mark  Roterc 
Winston  &  Strawn 
35  West  Wacker  Drive 
Chicago,  IL   60601 
312-558-6332 


Burck  Bailey 
Fellers,  Snider,  et  al 
100  N.  Broadwav 
Okla.  City,  0:<'731C2 
4  05-232-0621 


for  co-defendants 


Ted  R.  He 1 wig 
Katten,  Muchin  &  Zavis 
525  W.  Monroe  St. 
Chicago,  IL  60661 
312-902-5537 


4 .  United  States  v.  Norby  Walters,  et  al. 
Court(s):  U.S.  District  Court,  Northern  Dist .  of  Illinois 

Judge(s):  U.S.  District  Judge  George  Marovich 

Docket  number:       88  CR  709 


Worked  on  case : 


Trial  dates: 


Reported  decisions: 


Summary  of  case : 


1989 

February  -  March,  1989 

704  F.  Supp.  844  (N.D.  111.  1989);  711  F.  Supp . 
1435  (N.D.  111.  1989);  913  F.2d  388  {7th  Cir. 
1991);  997  F.2d  1219  (7th  Cir.  1993)  (I  was  not 
involved  in  the  case  at  these  times) 

I  was  co-counsel  at  trial  for  defendant  Norby 
Walters,  a  sports  agent  indicted  for  violation 
of  the  RICO  statute,  mail  fraud,  and  extortion. 
The  primary  matters  at  issue  in  the  case 
involved  Mr.  Walters  signing  college  football 
players  to  representation  agreements  and 
concealing  this  from  their  respective 
universities,  causing  the  players  to  violate 
NCAA  rules.   Mr.  Walters  claimed  that  he  had 
received  legal  advice  from  a  prominent  law  firm 
that  his  actions  did  not  violate  the  law; 
lawyers  from  that  law  firm  testified  on  Mr. 
Walters'  behalf  at  trial.   An  eight-week  jury 
trial  resulted  in  Mr.  Walters'  conviction.   The 
conviction  was  later  reversed  on  appeal  because 
the  trial  judge  had  refused  a  jury  instruction 
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regarding  the  defense  rf  legal  advice  (I  was 
net  involved  m  the  appeal) .  The  primary 
significance  cf  the  case  concerned  the 
appropriateness  cf  the  use  cf  the  mail  fraud 
statute  to  address  alleged  violations  of  the 
rules  of  private  asscciations . 

Co-counsel:         Robert  Gold  Ethan  Levin-Epstein 

McDermott,  Will  &  Emery  Garrison,  Phelan,  Levin- 
50  Rockefeller  Plaza      Epstein  &  Penzel,  P.O. 
New  York,  NY  10020        405  Orange  St. 
212-547-5400  New  Haven,  CT  06511 

203-777-4425 
Dan  K.  Webb  5<  Steven  Xolo 
Winston  &  Strawn 
35  West  Wacker  Drive 
Chicago,  Illinois   6C601 
312-558-5600 
I  counsel  for  a  co-defendant) 

Opposing  counsel:    Anton  R.  Valukas  Howard  Pearl 

Jenner  i  Block  Winston  &  Strawn 

One  IBM  Plaza  35  West  Wacker  Drive 

Chicago,  IL   60611  Chicago,  IL   60601 

312-222-9350  312-558-5600 

5 .   GO  Chemicals.  Inc.  v.  William  McKillip  &  Wavne  Small 

Court (s)  :  U.S.  District  Court,  Northern  Dist .  of  Indiana; 

American  Arbitration  Association 

Judge (s)  :  U.S.  District  Judge  Alan  Sharp;  arbitrator  (and 

former  Illinois  Circuit  Court  and  Appellate 
Court  judge)  Robert  Downing 

Docket  number:  L90-0048  (N.D.  Indiana);  51-116 -0114  - 92Q  (AAA} 

Worked  on  case:  1990  -  1993 

Trial  dates:  January  -  February  1993 

Reported  decisions:  None 

Summary  of  case:     I  represented  the  defendants  in  this  lawsuit  for 
breach  of  fiduciary  duty,  breach  of  a  non- 
competition agreement,  and  theft  of  trade 
secrets  brought  by  the  defendants'  former 
employer.   After  leaving  the  plaintiff's  employ 
and  receiving  a  total  of  approximately  $1 . 5 
million  in  severance  pay,  my  clients  had  started 
a  competing  business.   The  plaintiff  sought 
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Co -counsel : 
Opposing  counsel 


return  of  the  se 
consisting  cf  i. 
several  hundreds 
in  legal  fees  ir. 
third  partner  cf 
litigation  befcr 
whether  the  laws 
arbitration.  ~r. 
transferred  to  a 
week  trial,  whic 
of  my  clients  cr. 
that  the  non-cc- 
unenf orceable . 
defendants.  The 
involved  the  att 
competition  rest 
the  proposition 
paid  for  by  the 

None 


■.■erar.ce  payments,  damages 
s  lost  sales,  and  recovery 
of  thcusands  of  dollars  sr 
related  litigation  agains: 
the  defendants.   There  was 
e  the  ristrict  Court  over 
uit  shculd  proceed  there  c; 
e  case  was  ultimately 
rbitration,  and  there  was  a 
h  resulted  in  a  finding  in 
all  issues  and  a  conclusi: 
petition  agreement  was 
I  was  sole  counsel  for  the 
significant  aspect  of  the 
empt  to  impose  a  wide -rang: 
riction  based  in  large  par: 
that  such  a  restriction  ha: 
former  employer. 


:avor 


:ase 

"9 
on 
been 


John  Duffey 

Stuart  &  Branigan 

300  Main  St. ,  Suite  80C 

Lafayette,  Indiana   47902 

317-423-1561 


6 .   In  re  Excello  Press.  Inc.  (Acseal  of  Towbin  &  Zazove.  Ltd.) 
Court (s) : 


Judge (s) : 
Docket  number: 
Worked  on  case: 
Trial  dates: 


U.S.  District  Ccurt,  Northern  Dist .  of  Illinois 
U.S.  Court  of  Appeals,  Seventh  Circuit 

U.S.  District  Judge  Suzanne  Conlon 

90  C  2490  St  90  C  4008 

1990  -  1992 

None 


Reported  decisions:  967  F.2d  1109  (7ch  Cir.  1992) 


Summary  of  case : 


This  litigation 
imposition  of  sa 
the  debtor  in  ba 
commenced  litiga 
allegedly  withcu 
defenses  that  th 
retained  to  repr 
been  sanctioned 
sanctions  were 


involved  the  Bankruptcy  Court's 
notions  against  the  attorney  for 
nkruptcy.   The  attorney  had 
tion  on  behalf  of  the  debtor 
t  investigating  affirmative 

defendants  could  raise.   I  was 
sent  the  attorney  after  he  had 
by  the  Bankruptcy  Court.   The 
artially  reversed  by  the 
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Co-counsel 


Opposing  counsel: 


District  Court  and  were  reversed  in  their 
entirety  by  the  Court  cf  Appeals.   The  case  was 
the  first  in  the  Seventh  Circuit  to  deal  with 
whether,  and  to  what  extent,  a  plaintiff's 
attorney  is  required  t:  investigate  possible 
affirmative  defenses  cefcre  bringing  suit. 

Margaret  L.  Paris  (for~erly  with  my  firm) 
University  of  Oregon  School  of  Law 
541-346-3880 


Julia  Fenton 
Office  of  the  Staff 

Attorney 
United  States  Court 

of  Appeals  for  the 

Seventh  Circuit 
219  S.  Dearborn  Street 
Chicago,  Illinois   6C€r4 
312-435-5850 


David  Schachman 
116  S.  Michigan  Ave, 
Suite  1200 
Chicago,  IL   60603 
312-372-7500 


7 .   People  V.  Chicago  Magnet  Wire  Corp.,  et  al . 
Court (s) :  Circuit  Court  of  Cook  County,  Illinois 

Judge (s) :  Cook  County  Circuit  Court  Judge  Earl  Strayhorn 

Docket  number:       85  C  7741  to  7747 
Worked  on  case:      1985  -  1991 


Trial  dates: 


Reported  decisions: 


Summary  of  case : 


August  1990  -  February  1991 

157  111.  App.  3d  797,  510  N.E.2d  1173  (1987); 
126  111.  2d  356,  534  N.E.2d  962  (1989)  (my 
partner  was  primary  counsel  during  the  appeals) 

This  was  a  state  court  prosecution  of  a 
corporation  and  four  of  its  officers  and 
supervisors  for  aggravated  battery.   The 
defendants  were  charged  with  having  knowingly 
permitted  unsafe  concentrations  of  fumes  in  the 
workplace,  allegedly  resulting  in  injuries  to 
workers.   OSHA,  a  federal  agency,  had  inspected 
the  plant  and  had  found  it  to  be  in  compliance 
with  federal  standards.   There  was  pretrial 
litigation,  and  an  appeal,  over  whether  the 
doctrine  of  federal  preemption  barred  the  state 
from  imposing  a  stricter  standard  through  the 
criminal  process  (one  of  my  partners  was  primary 
counsel  on  the  appeal) .   There  ensued  a  six- 
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Co-counsel 


month  benrr.  trial  at  which  over  100  witnesses 
testified.   I  was  co-counsel  for  the  defendant 
corporaticr.  and  had  a  lead  role  among  the 
defense  attrrr.eys  at  the  trial.   The  defendants 
were  acquitted  by  the  trial  judge.   The  case  was 
significant  in  that  it  represented  an  early 
attempt  tc  enforce  workplace  safety  requirements 
through  the  state  criminal  justice  system. 


George  J.  Totsirilos 
Robert  M.  Stephenson 
Cotsirilos,  Stephenson, 

Tighe  &  Streicker,  Ltd. 
33  N.  Deartorn  St . 
Chicago,  11   60602 
312-263-03-;5 


William  J.  Martin 

Thomas  M.  Breen 

Martin,  Breen  &  Merrick 

1011  Lake  St. 

Oak  Park,  IL   60301 

708-848-2100 


Harvey  M.  filets 
Katten,  M-chin  &  Zavis 
525  W.  Monrce  St. 
Chicago,  IL   60661 
312-902-5=11 


Patrick  A.  Tuite 

Arnstein  &  Lehr 

120  S.  Riverside  Plaza 

Chicago,  IL   60606 

312-876-7877 


Opposing  counsel : 


Jay  Magnustn 
Assistant  State's  Atty. 
4  02  County  Complex 
Springfield,  IL   62701 
217-753-6653 


Christine  Opp 
Assistant  State's  Atty. 
2650  S.  California  Ave. 
Chicago,  IL   60608 
773-890-2706 


Frank  Parkerson 

Assistant  State's  Atty. 

28  N.  Clark  Street 

Suite  400 

Chicago,  IL   60602 

312-345-2419 


Court (s) : 
Judge (s) : 


8 .   People  v.  Rolando  Cruz 

Circuit  Court  of  DuPage  County,  Illinois 

DuPage  County  Circuit  Court  Judge  Ronald 
Mehling 


Docket  number: 
Worked  on  case  : 
Trial  dates: 


88  CF  223C 

1994  -  1955 

October  -  !.'cvember  1995 


Reported  decisions:  121  111.  2d  321  (1988);  162  111.  2d  314  (1994) 
(I  did  not  represent  Mr.  Cruz  in  these  appeals) 
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Surr.mary  of  case:     Mr.  Cruz  had  been  ccr.victed  -n  1985  for  the 

brutal  rape  and  murder  cf  a  young  girl.   This 
ccr.vict ion  was  reversed  zr.   appeal.   In  the 
meantime,  another  man  wr.z    had  been  arrested 
en  a  similar  offense  against  a  different 
victim,  confessed  that  he  alone  (and  not  Mr. 
Cruz  I  had  committed  zr.e    crime  with  which  Mr. 
Cruz  had  been  charged.   respite  this,  Mr.  Cruz 
was  reprosecuted  and  was  again  convicted  in 
1989.   The  second  conviction  was  reversed  on 
various  grounds.   I  was  co-counsel  for  Mr. 
Cruz  at  his  third  trial  m  1995,  which 
resulted  in  his  acquittal  and  his  release  from 
prison  after  having  served  nearly  12  years  in 
custody. 

Co- counsel:  Thomas  M.  Breen  Lawrence  C.  Marshall 

Martin,  Breen  &  Merrick  Northwestern  Univ. 
53  W.  Jackson  Blvd.        Law  School 

Suite  1460  357  E.  Chicago  Ave. 

Chicago,  IL   60604  Chicago,  IL   60611 

312-360-1001  312-503-7412 

Nan  R.  Nolan 

United  States  Magistrate  Judge 

219  South  Dearborn  Streec 

Chicago,  IL   60604 

312-435-5604 

Opposing  counsel:    John  Kinsella 

First  Asst .  State's  .Atty. 
505  N.  County  Farm  Read 
Wheaton,  IL   60187 
630-682-7050 


9 .   World  Championship  Wrestling.  Inc.  v.  GJS  International.  Inc. 

Court (s)  :  U.S.  District  Court,  Northern  Dist .  of  Illinois 

Judge  is)  :  U.S.  Magistrate  Judge  Morton  Denlow 

Docket  number:  98  C  3  025 

Worked  on  case:  1993  -  present 

Trial  dates:  June  -  July  1998 

Reported  decisions:  None 

Summ.ary  of  case:     This  was  a  lawsuit  by  World  Championship 
Wrestling,  Inc.  (WCW  ,  which  sponsors 
nationally  televised  wrestling  matches,  against 
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my  client,  ar.  apparel  manufacturer  whc  xas 
making  and  selling  apparel  bearing  irages  of 
WCW s  logo  and  wrestlers.   WCW  claimed  that  -y 
client  was  net  authorized  to  do  so;  he 
contended  that  he  had  negotiated  and  concluded 
a  two  year  license  agreement  with  WCW  and  had 
been  authorized  to  sell  while  the  written 
agreement  was  being  finalized.   My  client  stood 
to  make  over  $2  million  in  profits  over  the 
term  of  the  license. 

The  case  was  filed  in  mid-May  1998  and,  based 
on  the  parties'  agreement  to  proceed  on  an 
expedited  basis,  was  tried  before  the  court  m 
late  June  1998.   The  court  found  that  my  client 
had  been  authorized  to  sell  through  a 
particular  date  but  not  thereafter.   :  served 
as  primary  trial  counsel  for  defendant, 
assisted  by  a  partner  from  my  firm. 

A  significant  aspect  of  the  case  invclved  the 
breadth  of  a  contractual  duty  to  negotiate  m 
good  faith,  a  rarely  litigated  question  in 
Illinois  law. 


Co-counsel : 


Theodore  T.  Poulos 

Cotsirilos,  Stephenson,  Tighe  &  Streicker, 

33  North  Dearborn  Street,  Suite  600 

Chicago,  IL   60602 

312-263-0345 


.td. 


Opposing  counsel 


Keith  Stolte 

Brinks,  Hofer,  Gilson 

&  Lione 
455  N.  Cityfront  Plaza 
Chicago,  IL   60611 
312-321-4200 


John  J.  Da It on 
Anthony  C.  Walsh 
Troutman  Sanders  LI? 
600  Peachtree  St.,  N.E, 
Atlanta,  GA   30308 
404-885-3000 


10 .   United  States  v.  Louis  G.  Keith 

Court (s):  U.S.  District  Court,  Middle  District  of  Florida 

Judge(s):  U.S.  District  Judge  William  Castagna 

Docket  number:  88-62-CR-T- (B) 

Worked  on  case:  1987  -  1988 

Trial  dates:  July  1988 

Reported  decisions:  None.   However,  the  decision  that  led  to  the 

filing  of  charges  against  Dr.  Keith  is  reported 
at  866  F.2d  1303  (11th  Cir.  1989). 
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Summary  of  case:     I  served  as  co-ccunse_  to  aeter.aant  ur .  bouis 

Keith,  a  Northwesterr.  University  Medical  School 
professor  who  had  testified  ir.  an  expert  witness 
for  the  defense  m  connection  with  ongoing 
product  liability  litigation  in  the  federal  and 
state  courts  regarding  an  intrauterine  device. 
Alleged  conflicts  in  nis  testir-.cny  in  two  of 
those  cases  resulted  m  adverse  comment  by  the 
United  States  Court  of  Appeals  for  the  Eleventh 
Circuit,  to  the  effect  that  Dr.  Keith  might  have 
lied  under  oath.   This  ultimately  led  to  Dr. 
Keith's  indictment  for  perjury  and  obstruction 
of  justice.   Dr.  Keith  was  acquitted  of  perjury 
by  a  jury,  and  the  trial  judge  dismissed  the 
obstruction  of  justice  charges  on  post-trial 
motions . 

Co-counsel:         Robert  M.  Stephenson 

Cotsirilos,  Stephenson,  Tighe  i  Streicker,  Ltd. 
33  North  Dearborn  Street,  Suite  SOO 
Chicago,  Illinois   6C602 
(312)  263-0345 

Opposing  counsel :    Daniel  Fromstein 

U.S.  Department  of  Justice 
P.O.  Box  887 

Benjamin  Franklin  Station 
Washington,  DC   20044 
(202)  514-1098 

Scott  Click 

U.S.  Department  of  Justice 
P.O.  Box  717  9 
Room  2  52  7 

Washington,  DC   20044 
(202)  514-1072 


19.   Legal  Activities:  Describe  the  most  significant  legal 

activities  you  have  pursued,  including  significant  litigation 
which  did  not  progress  to  trial  or  legal  matters  that  did  not 
involve  litigation.   Describe  the  nature  of  your 
participation.   In  this  question,  please  omit  any  information 
protected  by  the  attorney-client  privilege  (unless  the 
privilege  has  been  waived.) 

From  1997  through  the  present,  I  have  served  as  a  member 
of  the  Seventh  Circuit  Jury  Instruction  Committee,  which 
is  in  the  process  of  considering  revisions  of  the 
pattern  criminal  jury  instructions  used  m  District 
Courts  within  the  Seventh  Circuit.   This  followed  my 
service  from  1994  through  1997  as  a  member  of  a  "working 
group"  consisting  of  U.S.  District  Judge  James  B.  Zagel 
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and  six  other  attorneys,  who  were  charged  with  tr.e 
responsibility  of  preparing  comprehensive 
recommendations  to  the  full  Jury  Instruction  Commit: 
for  rewriting  the  cattern  criminal  jury  instruction; 
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FINA-\C:AL  data  and  conflict  of  interest  (PUBLIC) 


List  sources,  ar^.ounts  and  dates  of  all  anticipated  receipts 
fror'.  deferred  income  arrangements,  stcck,  options, 
uncompleted  contracts  and  other  future  benefits  which  you 
expect  to  derive  from  previous  business  relationships, 
professional  services,  firm  memberships,  former  employers, 
clients,  or  customers.   Please  describe  the  arrangements  you 
have  made  tc  be  compensated  in  the  future  for  any  financial 
or  business  interest . 

I  own  stock  in  my  law  firm,  Cotsirilos,  Stephenson, 
Tighe  &  Streicker,  Ltd.,  Chicago,  IL.   Upon  my 
withdrawal  from  the  firm,  the  fir-  is  required  to 
repurchase  my  shares. 

I  have  interests  in  the  Cotsirilos,  Stephenson,  Tighe  & 
Streicker,  Ltd.  Profit  Sharing  Pla.n  and  in  the 
Cotsirilos,  Stephenson,  Tighe  &  Streicker,  Ltd.  Money 
Purchase  Pension  Plan,  both  of  which  are  ERISA-qualif led 
plans.   Upon  my  withdrawal  from  the  firm,  the  funds  can 
be  rolled  over  into  an  individual  IRA  or  similar 
arrangement . 

I  have  made  no  arrangements  to  be  compensated  in  the 
future . 

Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in 
determining  t)iese  areas  of  concern.   Identify  the  categories 
of  litigation  and  financial  arrangements  that  are  likely  to 
present  potential  conflicts-of -interest  during  your  initial 
service  in  the  position  to  which  you  have  been  nominated. 

I  intend  to  recuse  myself  from  participation  as  a  judge 
in  cases  according  to  the  Canons  of  Judicial  Conduct  and 
other  applicable  statutes  and  ethical  rules. 

I  would  review  matters  that  are  brought  before  me  as  a 
district  judge  to  determine  whether  there  is  any 
possible  financial  conflict  of  interest  based  upon 
investments  that  I  hold.   In  view  of  the  types  of 
investments  that  I  hold,  I  would  expect  such  conflicts 
to  occur  rarely,  if  at  all. 

Were  a  potential  conflict  of  interest  to  arise  for  any 
reason  during  my  service  as  a  judge,  I  would  resolve  it 
by  disclosing  it  to  the  parties  in  the  pertinent 
lawsuits,  by  reviewing  governing  law  to  determine 
whether  recusal  is  appropriate,  and  by  acting 
accordingly. 
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3.    Zz   yc_  have  any  plans,  cc~-.itr.er.t3,  or  agreements  to  pursue 

cutsiie  ercloyrri.ent ,  with  cr  withc-^t  ccr.pensat  ion ,  during  ycur 
service  with  the  court?   If  so,  explain. 

I  have  no  such  plans,  ccr-it~.ents ,  or  agree~ents . 

•i  .         list  sources  and  amounts  of  all  income  received  during  the 
calendar  year  preceding  ycur  nomination  and  for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $50:  or  more  (If  you  prefer  to  do  so, 
copies  of  the  financial  disclosure  report,  required  by  the 
Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 

A  copy  of  the  financial  disclosure  report  is  attached. 

5.  Please  complete  the  attached  financial  net  worth  statement  in 
detail  (Add  schedules  as  called  for) . 

.-.  completed  financial  statement  is  attached. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political 
campaign?   If  so,  please  identify  the  particulars  of  the 
campaign,  including  the  candidate,  dates  of  the  campaign, 
your  title  and  responsibilities. 

In  the  fall  of  1974,  when  I  was  a  freshman  in  college,  I 
worked  for  a  brief  period  as  a  volunteer  in  the  U.S. 
Senate  campaign  of  Birch  Bayh  in  Indiana.   My  work  was 
limited  to  doing  phone  canvassing,  and  I  had  no  title  or 
cfficial  position. 
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GENERAL  (PUBLIC 


An  ethical  considerazicr.  under  Cancn  2  cf  r.'ne  American  Bar 
Asscciation' s  Code  of  Professional  Resccns.bility  calls  for 
"every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  ri-e  to  participate  in 
serving  the  disadvantaged."   Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances 
and  the  amount  of  time  devoted  to  each. 

Since  approximately  1990,  I  have  served  on  the  Federal 
Defender  Panel  for  the  Northern  District  of  Illinois  and  have 
handled  approximately  25  to  35  cases  for  clients  with  low  or 
moderate  incomes,  by  court  appointment  on  a  reduced  fee  basis 
($40  per  hour  for  out  of  court  time,  $60  per  hour  for  in 
court  time,  paid  with  Federal  Defender  funds) . 

I  have  regularly  handled  legal  matters  on  a  pro  bcno  basis 
throughout  my  legal  career.  Examples  cf  these  matters  are 
listed  below. 

Examples  of  pro  bono  criminal  matters: 

During  1994-95,  I  represented  Rolando  Cruz  in  connection  with 
his  prosecution  for  murder  in  DuPage  County.   Mr.  Cruz's 
conviction  for  this  charge  had  been  overturned  on  appeal,  and 
I  handled  the  retrial  together  with  other  attorneys.   Mr. 
Cruz  was  acquitted.   I  spent  upwards  of  1,500  hours  on 
preparation  and  trial  of  the  case.   This  is  the  case  for 
which  I  and  other  attorneys  received  the  Pro  Bono  Publico 
Award  from  the  American  Bar  Association. 

During  1996,  I  represented  Willie  Rainge,  who  had  served  17 
years  on  a  sentence  of  natural  life  for  two  murders  to  which 
three  other  men  later  confessed.   My  pro  bono  representation 
involved  Mr.  Rainge 's  efforts  to  secure  his  release  from 
prison  and  obtain  a  pardon  (both  of  which  he  obtained) .   I 
spent  at  least  200  hours  on  this  matter. 

From  1997  through  the  present,  I  have  represented  Ronald 
Jones  in  connection  with  his  retrial  for  murder  after  his 
conviction  was  vacated  by  the  Illinois  Supreme  Court  due  to 
DNA  test  results.   I  have  thus  far  spent  upwards  of  200  hours 
on  this  case. 

Over  the  past  11  or  so  years,  in  connection  with  my  service 
on  the  Board  of  Directors  of  Lawyers  Committee  for  Better 
Housing  (LCBH) ,  I  have  represented  perhaps  a  dozen  clients  or 
affiliated  persons  of  LCBH  who  have  been  faced  with  criminal 
misdemeanor  matters  connected  with  civil  disputes  in  which 
they  were  represented  by  LCBH  staff  attorneys.   Each  of  these 
matters  has  required  from  20  to  50  hours  of  my  time. 
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Examples  cf  pro  bono  civil  matters: 

In  or  abcut  1993,  I  represented  an  applicant  before  the 
Character  and  Fitness  Committee  of  the  Illinois  Suprerre  Ccurt 
m  connection  with  his  effort  to  obtain  approval  to  take  the 
bar  examination  (the  applicant  had  been  convicted  of  a  crime 
a  number  of  years  ago) .   This  resulted  in  an  evidentiary 
hearing  and  required  between  50  and  100  hours  of  my  time. 

In  approximately  1985,  I  did  advisory  work  for  Center  for 
Public  Ministry,  Inc.,  an  organization  in  Evanston  working  to 
establish  a  shelter  for  homeless  people.   The  shelter  was 
established  and  has  remained  in  operation  since  that  time. 

I  have  handled  several  civil  matters  for  individual  clients 
upon  referral  by  Chicago  Volunteer  Legal  Services  over  the 
past  7  or  8  years . 

I  have  also  handled  two  or  three  civil  matters  by  appoinfr.ent 
from  the  federal  court  as  a  result  of  being  a  member  of  the 
Federal  Trial  Bar  for  the  Northern  District  of  Illinois. 

Community  service : 

I  have  coached  boy's  and  girls'  soccer  teams  in  Evanston, 
Illinois  since  1990.   This  has  involved  coaching  during  both 
the  spring  and  the  fall  each  year.   Through  1997,  I  served  as 
head  coach  of  teams  in  the  Evanston  AYSO  (American  Youth 
Soccer  Organization)  league.   Since  1997,  I  have  served  as 
assistant  coach  for  a  girl's  soccer  team  for  the  Evanston 
Soccer  Association.   I  have  also  managed  or  coached  boy's 
Little  League  baseball  teams  in  Evanston,  Illinois  since 
1992,  for  the  Evanston  Youth  Baseball  Association.   These 
organizations  engage  in  outreach  to  children  from 
disadvantaged  backgrounds,  and  all  or  nearly  all  of  the  teams 
I  have  coached  have  included  children  from  such  backgrounds. 

From  1991  through  1993,  I  served  as  the  leader  of  a  Cub  Scout 
den  in  Evanston,  Illinois.   Since  1995,  I  have  periodically 
assisted  and  made  presentations  at  Boy  Scout  meetings  in 
Evanston.   Both  the  Cub  Scout  and  Boy  Scout  groups  have 
included  boys  from  disadvantaged  backgrounds. 

As  indicated  above,  I  am  a  member  of  the  Board  of  Directors 
of  a  not  for  profit  corporation.  Lawyers  Committee  for  Better 
Housing,  Inc.,  407  South  Dearborn  Street,  Suite  1075, 
Chicago,  Illinois   60605.   I  have  served  on  the  Board  since 
1985  and  was  president  of  the  Board  from  1988  through  1996. 
The  organization's  activities  involve  assisting,  through  the 
legal  system,  in  the  creation  and  preservation  of  housing 
opportunities  for  people  of  low  and  moderate  income. 

2.    The  American  Bar  Association's  Commentary  to  its  Code  of 

Judicial  Conduct  states  that  it  is  inappropriate  for  a  judge 
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to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion.   Do  you 
currently  belcng,  or  have  you  belonged,  tc  any  organization 
which  discriminates  -  through  either  formal  membership 
requirements  cr  the  practical  implem.entaticn  of  membership 
policies?   If  so,  list,  with  dates  of  m.em.bership .   What  you 
have  done  to  try  to  change  these  policies? 

I  have  not  been  a  member  of  any  such  organization. 


Is  there  a  selection  commission  in  your  jurisdiction  to 
recommend  candidates  for  nomination  to  the  federal  courts? 

Yes. 

If  so,  did  it  recommend  your  nomination? 

Yes. 

Please  describe  your  experience  in  the  entire  judicial 
selection  process,  from  beginning  to  end  ; including  the 
circumstances  which  led  to  your  nomination  and  interviews  in 
which  you  participated) . 

In  May  1998,  I  was  interviewed  by  the  Illinois  Senators' 
selection  commission,  which  consisted  of  nine  attorneys. 
The  commission  selected  three  "finalists,"  whose  names 
were  given  to  the  Illinois  Senators  and  announced  to  the 
public.   I  and  the  other  finalists  were  interviewed  and 
screened  by  a  number  of  local  bar  groups.   The  Illinois 
Senators  then  interviewed  all  three  finalists.   In  June 
1998,  the  Senators  recommended  two  candidates,  including 
me,  for  two  vacancies  on  the  District  Court.   I  was  then 
contacted  by  the  White  House  Counsel's  Office  and  the 
Department  of  Justice  and  was  provided  with  several 
forms  to  complete.   I  was  interviewed  by  attorneys  from 
the  Department  of  Justice  in  July  1998.   In  August  1998, 
I  was  interviewed  by  an  agent  of  the  Federal  Bureau  of 
Investigation  and  was  also  interviewed  by  a 
representative  of  the  American  Bar  Association's 
Standing  Committee  on  the  Federal  Judiciary. 


Has  anyone  involved  in  the  process  of  selecting  you  as  a 
judicial  nominee  discussed  with  you  any  specific  case,  legal 
issue  or  question  in  a  manner  that  could  reasonably  be 
interpreted  as  asking  how  you  would  rule  on  such  case,  issue, 
or  question?   If  so,  please  explain  fully. 


Please  discuss  your  views  on  the  following  criticism 
involving  "judicial  activism." 
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The  role  of  the  Federal  judiciary  within  the  Federal 
gcverr.T^ent ,  and  within  society  generally,  has  become  the 
5ub-ect  cf  increasing  ccntrcversy  in  recent  years.   It  has 
ceccrr.e  the  target  of  both  popular  and  academic  criticism  tr.at 
alleges  that  the  judicial  branch  has  usurped  many  of  the 
prerogatives  cf  other  branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have 
been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution 
rather  than  grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual 
plaintiff  as  a  vehicle  for  the  imposition  of  far- 
reaching  orders  extending  to  broad  classes  of 
individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad,  af f irr-.ative 
duties  upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  standing  and 
ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other 
institutions  in  the  manner  of  an  administrator  with 
continuing  oversight  responsibilities. 

Response : 

Our  legal  system  and  our  system  of  government  work  best 
when  each  participant  is  aware  of  its  particular  role 
and  performs  that  role  with  skill  and  diligence  and 
within  the  role's  inherent  limitations.   The  doctrine  of 
separation  of  powers  and  the  rules  of  justiciability 
that  govern  the  judiciary  stem  from  a  recognition  that 
while  the  judiciary  has  a  critical  role  in  performing 
the  function  of  judicial  review  and  in  enforcing  the 
rule  of  law,  it  also  must  work  within  certain  basic 
limitations.   These  basic  limitations  also  include 
adherence  to  the  principle  of  stare  decisis.   Observance 
of  these  limitations  by  judges  is  essential  to 
maintaining  the  public's  respect  for  the  judiciary  and 
for  the  rule  of  law  generally.   Judges  must  also  remain 
cognizant  of  the  fact  that  their  essential  function  is 
to  decide  particular  legal  disputes  that  have  been 
presented  to  them  by  parties  with  legitimate  interests, 
and  not  to  reach  beycnd  those  disputes  to  decide  matters 
that  are  not  properly  before  the  court. 
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AFFIDAVIT 


I,  Matthew  F.  Ken.-.elly,  do  swear  that  the  ir.forration 
provided  in  this  state-ent  is,  tc  the  best  cf  my  knowledge 
and  accurate. 


Date:      September  f£_,  199i 


Ma 


tthew  F. Kennel ly 


Subscribed  and  sworn  to 
before  me  this  tf^  day 
of  September,  1998 . 


Notary  Publ 
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to- in, 

Rev   I  V 


I.  Person  RcporlinfE  -Lju  r 


FINANCIAL  DISCLOSURE  REPORT 

Nomination  Report 

'die  imiiali  2.  Coun  or  Orpiniulion 


Report  Requires  hy  the  Ei/^tcs 
Re'orm  Acl  o-  .  »<>  Pub  L  \o 
I"l-I94  \(!\e'.Mr30  ;V59 
■•  (  SC  Apr  ■    Sec  :'n.li:: 

3.  Due  of  Report 


4.  Title  fArncle  III  'ujges  mjicjie  acme  }r  5.  Report  T>pe  (check  t>pe»  6.  Reporting  Period 

senior  starts  magisiraie;udges  iiJicjie  _, 

full-orpart-iimei  Som:nalion     Date  '■    --^--'-' 

"J.S.    3;s-rict    ^"-i?e   -   Scr.i-ee  Initial  .\ltnual  Final  -r.j.    .:!■: 

7.  Chambers  or  OfTice  AtJdress  S.  Oa  the  batis  ot  Ibe  iafortoatioti  coouioed  ia  this  Report  and  aay 

Bodificatioos  pertaining  thereto,  it  is  in  m>  opinion,  in  compliinee 
33   North   Dearbcr-    Street  itilb  applicable  la»]  and  refiilitionv 

suite    eOQ 

Chlca,o.    Illinois      «=60:  R.»i..iaf  Oflker       Dale 

IMPORTAST  VOTES    The  irumjclions  accompany  tng  Ihu/orm  must  be  followed  Complete  all  parti, 
checking  the  VONf  box  for  each  section  ^here  you  have  no  reportable  mformalton   Sign  on  the  last  page 

I.   POSITIONS      iReporling  indniduat  only   see  pp  9- 1 1  of  Instructions  j 

POSITION  NAME  OF  ORGANIZATION    ENTITY 

NONE    (No  reponable  positions.) 

1  Partner    '.^hizer-.c'.ie:  Cotairilos,    SteF's'son.    Tighe  (   5trei;j<er.    Lto.    -   law  iir^ 

2  Director  Lawyers  Committee    for   Better  Housing,    Inc.    -   net    for   prtfit   ccrpot 


II.     AGREEMENTS     iReportingindnidualonly  steppU-l6o/lnslrycltonsl 

DATE  PARTIES  AND  TERMS 

NONE    (No  rcporuble  agreements  ) 

1      195a 


Payout 

.los,  Stephenson,  Tighc  ( 
on  retirement  after  age 

;  Streic<er,Ltd.  Profit  Sharing  Plan,  n 
€S  ar  resignation  from  law  firx. 

c  rDntr 

Cotsir: 
contro: 

Ll03,  Stephenson,  Txghe  i 
L.   Payout  on  retirement 

i   Streicpcer,  Ltd.  Money  Purchase  Pensia 
after  age  65  or  resignation  fzzn   law  f 

injian. 

r.o 

m.     NON-INVESTMENT  INCOME  iRepomng, ndmdualanJ  spouse   see  pp  r-:4  of  h 

DATE  SOURCE  AND  TYPE 

NONE    (No  reponablc  non-investntent  income  ) 

1       1996  Sa.ary   -   Cotsiriics.    Step.-.er.ssn.    Tighe   a   Streiciter,    Ltd 


CROSS  INCOME 

(youn.  not  spouse  s) 


2     M'i-: 


ary  - 


3tep.-.en 


Tighe  a   Streicicer,    Lt3. 


S   319, 135. c: 


3  8/31/38      Salary  -  Cotsirilos.  Stephenson,  Tighe  a  Streicker,  Lti 

4  :336-97      Village  of  31-enview.  Illir.lis  (S) 
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Same  .■'1  Pcrion  Rcptmmp 
FINANCIAL    DISCLOSURE    REPORT       ver-e-    ..    :^a-..--.    F 

l\'.  REIMBURSEMENTS    -.  transportation,  lodging,  Tood,  entertainment. 

r..uj^t  thou-  In  ^poufe  jnj  JepenJeni  ihiijren    uie  ih^  pur^nthencals  "iSi"  juJ  ' 'LX'i"  lo  mJuure  report j**le  r^tmhurwmenn  rg 
.--..  ^cp^nJ\'ni  .hiljren   rcipt\li\el\     See pp    J*.^ -J''*  o^ Instructions  i 

SOIRCE  DESCRIPTION 

NONE    1^''  »u*-fi  fcponabic  reimburse  menu  i 


V.   GIFTS 

'Includes  those  lo  spouse  and  dependent  children    use  the  parenlheticaU  "fSi"  and  "(DC)"  to  indicate  gifts  recetved  by  spouse  and  dependent  children 
respecitvety    See  pp  29-32  of  Instructions } 

SOURCE  DESCRIPTION  VALUE 

NONE      (No  such  reporubit  gifts  ) 

:       EXEMPT 


VI.    LIABILITIES 

'Includes  those  of  spouse  and  dependent  children    indicate  where  applicable  person  responsible  /or  liability  by  using  the  parenthetical  "fS/'/or  separate 
liability  of  the  spouse.  ''fJ)"/or  joint  Itabilit}  of  reporting  tndrvtdual  and  spouse  and '(DCf  for  liability  of  a  dependent  child  See  pp  33-3i  o/Instnctions  i 

CREDITOR  DESCRIFTION  VALUE  CODE* 

X         NONE  CNo  rcpoiubic  liibiliiics  I 


•  VALCODESJ=JI5.000otless  k=J15.0Ol-$50,O00  L-S50,00l  loSIOO.OOO  M-J100.(X)l-j:50.000  N-$250.0Ol-$5.)O.OOO 

0=5500.001 -Sl.OOO.OOO    Pl=$1.000.001-$5.000.000    P2-$<.OOO,0Ol-J2<.0OO.0OO    l'3=J25.0O0.001-550.0OO.0OO    P4=J50.0OO.0Ol  .- 
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Same  of  Person  Rcponins  Daic  .  i  Repon 

FINANCUL  DISCLOSLRE  REPORT     ^^ne::,.   ^3.----  r  :;   .&98 

'Includes  those  of  spouse  and 

Ml.   Page    I     INVESTMENTS  and   TRLSTS-  income,  value,  transactions    dependent  children   S^e  pp  36-54  of  Insirucuons : 


Description  of  \iscis 

InJicJte  ^here  applicable  ouneroi 
ih%-  jssei  h\  using  the  parenthetical 
~iji'  for  joint  ownership  of  reporting 
inJividuul  jnd  spouse  "'Si  "lor  sep- 
ertjte  o>*nership  b\  spouse  "iDCi" 
for  ownership  by  dependent  child 

Place  ~'Xi '  after  each  asset 
eximptfrom  prior  disclosure 


Income  dunne 

Gross  V  all 

rcponing  period 

11  end  ol 

reportine 

period 

Transaciions  during  reporiing  period 


\mouni    T>p€ 
Code        le  g  . 


(I) 


Ifnoi  cvempt  from  disclosure 


Value  Value  T>pe 

Code    Method  |e  g  ■  bu> 

A-H)       dividend.         (J-P)    Code  sell,  panial 

rtntor  (0-tt)  sale 


interest) 


NONE     iNo  rcporuble  income. assets,  i 
iransaciions  ) 


1    First  Chicago  Sank  -  account    .J 


redemption) 


(2»  13)       (4)        (5) 

Date        Value  Gain      Ideniit>  of 
Month-  Code  Code     bu>er.seller 
Da>         (J-P)    (A-H)    (ifpmate 
mnsaction) 


:  ■■.ie.:-.:   3tcw;h  •  Ir.ccme  omvjal 

A 

:ivicer.d 

K 

T 

i    rideli-/  Ca3h  -teserves  money  s<- 
aulja;  fund  ■:     -   e/:-./98 

' 

Dividend 

N 

T 

5  AMCA?  fu.-.d  mii-ual  fur.d  .J}  -  as 
of  7/31/58 

D 

Dividend 

X 

T 

6  Investment  Co.  of  America  mutual 
fund  (Jl  -  as  of  1/31/98 

C 

Dividend 

L 

T 

*  Growth  Fund  of  America  mutual 
fund  IJ'  -  as  of  •'/31/98 

D 

Dividend 

L 

T 

3  New  Perspective  Fund  mutual  fund 
iji  -  as  of  ■'/31/96 

C 

Dividend 

- 

T 

5  Europacific  Fund  mutual  fund  (J: 
-  as  3f  "/31/99 

C 

Dividend 

K 

T 

i:  Washington  Mutual  Investors 

mutual  fund  iJI  -  as  of  7/31/98 

B 

Dividend 

K 

' 

11  Washington  Mutual  Investors  mut. 
fund  iIRAl  -  as  of  T/31/98 

A 

Dividend 

J 

T 

12  Intermountain  Power  Agency  of 

Utah  IJ) 

A 

None 

J 

N 

13  State  of  Illinois  Genl  Obliq 
college  savings  bonds  iJ) 

A 

None 

K 

H 

14  US  Savings  Bonds  (Jl 

A 

None 

J 

W 

l9  HFS  Municipal  Bond  Fund  mutual 
fund  ,.-.  -  as  of  -/31/98 

C 

Dividend 

K 

T 

le  Van  Kampen  Tax  Free  Income  Fund 
mut  fnd  iJ  -  as  of  ■•/31/9a 

C 

Dividend 

K 

' 

I  Inc'GainCodcs  A=$l,000or less 
(Col  BI.WI       F=150.00l-J100.000 

:ValCodcs  ""     J=jT5bO0ori7ss 
(ColCI.DJ)      O-J500,001-JI.000.000 

?  Va]  Mth  Codes    (>=Appraisal 
(Col  C2)  L=Book  Value 


B-$l.00l-$2.500 
O$l00.(»l-$l.000  000 


C-J2.501-SS.(»0  D-$5.00I-JIS.OOO 

HI=JI.000.001-$5.000.000        H2=$! .000.001  or  mo 


E-SIS.OOI-SSO.OOO 


k=$l5.OCI-J50.0OO  L=J50.001-$  100,000  M=S100.001  ■$250,000  N-$250.001-$50O.0O0 

PI«$1.000.00I-$5.DOO.OOO  P2-$5.0OO.0OI-l25.0OO.0OO  P3=$25  O00.00l-S50.000.000  P4=J50,000.00I  or  more 


R=Cosl  (real  c 
VOiher 


S- Assessment 
W-Estjmated 


T=CasWMaikel 
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Simc  ol  Pcrion  Rcpomne 

FINANCIAL  DISCLOSIRE   REPORT      J'ere.iy,    >'a:.re-  -. 

Vtl.  Page   2    INVESTMENTS  and  TRISTS-  income,  value,  transactions    jepunJ^m 


i'«  ofipouie  and 

iitdren    See  pp  36-^4  of /rjrructions  ■ 


Description  of  AsseL> 


omc  during 
^■'ning  period 


nc  rcponing  penod 


InJicate  utterr  appticarlj  omw  oi 
w  Msel  h\  using  the  parenlhen.-jl 
.jr  for  joint  o^nenhtp  of  reporting 
inJn  iduol  and  spouse    ''Si  "for  sep- 
erjte  ownership  b\  spouse  ~fDC'" 
for  o^tnership  M  liependent  chiU 

Floct  'IW  after  each  asset 
txtmptfrom  prior  disclosure 

C-Je 

T>pe 

dividend. 

interest) 

tepor. 
penos 

111 

Value 
Code 
l)-Pl 

.:i       111 

\aluc      Tvpe 
Method  le  2    bu>. 
Code       sell  pinlal 
(0-\»i     sale 

mercer. 

redemption) 

If  not  exempt  from  disclosLre 

12)          I3l      (4)         (51 
Date        Value  Gain      ldentil>  of 
Month-  Code  Code     buver  seller 
Da)        O-P)    (A-H)   (ifprnale 
transaction) 

—  >ONE    (Norepoiubleincomt.jsscu.or 
tniuaciions ) 

13    Cotsirilos      etc.      Frofit    = 
Plan  -  as   zt  c/30/55 

r.arir.;     r 

Dividend 

N 

' 

19   Cotsirilos    -etc.)    Msney  ?u 
Pension   Plan  -   as  c;  6/3: 

=a 

Di,vidend 

N 

'■ 

" 

:i 

-' 

23 

24 

:5 

:e 

n 

2« 

29 

30 

31 

32 

33 

34 

1  Inc/Giin  Codes  A-Sl.OOOor  less 
(Col  Bl.  041       F=S50.001-$100.000 

rvifodes"  ~    J=$15.000or  kSi  ' 
(ColCI.D3)      05500.OOIJ1.000.000 

B=SI.001-J2.50O                  c-i: 
OS  100  001 -J  1.000.000         H1=J1 

k=S"l5.6or$SWIOO                L-$5( 
Pl-S1.000.001-$5.000.000  P2'J-V0 

R-Cosl  (real  eslale  onlvl 
\-0(her 

:.501-$5.000                      D-$S.00l-II  5.000                     E=JI5.00I-S50.000 
1 .000.00 1  -S5.0OO.0O0        H2'S5.OOO.0O  1  or  more 

).001 -SI  00.000               M-$100.0Ol-S250.0OO             \=$250.0Ol-$50O.0O0 
wool -525.000.000  P3'J25.0O0.0OI -$.50,000,000  P4.$50.000.00l  or  more 

3  Vil  Mlh  Co<ies    OAppraisal 
(Col  C:)             L -Book  Value 

S' Assessment 
W=EslimaIed 

TKTasIl  Market 
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Name  01  Pcr^t'O  Kcp-'nmc 
FINANCUL  DISCLOSURE  REPORT        ?"  =  ::.    Vi---.   r 

Mil.     ADDITIONAL  INFORMATION  OR  EXPLANATIONS. 


757 


Same  01  Pcr„'n  Rcponing 
FISaNCIAL  DISCLOSIRE  REPORT  .'e---: ...  -j:,  ,.  =■. 
SECTION  HEADING.      ,Mwiu  pan  of  re^n  I 
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Name  ot  Persian  Reihming 


FINANCIAL   DISCLOSLRE   REPORT 
IX.    CERTIFICATION 


.  true,  and  complete  '.n  tt 


reported  was  withheld  becaus 


.•-.ave  been  reported  are  in  complian 
and  Judirial  Conference  regulation 


e  from  oucside  eri^lo 
th  the  provisions  c* 


wledge  and  belie 
or.s  perT.;ttinq  r 


and  the  acceptar.c 
ction  sn  et.  seq 


'^K/^g 


Any  individual  who  kr.awingly  and  wilfully  'a 
may  be  sub^ecc  ra  civil  and  criminal  sanc-io 


fail!   to  fi 

C.    App.    4,    5 


FILING  INSTRUCTIONS 

Mail  original  and  thret  additional  copies  lo: 

Committre  on  Financial  Disclosure 
Adminislracive  OfTice  of  the  Lnited  States  Courts 
One  Columbus  Circle,  N.E. 
Suite  2-301 
Washington,  D.C.  20S44 
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MATTHEW  F.  K^XNELLY 
FINANCIAL  STATEMENT 


I                                 ASSETS  (all  figures  rounded  1 

LIABILITIES  (all  Hgures  rounded) 

Cash  on  hand  and  in  banks  &.  mones 
market  accounts 

300 

000 

00 

Notes  payable  to  banks  -  secured 

U  S  Goiemmeni  securities  -  add  schedule 

Notes  payable  to  banks  -  unsecured 

Listed  securities  -  add  schedule 

467 

500 

00 

Notes  payable  to  relatives 

Unlisted  securities  -  add  schedule 

Notes  payable  to  others 

Accounts  and  notes  receivable 

Accounts  and  bills  due 

Due  from  relatives  and  friends 

Unpaid  income  ta.x 

Due  from  others 

Other  unpaid  tax  and  interest 

Doubtful 

Real  esute  mortgages  payable  -  add 
schedule 

103 

000 

00 

Real  estate  owned  -  add  schedule 
(current  estimated  value  of  home) 

275 

000 

00 

Chanel  mortgages  and  other  liens 
payable 

Real  estate  mortgages  receivable 

Other  debts  -  itemize: 

Autos  and  other  personal  property 
(estimated  value  of  two  autos  and  home 
furnish  ings) 

75 

000 

00 

Children's  orthodontist 

1 

000 

00 

Cash  value  -  life  insurance 

35 

000 

00 

Other  assets  -  itemize 
Stock  in  law  finn  (listed  at  cost) 

75 

000 

00 

Individual  Retirement  Account 

14 

100 

00 

Cotsirilos.  Stephenson,  Tighe  &  Streicker. 
Ltd.  Profit  Sharing  Plan  (as  of  6/30/98) 

284 

000 

00 

Cotiirilos.  Stephenson,  Tighe  &  Streicker, 
Ltd.  Money  Purchase  Pension  Plan  (as  of 
6/30/98) 

298 

000 

00 

ToUl  Liabilities 

104 

000 

00 

Toul  Worth 

1.720 

600 

00 

Total  AS5«U 

1.824 

600 

00 

ToUl  liabilities  and  oet  worth 

1.824 

600 

00 

CONTINGENT  LIABILIHES 

GENERAL  INFORMATION                           || 

As  endorser,  comaker  or  guarantor 

Are  any  assets  pledged?  (Add 
schedule) 

no 

On  leases  or  contracts 

Are  you  defendant  in  any  suits  or 
legal  actions'' 

no 

Legal  Claims 

Have  you  ever  taken  bankruptcy'!' 

no 

Provision  for  Federal  Income  Tax 

Other  special  debt 
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Mutual  funds 


Approx 
Value 

Title 

(-  31  "8) 

AMCAP  Fund 

38.000 

Europacific  Growth  Fund 

3 1 .000 

Growih  Fund  of  America 

58.000 

New  Perspective  Fund 

54.000 

Fundamental  Investors 

58.000 

Investment  Co.  of  America 

62.000 

Washington  Mutual  Inv  Fund 

:5.ooo 

Fidelitv  Growih  &  Income  Fund 

1 8,000 

Subtotal 


344,000 


Bond  funds 


Title 

MFS  Municipal  Bond  Fund 
Van  Kampen  Tax  Free  Fund 

Subtotal 


Approx 

Value 

C  31  98) 

40.000 
38.000 


78.000 


Bonds 


Approx. 
Value 


Intermountain  Power  Agency 

Series  B  Bonds  (matunty  date 

7  1  06.  zero  coupon  bonds  \*ith 

valueof  SI  5,000  at  maturity)  10.500 

State  of  Illinois  General 

Obligation  College  Savings 

Bonds  (vanous  maturity  dates 

2002-2006,  zero  coupon  bonds 

with  total  value  of  $35,000  at 

mat\irity)  25.000 

US  Series  EE  Savings  Bonds  10.000 

Subtotal 


TOTAL 


45.500 
467.500 
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I.       BIOGRAPHICAL  INFORMATION  (PUBLIC) 


I.        Full  name  (include  any  former  names  used). 

James  Martin  Munley 


2.  Address:  current  place  of  residence  and  office  address(es). 

Residence:        Archbald,  Pennsylvania 

Office:  Lackawanna  County  Courthouse 

200  North  Washington  Avenue 
Scranton,  Pennsylvania  1 8503- 1 524 

3.  Date  and  place  of  birth. 

Date:  June  28,  1936 

Place:  Scranton,  Pennsylvania 


Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).  List  spouse's 
occupation,  employer's  name  and  business  address(es). 

Spouse:  Kathleen  Purcell  Munley,  Ph.D. 

Occupation:  Professor 

Marywood  University 
Scranton,  PA  1 8509  (full-time)  and 
University  of  Scranton 
Scranton,  PA  18503  (part-time). 


Education:    List  each  college  and  law  school  you  have  attended,  including  dates  of 
attendance,  degrees  received,  and  dates  degrees  were  granted. 


53-754  99  .  25 
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School:  Degree:  Date 

Granted: 

University  of  Scranton  1954-1958  B.S.  1958 

Temple  School  of  Law  1960-1963  L.L.B.  1963 

National  College  of  State  Trial  Judges  1 978  Certificate  1 978 

General  Jurisdiction  Course 

Harvard  Law  School  1988  Certificate  1988 

Summer  Seminars  and  Workshops,  1 994  Certificate  1994 

Program  of  Instruction  for  Lawyers  and  Judges  1 997  Certificate  1 997 


Employment  Record:  List  (by  year)  all  business  or  professional  corporations, 
companies,  firms,  or  other  enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were  connected  as  an  officer, 
director,  partner,  proprietor,  or  employee  since  graduation  from  college. 

1958-1960.  United  States  Army.  Volunteered  for  the  draft.  Rank:  Private 

First  Class  -  stationed  in  Schweinftirt,  Germany  -  30th  Infantry,  3rd  Division. 
Honorably  Discharged. 

1 960- 1 963.  Summer  employment.  Lifeguard,  Pennsylvania  Department  of 

Forest  and  Waters. 

1 962- 1 963.  Second  and  Third  year  law  student  at  Temple  Law  School, 

substitute  teacher  in  the  Philadelphia  School  District,  Philadelphia,  PA. 

1963-1964.  Served  as  law  clerk  to  Chief  Justice  Michael  J.  Eagen  of  the 

Pennsylvania  Supreme  Court. 

1964-1977.  Munley  &  Munley.  Partner  with  my  brother  Robert  W.  Munley, 

Esq.  Firm  located  at  Rehrig  Building,  Adams  Avenue.  Scranton,  PA,  1964-1972; 
Dime  Bank  Building,  Spruce  Street,  Scranton,  PA,  1972-1977. 

1 973- 1 977.  Hearing  Examiner,  the  Department  of  Revenue,  Commonwealth 

of  Pennsylvania.  (Part-time  pxjsition). 

1 972- 1 977.  Arbitrator,  Postal  Service  Expedited  Arbitration  Panel  in  the 

Middle  Atlantic  states.  (Part-time  position). 


1 972- 1 977.  Arbitrator,  Middle  Atlantic  Expedited  Arbitration  Panel.  (Part- 

time  position). 
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1 970- 1 977.  Arbitrator,  United  States  Steel  and  Steel  Workers  of  America 

(Part-time  position/ 

1963-1977.  Solicitor,  Municipalities  and  School  Districts  including: 

Archbald  Borough,  Jermyn  Borough,  Carbondale  Township  and  Mayfield  School 
District.  Appointed  by  municipalities  or  school  districts.  (Part-time  position). 

1 966- 1 978.  Bank  Director,  First  National  Bank  of  Peckville,  Main  Street, 

Peckville,  PA.  Resigned  from  the  Bank  Board  after  I  became  a  judge.  (Part-time 
position). 

1 978-Present.        Judge  of  Court  of  Common  Pleas  of  Lackawanna  County. 
Office  located  at  Lackawanna  County  Courthouse,  200  North  Washington 
Avenue,  Scranton,  PA  18503-1524.  Elected,  November,  1977,  retained 
November,  1987  and  retained  again,  November  1997. 

1986-1990.  Judiciallnquiry  and  Review  Board.    Chaired  the  Board  from 

1 989- 1 990.  Appointed  by  the  Chief  Justice  of  Pennsylvania,  Robert  Nix. 

1 993-Present.        Pennsylvania  Board  of  Law  Examiners.  Appointed  by  the 
Supreme  Court  of  Pennsylvania. 

1990-Present.        The  State  Ethics  Committee  for  Trial  Judges.  Appointed  by  my 
peers  in  the  Pennsylvania  State  Trial  Judges  Association. 

Military  Service:  Have  you  had  any  military  service?  If  so,  give  particulars, 
including  the  dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  of 
discharge  received. 

Yes.  UnitedStates  Army,  1958-1960.  30th  Infantry,  3rd  Division.  Private  First 
Class.  US52480484.  Honorably  Discharged. 


Honors  and  Awards:  List  any  scholarships,  fellowships,  honorary  degrees,  and 
honorary  society  memberships  that  you  believe  would  be  of  interest  to  the 
Committee. 

Pennsylvania  Bar  Association  Highest  Rating,  March,  1993.  The  Pennsylvania  Bar 
Association  evaluated  all  candidates  aspiring  for  the  office  of  Justice  of  the 
Supreme  Court  of  Pennsylvania.  1  was  a  candidate  for  the  office  of  Justice  of 
the  Supreme  Court  of  Pennsylvania  in  1993.  As  a  candidate  for  this  office  I 
was  evaluated  in  March,  1993  by  the  Judiciary  Committee  of  the  PBA  and 
subsequently  given  the  PBA's  highest  rating,  "Highly  Recommended".  This 
rating  was  publicly  announced  throughout  the  state  by  the  PBA; 
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Pennsylvania  Bar  Association  Highest  Rating,  March,  1995.  The  Pennsylvania  Bar 
Association  evaluated  all  candidates  aspiring  for  the  office  of  Justice  of  the 
Supreme  Court  of  Pennsylvania.  I  was  a  candidate  for  the  office  of  Justice  of 
the  Supreme  Court  of  Pennsylvania  in  1995.  As  a  candidate  for  this  office  I 
was  evaluated  in  March,  1995  by  the  Judiciary  Committee  of  the  PBA  and 
subsequently  given  the  PBA's  highest  rating,  "Highly  Recommended".  This 
rating  was  publicly  announced  throughout  the  state  by  the  PBA. 

The  PBA's  rating  of  "Highly  Recommended"  reflects  their  finding  that  a  candidate 
possesses  the  highest  reputation  for  competence,  integrity  and  temperament; 

Frank  J.  O'Hara  Award,  for  "Distinguished  Achievement  in  the  Law",  University  of 
Scranton; 

Community  Leadership  Award,  Women's  Resource  Center  of  Scranton,  "In 
recognition  for  his  outstanding  contribution  to  the  well-being  of  women  and 
children  in  Lackawanna  County  by  his  deep  commitment  to  protect  and  defend 
their  rights  to  live  without  fear  of  domestic  violence"; 

Silver  Beaver  Award,  Boy  Scouts  of  America,  "for  demonstrated  commitment  and 
service  to  youth  through  devotion  to  the  Scouting  Program"; 

The  Distinguished  Service  Award,  in  recognition  of  distinguished  service  rendered 
to  the  community,  the  American  Legion; 

Certificate  of  Honor,  in  recognition  of  public  service  in  community  activities. 
Temple  University,  Law  Alumni  Association; 

Award,  Honorary  Membership  in  Sigma  Pi  Mu,  for  exceptional  services  provided 
to  the  Legal  Studies  Program,  Marywood  College; 

Selected  as  Honorary  Member  of  Pi  Alpha  Alpha,  National  Honor  Society  for 
Public  Affairs  and  Administration,  in  recognition  of  his  contributions. 
Graduate  School,  Marywood  College; 

Appreciation  Award,  for  continued  support  and  participation  of  the  Mock  Trial 
Program,  presented  by  the  Young  Lawyers  Division,  Lackawanna  Bar 
Association; 

Award,  in  recognition  of  Distinguished  Service,  presented  by  the  Judicial  Inquiry 
and  Review  Board; 

Commendation,  "For  your  excellent  contributions  to  the  important  work  of  the 

Judicial  Inquiry  and  Review  Board  during  the  years  of  your  devoted  and  distin- 
guished service,"  by  Robert  N.  C.  Nix,  Jr.,  Chief  Justice  of  Pennsylvania  on 
behalf  of  the  Supreme  Court  of  Pennsylvania;  and 
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Award,  presented  in  recognition  of  devoted  and  invaluable  services  rendered  to 
Bethel  A.M.E.  Church,  Scranton,  Pennsylvania. 


9.       Bar  Association:  List  all  bar  associations,  legal  or  judicial-related  committees  or 
conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles  and  dates  of 
any  offices  which  you  have  held  in  such  groups. 

1964-Present.  Lackawanna  Bar  Association. 

1964-Present.  Pennsylvania  Bar  Association. 

1969-1978.  Pennsylvania  Trial  Lawyers  Association. 

1978-Present.  Pennsylvania  Conference  of  State  Trial  Judges. 

1978.  National  College  of  State  Trial  Judges.  General  Jurisdiction  Course. 
Certificate. 

1 989-Present.  Penpsylvania  Conference  of  State  Trial  Judges,  Vice-Chairman  of 
the  Economics  and  Finance  Committee. 

1989-1992.  House  of  Delegates,  Pennsylvania  Bar  Association. 

1986-1990.  Thic  Judicial  Inquiry  and  Review  Board,  appointed  by  the 
Pennsylvania  Supreme  Court.  Elected  Chairman,  1 989. 

1 990-Present.  State-Federal  Relations  Committee,  appointed  by  the  Pennsylvania 
Supreme  Court. 

1992-Present.  Board  of  Directors  of  Lawyers  Concerned  for  Lawyers  of 
Pennsylvania,  Inc. 

1992.  Dickinson  School  of  Law,  member  of  the  faculty,  Trial  Advocacy  Seminar 
and  workshop. 

1987-Present.  Member  of  Temple  Law  Education  &  Participation  (LEAP), 
Pennsylvania  Law-related  Education  Project. 

1 992-Present.  Pennsylvania  Trial  Judges  -  Judicial  Ethics  Conmiittee. 

1 992-Present.  Pennsylvania  Trial  Judges  -  Executive  Committee. 
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1993-1997.  Pennsylvania  Board  of  Law  Examiners,  appointed  by  the 
Pennsylvania  Supreme  Court. 


1 997-  Present.  Pennsylvania  Board  of  Law  Examiners,  reappointed  by  the 
Pennsylvania  Supreme  Court. 

1978-Present.  Throughout  my  judicial  career  I  have  attended  annual  and  bi- 
annual education  classes,  Pennsylvania  Conference  of  State  Trial  Judges. 

1984  and  1 987.  Participated  in  presentations  on  the  English  Court  System,  Inns  of 
Court,  London,  England. 

1 98 1 .  Selected  as  a  participant,  attended  and  awarded  a  certificate  for  participating 
in  National  Security  Seminars,  U.S.  Army  War  College,  Carlisle,  PA. 

1991 .  Supervisory  Judge  -  Investigative  Grand  Jury  of  Lackawanna  County. 

1988.  Harvard  Law  School.  Summer  Seminars  and  Workshops,  Program  of 
Instruction  for  Lawyers  and  Judges. 

1994.  Harvard  Law  School.  Summer  Seminars  and  Workshops,  Program  of 
Instruction  for  Lawyers  and  Judges. 

1997.  Harvard  Law  School.  Summer  Seminars  and  Workshops,  Program  of 
Instruction  for  Lawyers  and  Judges. 


10.     Other  Memberships:  List  all  organizations  to  which  you  belong  that  are  active  in 
lobbying  before  public  bodies.  Please  list  all  other  organizations  to  which  you  belong. 

The  Pennsylvania  Trial  Judges  lobby  before  the  Pennsylvania  State  Legislature. 

The  following  is  a  list  of  other  organizations  to  which  I  belong: 

Member  of  the  Executive  Board  and  Past  President  of  Forest  Lakes  Council,  Boy 
Scouts  of  America. 

Veterans  of  Foreign  Wars.* 

University  of  Scranton  President's  Club. 

Member  of  the  Ancient  Order  of  Hibernians. 

Member  of  the  Knights  of  Columbus,  Fourth  Degree. 


767 

Member  of  the  Friendly  Sons  of  St.  Patrick  of  Lackawanna  County. 

Honorary  member  of  the  Ukrainian  Citizens  Club,  Scranton,  Pennsylvania. 

Honorary  member  of  the  Polish  Progressive  Club,  Scranton,  Pennsylvania. 

A  member  of  Temple  Law  Education  &  Participation  (LEAP),  Pennsylvania  Law- 
Related  Education  Project. 

National  Association  for  the  Advancement  of  Colored  People.* 

National  Council  of  Juvenile  &  Family  Court  Judges. 

Juvenile  Court  Section,  Pennsylvania  Conference  of  State  Trial  Judges. 

The  Country  Club  of  Scranton.* 

Scranton  Task  Force  on  Cultural  Diversity,  associated  with  Marywood  University, 
Scranton,  PA.  Focus  of  the  Task  Force  is  on  interracial  conflict  in  the 
Scranton  area,  and  ways  to  combat  it. 

The  Pennsylvania  Society.* 

Lackawanna  County  Bar  Association's  Young  Intern  Committee. 

*See  Attachment  "A"  -  Bylaws. 


11.       Court  Admission:  List  all  courts  in  which  you  have  been  admitted  to 
practice,  with  dates  of  admission  and  lapses  if  any  such  memberships 
lapsed.  Please  explain  the  reason  for  any  lapse  of  membership.  Give  the 
same  information  for  administrative  bodies  which  require  special 
admission  to  practice. 

1 964       Pennsylvania  Supreme  Court 

1 964       Pennsylvania  Superior  Court 

1 970       Commonwealth  Court  of  Pennsylvania 

1 964  and  1 974    (Admitted  in  the  following  various  courts)  -  Court  of 
Common  Pleas  of  Lackawanna,  Wayne,  Wyoming,  Susquehanna, 
Carbon,  Luzerne  and  Dauphin. 
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1964    U.S.  District  Court  for  the  Middle  District  of  PA. 


12.       Published  Writings:  List  the  tities,  publishers,  and  dates  of  books,  articles, 
reports,  or  other  published  material  you  have  written  or  edited.  Please 
supply  one  copy  of  all  published  material  not  readily  available  to  the 
Committee.  Also,  please  supply  a  copy  of  all  speeches  by  you  on  issues 
involving  constitutional  law  or  legal  policy.  If  there  were  press  reports 
about  the  speech,  and  they  are  readily  available  to  you,  please  supply 
them. 

See  attachment  "B"  -  Articles  as  follows: 

Published:  "The  Right  to  Die:  A  Judicial  Perspective",  THE 

BARRISTER,  Spring,  1991. 

Published:  "Determining  When  Recusal  is  Necessary", 

PENNSYLVANIA  LAW  JOURNAL,  November  9,  1992. 

Published:  "The  Anthracite  Coal  Strike  Commission  of  1 902", 

THE  BARRISTER,  Summer,  1997 


See  attachment  "C"  - 
SPEECH  PRESENTED  TO: 
Pennsylvania  Bar  Ass'n 
Marywood  Class 

Church  Societies 

The  Honor  Society 

General  Public,  Family,  Friends 

New  Judge's  Orientation 

Abington  Rotary  Club 

Scranton  Business  &  Prof  Women 

Catholic  Social  Services 

PA  State  Police  Grad.  Class 

Postmasters 


Speeches  as  1 

Follows: 

DATE 

SUBJECT 

4/93 

My  Philosophy  of  a  Judge 

3/25/82 

Role  of  Judge  in  our  Society 

Spr.  '88 

Family 

4/24/92 

Cultural  Meltdown/  Values 

1/4/87 

Courts 

1989 

Judges  -  Legal  System 

3/11/93 

Rotarianism 

3/82 

Judicial  Selection 

11/21/97 

Ethics 

11/19/82 

Law  Enforcement 

1/21/84 

History  Postal  Dept. 
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SPEECH  PRESENTED  TO: 


PA  Trial  Lawyers 


Taft  Institute 


DATE  SUBJECT 

4/7/95  Responsibility  of  Lawyers/ 

Supreme  Court's  Period  of  Difficulty 

6/29/89  Judicial  Discipline  in  PA 


Stock  Speeches 

Lions  Club 

Pi  Alpha  Alpha  Society 
Kiwanis  Club 
Graduation  Class 

McAndrew  Testimonial 

Elks  Club 

Graduation  Class 
Boy  Scouts 

Ecumenical  Service 

Columbia  Hose  Co.  #5 
Law  Day  Speech 

General  Public 
VFW-  Post  7963 

Knights  of  Columbus 
Sports  Banquet 


1977 
1993 
1995 

Background/Goals 

11/17/79 

Lionism 

7/25/89 

Ethics 

4/9/87 

Kiwanian's  Role  in  Society 

1980 

Graduation/Milestone 

1990 

Marriage/Loyalty 

6/14/77 

200th  Anniversary  of 
National  Flag 

6/14/79 

Graduation/Milestone 

11/14/80 

Importance  of  Scout 
Involvement 

3/16/88 

Where  Vocation  &  Faith  M 

3/14/87 

The  Irish 

- 

Legal  Profession 

5/30/77 

Americanism 

9/26/86 

Proud  History  of 
American  Veterans 

- 

History  of  the 
Knights  of  Columbus 

1980's 


Sports 
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SPEECH  PRESENTED  TO: 

DATE 

SUBJECT 

Graduation  Class 

6/10/78 

Education  and  Careers 

Kiwanis  Club 

4/9/87 

Kiwanis  &  Americanism 

Communion  Breakfast 

Spr.  '80 

Juvenile  Court 

13.     Health:  What  is  the  present  state  of  your  health?  List  the  date  of  your  last  physical 
examination. 

Excellent. 

Last  physical:     February  20,  1998. 


14.  Judicial  Office:  State  (chronologically)  any  judicial  offices  you  have  held,  whether 
such  position  was  elected  or  appointed,  and  a  description  of  the  jurisdiction  of  each 
such  court. 

Judge  of  the  Court  of  Common  Pleas.  Elected  in  1977;  Retained  in  1987;  and 
Retained  in  1997.  Unlimited  general  civil  and  criminal  jurisdiction. 


Appointed  Juvenile  Court  Judge.  1978-1981.  Re-appointed  in  1 994  to  present. 
Jurisdiction:  All  crimes  committed  by  juveniles  between  the  ages  often  and 
eighteen. 


Judicial  Inquiry  and  Review  Board.  Appointed  by  the  Supreme 
Court  of  Pennsylvania.   1986-1990.  Jurisdiction:  Oversees  the 
conduct  of  all  Judges  and  Justices  in  the  Commonwealth  of 
Pennsylvania.  Elected  Chairman  of  the  Board  in  1 989,  served  until 
1990. 


Hearing  Examiner,  the  Department  of  Revenue,  Commonwealth  of  Peiuisylvania, 
approximately  1973-1977.  Jurisdiction:  limited  to  sales  tax  appeals. 


Arbitrator,  Postal  Service  Expedited  Arbitration  Panel  in  the  Middle  Atlantic 
States,  1972-1977.  Jurisdiction;  limited  to  disputes  arising  out  of  the  collective 
bargaining  agreement  between  postal  service  and  its  unionized  employees. 
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Arbitrator,  Middle  Atlantic  Expedited  Arbitration  Panel,  1972-1977.  Jurisdiction: 
limited  to  civil  disputes  where  parties  have  agreed  to  submit  dispute  to  arbitration 
under  the  rules  of  the  American  Arbitration  Association. 


Arbitrator,  United  States  Steel  and  Steel  Workers  of  America,  1970-1977. 
Jurisdiction:  limited  to  disputes  arising  out  of  the  collective  bargaining  agreement 
between  United  States  Steel  and  its  unionized  employees. 


15.     Citations:  If  you  are  or  have  been  a  judge,  provide:  (1)  citations  for  the  ten  most 
significant  opinions  you  have  written;  (2)  a  short  summary  of  and  citations  for  ail 
appellate  opinions  where  your  decisions  were  reversed  or  where  your  judgment  was 
affirmed  with  significant  criticism  of  your  substantive  or  procedural  rulings;  and  (3) 
constitutional  issues,  together  with  the  citation  to  appellate  court  rulings  on  such 
opinions,  if  any  of  the  opinions  listed  were  not  officially  reported,  please  provide 
copies  of  the  opinions. 


(1)      MOST  SIGNIFICANT; 


Bolus  V.  United  Penn  Bank, 

No.  80  CIV  1968  (Com.Pl.Lacka.  1986),  afTd  in  part  and  remanded  in  part  at  525 

A.2d  1215  (Pa.  Super.  1987). 


Commonwealth  v.  One  1990  Ford  Manufacturer's  Number  1FACP41 A3LF1 17067 
91  Lacka.Jur.  100(1990). 


Cron,  et  al.  v.  Sarjac,  Inc.  t/a  Club  North  40, 

No.  92  CIV  6010  (Com.Pl.Lacka.),  affd  at  No.  00354  Philadelphia  1996. 


Kinderman  v.  Commonwealth,  Dept.  of  Transp.,  No.  84  CIV  4178  (Com.Pl.Lacka. 
1988). 


Murphree  v.  Barakat,  M.D.,  et  al..  91  Lacka.  Jur.  25,  5  Pa.  D.  &  C.  4th  277  (1990). 


Ragona,  an  Incompetent  v.  Preate,  et  al..  91  Lacka.  Jur.  1 12,  6  Pa.  D.  &  C.  4th  202 
(1990). 
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St.  Joseph's  Center  v.  Board  of  Zoning  Appeals  of  the  City  of  Scranton, 
97  Lacka.  Jur.  13,  30  D.  &  C.  4th  261  (1996). 


Swanchak  v.  Allied  Services,  et  al.,  No.  91  CIV  3742  (Com.Pl.Lacka.  1992). 

WEA  V.  Aetna,  et  al..  No.  93  CIV  2028  (Com.Pl.Lacka.  1995). 

Yurko  V.  Nissan  Corp  ,  85  Lacka.  Jur.  81  (1984). 

See  Attachment  "D"  -  Copy  of  Most  Significant  Opinions. 

(2)      REVERSALS: 


Ansilio  v.  Zoning  Hearing  Bd.  of  the  City  of  Scranton, 

No.  95  CIV  1988  (Com.Pl.Lacka.)  (opinion  and  order  denying  appeal  filed  July  17, 

1996),  rev'd  at  690  A.2d  307  (Pa.  Commw.  1997)  (unpublished  memorandum). 

The  court  affirmed  the  zoning  board's  decision  which  denied  appellant  a  special 
exception  to  sell  flowers  fi^om  a  tent  for  a  sixty  day  period  but  allowed  appellant  to 
sell  flowers  for  seven  days  within  a  sixty  day  period  pursuant  to  the  provisions  of 
the  zoning  ordinance.  Commonwealth  court  reversed  this  court's  decision  and 
found  that  the  burden  of  the  objectors  was  at  issue  rather  than  the  burden  of  the 
applicant  seeking  a  special  exception. 


Allied  Foods,  Inc..  v.  School  Dist.  of  Scranton  and  the  City  of  Scranton, 
No.  91  EQUITY  74  (Com.Pl.Lacka.)(opinion  and  order  granting  declaratory 
judgment  in  favor  of  plaintiff  filed  December  28,  1993),  rev'd  at  654  A.2d  273  (Pa. 
Commw.  1995). 

Lower  court  granted  declaratory  judgment  in  favor  of  the  plaintiff  finding  that  the 
company,  a  veal  processing  plant,  is  in  the  manufacturing  business  and  thus  exempt 
ft-om  tax  under  the  provisions  of  Local  Tax  Enabling  Act.  Commonwealth  court 
found  that  the  change  in  the  veal  at  the  plant  did  not  result  in  a  new  and  different 
product  from  what  was  brought  into  the  plant.  Thus,  it  is  not  a  manufacturing  plant 
and  not  tax  exempt. 
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Andrews  v.  Commonwealth,  Dept.  of  Transp., 

No.  82  CIV  5851  (Com.Pl.Lacka.){ opinion  and  order  sustaining  the  petitioner's 
appeal  of  license  suspension  filed  Dec.  29,  1982),  reVd  at  505  A.2d  412  (Pa. 
Commw.  1986). 

Lower  court  sustained  the  appeal  of  petitioner's  driver's  license  suspension  finding 
that  he  lacked  sufficient  capacity  to  consciously  and  knowingly  refuse  to  submit  to 
a  breathalyzer  test.  Commonwealth  court  reversed,  ruling  that  incapacity  to 
knowingly  and  consciously  refuse  the  test  brought  about  by  voluntary  ingestion  of 
alcohol  is  no  defense  to  a  license  suspension  founded  upon  such  refusal. 


Balcrius  v.  Hickey,  et  al., 

No.  13  September  Term  1978  (Com.Pl.Lacka.)(opinion  and  order  denying 
plaintiffs  exceptions  and  affirming  prior  order  of  court  filed  June  20,  1980),  rev'd 
at  436  A.2d  246  (Pa.  Commw.  1981). 

Lower  court  affirmed  City  of  Scranton's  demotion  of  appellant  police  captain, 
finding  that  appellant's  job  was  temporary  in  nature.  Commonwealth  court 
reversed  on  grounds  that  appellant  never  received  requisite  notice  of  temporary 
character  of  appointment  and,  therefore,  appellant's  position  did  not  qualify  as  a 
temporary  position.  Commonwealth  court  further  found  that  the  City's  actions  in 
extinguishing  appellant's  position  were  improper  and  in  violation  of  appellant's  due 
process  rights. 


Baldassari  v.  Noto  v.  F.  &  L.  Realty, 

No.  92  CIV  2588  (Com.Pl.Lacka.)  (opinion  and  order  granting  summary  judgment 
filed  June  13,  1993),  rev;d  at  643  A.2d  699  (Pa.  Super.  1994)  (unpublished 
memorandum),  alloc,  denied  649  A.2d  666  (Pa.  1994). 

Defendants'  motions  for  summary  judgment  were  granted  where  the  plaintiff,  who 
commenced  suit  in  an  individual  capacity,  attempted  to  substitute  a  corporation  as 
the  plainuff  af^er  the  applicable  statute  of  limitations  had  run.  Superior  court 
reversed  holding  that  amendments  to  pleadings  should  be  liberally  granted,  and  a 
new  plaintiff  may  be  added  after  the  statute  of  limitations  has  run  while  a 
defendant  cannot.  Superior  Court  Judge  Cavanaugh  dissented  concluding  that  the 
case  law  does  not  support  the  majority  view,  and  that  no  parties,  plaintiffs  or 
defendants,  can  be  added  after  the  statute  of  limitations  has  run. 


Barren,  et  al.  v.  Dubas, 

No.  34  September  Term  1977  (Com.Pl.Lacka.)(adjudication  and  decree  finding 
that  the  plaintiffs  had  acquired  an  easement  over  the  defendant's  property  filed 
April  24,  1979),  vacated  at  441  A.2d  1315  (Pa.  Super.  1982). 
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Lower  court  recognized  an  easement  existing  across  the  defendant's  property  in 
favor  of  the  plaintiff.  Superior  court  held  that  indispensable  parties  had  not  been 
joined  in  the  case  and  the  lower  court  thus  lacked  jurisdiction  to  enter  a  decree. 


Dolores  Biglan,  executrix  v.  Albert  Biglan  and  Northeastern  PA  National  Bank  and 
Trust  Co., 

No.  6  March  Term  1965  (Com.Pl.Lacka.)(opinion  and  order  dismissing  plaintiffs 
and  defendant's  exceptions  to  the  dismissal  of  plaintiffs  complaint  and  defendant's 
counterclaim  filed  Sept.  9,  1982),  rev'd  and  remanded  for  trial  at  479  A.2d  1021 
(Pa.  Super.  1984). 

Lower  court  dismissed  the  plaintiffs  complaint  holding  that  the  plaintiff  had  not 
provided  an  affidavit  allowing  her  to  sue  as  a  foreign  fiduciary  as  required  by 
statute  and  denied  her  oral  motion  to  amend  her  pleading  to  comply  with  the 
statute.  Superior  court  found  that  the  court  abused  its  discretion  in  reftjsing  to 
allow  the  amendment  as  such  amendments  are  to  be  liberally  granted,  especially 
where  the  opposing  counsel  does  not  allege  prejudice.  Superior  court  fiirther  found 
it  was  an  error  of  law  for  the  lower  court  to  conclude  that  an  unadjudicated  claim 
against  an  estate  constitutes  a  debt,  because  if  such  were  the  case,  any  proceeding 
instituted  by  a  fiduciary  could  be  blocked  by  the  mere  filing  of  a  claim  against  the 
estate. 


Commonwealth  v.  Genovese;  Appeal  of:  NEP  Communications,  Inc.  t/d/b/a 

WNEP-TV  News, 

No.  83  CR  54  (a  -  c)  (Com.Pl.Lacka.)(order  directing  that  no  person  or 

representative  of  any  news  agency  shall  print  or  announce  in  any  way  the  name  or 

address  of  any  juror  filed  September  4,  1984),  rev'd  at  487  A.2d  364  (Pa.  Super. 

1985). 

Superior  court  reversed  lower  court's  order,  finding  that  restraint  on  the  media 
fi-om  disseminating  names  and  addresses  of  jurors  summoned  or  selected  to  hear 
homicide  case  was  entered  without  cause  and  constituted  an  unconstitutional  prior 
restraint  upon  its  right  to  publish.  Superior  court  found  no  support  to  conclude  that 
jurors  would  be  harassed  during  trial  if  their  names  were  publicly  revealed. 
Superior  court  fiirther  found  no  evidentiary  basis  to  conclude  that  an  order  of  prior 
restraint  was  necessary  to  insure  the  empanelling  of  an  impartial  jury. 


Commonwealth  v.  Meade, 

No.  82  CR  492  (Com.Pl.Lacka.Xopinion  and  order  denying  Commonwealth's 
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petition  for  extension  of  time  to  commence  trial  and  granting  defendant's  motion  to 
dismiss  charges  filed  April  8,  1983),  rev'd  and  remanded  at  No.  01020  Philadelphia 
1983  filed  February  1,  1985. 

Lower  court  found  that  Commonwealth  did  not  exercise  due  diligence  in  locating 
escaped  appellee  and  dismissed  the  escape  charges  against  appellee.  Superior 
court  reversed  lower  court's  order,  finding  that  Commonwealth  had  no  duty  to 
exercise  due  diligence  under  these  circumstances  and  that  Rule  1 100  cannot  be 
used  to  allow  the  accused  to  benefit  fi-om  his  own  misconduct.  Superior  court 
reinstated  escape  charges  against  appellee  and  remanded  this  matter  to  the  trial 
court. 


Commonwealth  v.  Meholic, 

No.  81  CR  613  (Com.Pl.Lacka.){opinion  and  order  dismissing  defendant's  motion 
for  new  trial  and  in  arrest  of  judgment  filed  October  31,1 983),  aff  d  in  part  and 
vacated  in  part  at  491  A.2d  848  (Pa.  Super.  1985). 

Following  jury  trial  that  ended  September  2,  1981,  appellant  was  found  guilty  of 
arson  and  conspiracy  to  commit  arson.  Post-trial  motions  were  denied  and,  on 
November  11,  1983,  appellant  was  sentenced  to  a  term  of  six  months  to  two  years 
imprisonment  on  the  arson  charge  (the  conspiracy  charge  was  deemed  to  have 
merged).  Superior  court  affirmed  arson  conviction  but  vacated  conspiracy 
conviction  because  the  statute  of  limitations  had  expired.  Conspiracy  carries  a 
two-year  statute  of  limitations  fi-om  the  time  the  accused  is  charged.  Instantly,  the 
appellant  was  not  charged  with  the  conspiracy  until  March  10,  1981. 


Commonwealth  v.  Milewski, 

No.  80  CR  1376  (a)  &  (b)  (Com.Pl.Lacka.)(opinion  and  order  dismissing 
defendant's  motion  for  new  trial  and  in  arrest  of  judgment  filed  April  28,  1983), 
vacated  at  489  A.2d  925  (Pa.  Super.  1985). 

Following  jury  trial,  appellant  was  convicted  of  dealing  in  vehicles  with  removed 
or  falsified  numbers.  Lower  court  denied  post-trial  motions  and  sentenced 
appellant  to  pay  costs  of  prosecution  and  to  probation  for  one  year.  Superior  court 
vacated  on  grounds  that  evidence  was  insufficient  to  sustain  conviction,  because 
the  Commonwealth  failed  to  meet  its  burden  of  proving  that  the  appellant  had 
knowledge  of  the  removed  or  falsified  numbers. 


Fasciana  v.  Aetna  Life  and  Casualty  Co., 

No.  81  CIV  7439  (Com.Pl.Lacka.)(opinion  and  order  finding  for  plaintiff  in  non- 
jury trial,  filed  March  4,  1983),  aff  d  in  part  and  rev'd  in  part  at  493  A.2d  772  (Pa. 
Super.  1985). 
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Lower  court  found  for  plaintiff  after  a  non-jury  trial  when  she  sued  her  insurance 
company  to  recover  for  medical  treatment  it  reftised  to  pay  and  for  counsel  fees. 
The  Superior  court  affirmed  as  to  the  cost  of  treatments  but  reversed  as  to  the 
award  of  counsel  fees,  reasoning  that  a  showing  of  "bad  faith"  is  needed  for  the 
recovery  of  counsel  fees  and  insufficient  evidence  to  establish  bad  faith  was 
adduced  at  the  trial. 

Joseph  A.  Flynn  v.  Mary  Flynn, 

No.  80  CIV  107  {Com.Pl.Lacka.)(opinion  and  order  dismissing  the  parties' 
exceptions  to  the  master  in  divorce's  report  filed  Nov.  23,  1982),  affd  in  part,  rev'd 
in  part  and  remanded  at  491  A.2d  156  (Pa.  Super.  1985). 

Lower  court  granted  a  decree  in  divorce  and  awarded  temporary  alimony  and 
allocated  in  the  alimony  a  spouse's  pension.  Superior  court  affirmed  the  divorce 
decree  and  found  that  the  pension  was  properly  designated  as  marital  property. 
However,  its  allocation  within  the  alimony  award  was  foimd  to  be  improper  and 
was  thus  remanded  for  reconsideration. 


Karlak  v.  Lackawanna  County  Housing  Auth., 

No.  91  CIV  3654  (Com.Pl.Lacka.)  (opinion  and  order  denying  defendant's  motion 
for  new  trial  and  for  judgment  no.  v.  filed  February  12,  1996),  rev'd  at  687  A.2d 
433  (Pa.  Commw.  1996)  (unpublished  memorandum). 

Following  a  non-jury  trial,  the  court  entered  a  decision  in  favor  of  the  plaintiff  who 
claimed  that  she  fell  on  defendant's  property.  The  court  fiirther  denied  defendant's 
motions  for  new  tnal  and  for  judgment  n.o.v.  Commonwealth  court  reversed  lower 
court's  decision  and  found  that  the  plaintiff  failed  to  establish  facts  sufficient  to  fall 
within  the  real  estate  exception  to  sovereign  immunity. 


Nechwedowich  v.  The  Great  Atlantic  and  Pacific  Tea  Co.,  Inc.  v.  Keystone 
Trucking  Corp..  Additional  Defendant, 

No.  343  September  Term  1977  (Com.Pl.Lacka.)(opinion  and  order  granting 
additional  defendant's  motion  for  judgment  on  the  pleadings  and  dismissing 
defendant's  complaint  against  additional  defendant  filed  February  17,  1981),  rev'd 
at  446  A.2d  275  (Pa.  Super.  1982). 

Lower  court  dismissed  complaint  against  additional  defendant  on  grounds  that 
additional  defendant  cannot  be  joined  solely  on  basis  of  an  agreement  to  indemnify 
an  original  defendant.  Superior  court  reversed  on  grounds  that  a  defendant  may 
properly  join  as  an  additional  defendant  a  party  who  agreed  to  indemnify  the 
defendant  against  loss. 


Orthodox  Church,  et  al.  v.  Mikulak,  et  al.. 
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No.  82  EQUITY  82  (Com.Pl.Lacka.)(adjudication  and  decree  granting  plaintiffs 
request  for  an  injunction,  filed  Dec.  8,  1982),  rev'd  in  part  and  aff  d  in  part  at  513 
A.2d  541  (Pa.  Commw.  1986). 

Lower  court  entered  an  injunctive  order  granting  possession  of  St.  Basil's  Russian 
Orthodox  Church  to  the  Orthodox  Church  in  America.  Commonwealth  court 
reversed  in  part  finding  that  the  plaintiff  had  not  demonstrated  an  actual  transfer  of 
the  property  ft-om  the  congregation  to  the  hierarchical  church  body  or  evidence  of 
an  intent  on  the  part  of  the  congregation  to  create  a  trust  in  favor  of  the  hierarchical 
church  body. 


Salazar,  et  al.  v.  Piatt,  et  al.  v.  Roadway  Express, 

No.  80  CIV  6088  (Com.Pl.Lacka.)(order  granting  verdict  in  favor  of  the  defendant 
filed  Jan.  1 0,  1 984  and  memorandum  and  order  dismissing  exceptions  to  entry  of 
the  verdict  filed  Sept.  19,  1984);  order  of  Jan.  10,  1984  vacated  and  remanded  and 
order  of  September  19,  1984  dismissed  at  Nos.  396  Philadelphia  1984  and  2835 
Philadelphia  1 984,  filed  April  12,  1985. 

Lower  court  entered  an  order  granting  verdict  in  favor  of  defendant  pursuant  to  an 
apparent  settlement  of  the  case.  Lower  court  later  dismissed  exceptions  to  entry  of 
the  verdict.  Superior  court  found  that  an  order  granting  verdict  on  the  basis  of  an 
agreement  by  the  parties  may  not  be  entered  when  an  intervenor  does  not 
participate  in  the  agreement. 


Smith  V.  Board  of  Zoning  Appeals  of  Scranton, 

No.  82  CIV  140  (Com.Pl.Lacka.)(opinion  and  order  affirming  the  zoning  board's 
opinion  ordering  the  appellant  to  cease  using  his  property  as  a  grocery  store  filed 
June  1,  1982),  rev;d  at  459  A.2d  1350  (Pa.  Commw.  1983). 

Lower  court  found  that  the  appellant  had  abandoned  his  pre-existing  use  of  a 
grocery  store  on  his  property  and  affirmed  the  zoning  board's  decision. 
Commonwealth  court  found  that  the  evidence  amounted  to  a  showing  of  nonuse  of 
the  premises  and  no  intent  of  abandonment  was  proven. 


Trapper  v.  Maryland  Casualty  Ins., 

No.  88  CIV  824  (Com.Pl.Lacka.)  (opinion  and  order  granting  plaintiffs  petition  to 
vacate  an  award  of  arbitrators  filed  September  17,  1992),  rev'd  at  633  A. 2d  699 
(Pa.  Super.  1992)  (unpublished  memorandum). 

The  plaintiff's  petition  to  vacate  arbitrators'  decision  was  granted.  Lower  court 
held  that  while  the  insurance  contract  at  issue  did  not  violate  public  policy,  it  did 
create  a  unique  class  of  claimants  who  were  entitled  to  relief  Superior  court 
reversed  holding  that  lower  court  exceeded  its  scope  of  review  and  that  lower  court 
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had  no  authority  to  analyze  matter  further  after  finding  that  insurance  contract  did 
not  violate  public  policy. 


See  Attachment  "E"  -  Copy  of  Reversals. 
(3)      CONSTITUTIONAL  ISSUES: 


Commonwealth  v.  Steven  DufYey, 

No.  84  CR  176  (Com.Pl.Lacka.  1986),  548  A.2d  1 178  (Pa.  1988). 


Commonwealth  v.  Caroline  Gerchov, 
No.  91  CR  469  (Com.Pl.Lacka.  1991). 


Conmionwealth  v.  Charles  Montione. 

No.  93  CR  1506  (Com.Pl.Lacka.  1994),  affd  673  A.2d  923  (Pa.  Super.  1996). 


Commonwealth  v.  Charles  Montione, 
No.  93  CR  1506  (Com.Pl.Lacka.  1994). 


Commonwealth  v.  Edward  Nealon, 

No.  88  CR  316  (Com.Pl.Lacka.  1992),  aff;d  620  A.2d  540  (Pa.  Super.  1992) 

(unpublished  memorandum). 


Commonwealth  v.  Hasmukh  Patel, 
No.  92  CR  504  (Com.  Pl.Lacka.  1992). 


See  Attachment  "F"  -  Constitutional  Issues. 


16.     Public  Office:  State  (chronologically)  any  public  offices  you  have  held,  other  than 

judicial  offices,  including  the  terms  of  service  and  whether  such  positions  were  elected 
or  appointed.  State  (chronologically)  any  unsuccessful  candidacies  for  elective  public 
office. 
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Public  offices: 

1976  -  Elected  Delegate  to  the  Democratic  Convention,  New  York,  New  York. 

1963  -  1977  -Solicitorships  for  Municipalities  and  School  Districts  including: 
Archbald  Borough,  Jermyn  Borough,  Carbondale  Township  and  Mayfield  School 
District.  Appointed  by  municipalities  and  agencies. 

Unsuccessful  Candidacies: 

1993  -  Unsuccessful  candidate  for  the  office  of  Justice  of  the  Supreme  Court  of 
Pennsylvania.  Justice  of  the  Supreme  Court  is  an  elected  office. 

1995  -  Unsuccessful  candidate  for  the  office  of  Justice  of  the  Supreme  Court  of 
Pennsylvania.  Justice  of  the  Supreme  Court  is  an  elected  office. 


17.     Legal  Career: 


a.  Describe  chronologically  your  law  practice  and  experience  after 

graduation  from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if  so,  the  name  of  the 
judge,  the  court,  and  the  dates  of  the  period  you  were  a  clerk; 

Sept.,  1963  -  Sept.,  1964.  Served  as  law  clerk  to  Chief  Justice  Michael  J.  Eagen  of 
the  Pennsylvania  Supreme  Court. 

2.  whether  you  practiced  alone,  and  if  so,  the  addresses  and  dates; 

I  never  practiced  alone. 


3.       the  dates,  names  and  addresses  of  law  firms  or  offices,  companies 
or  governmental  agencies  with  which  you  have  been  connected. 

1964-1977.  Munley  &  Muniey.  Partner  with  my  brother  Robert  W.  Munley,  Esq. 
Firm  located  at  Rehrig  Building,  Adams  Avenue,  Scranton,  PA,  1964-1972;  Dime 
Bank  Building,  Spruce  Street,  Scranton,  PA,  1972-1977. 

1973-1977.  Hearing  Examiner,  the  Department  of  Revenue,  Commonwealth  of 
Pennsylvania.  Office  located  at  the  Sebastinelli  Building,  Wyoming  Avenue, 
Scranton,  PA. 

1972-1977.  Arbitrator,  Postal  Service  Expedited  Arbitration  Panel  in  the  Middle 
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Atlantic  States. 

1972-1977.  Arbitrator,  Middle  Atlantic  Expedited  Arbitration  Panel. 

1970-1977.  Arbitrator,  United  States  Steel  and  Steel  Workers  of  America. 

1963-1977.  Solicitor,  Municipalities  and  School  Districts  including:  Archbald 
Borough,  Jermyn  Borough,  Carbondale  Township  and  Mayfield  School  District. 
Appointed  by  municipalities  or  school  districts. 

1978-Present.  Judge  of  Court  of  Common  Pleas  of  Lackawaiuia  County.  Office 
located  at  Lackawaima  County  Courthouse,  200  North  Washington  Avenue, 
Scranton,  PA  18503-1524.  Elected,  November,  1977.  Retained  in  1987  and  1997. 


b.  1.  What  has  been  the  general  character  of  your  law  practice,  dividing  it 

into  periods  with  dates  if  its  character  has  changed  over  the  years? 

1964-1977.  Engaged  in  the  general  practice  of  law,  specializing  injury  and  non- 
jury trials.  My  clientele  were  principally  individuals  privately  retained. 
Throughout,  represented  various  municipalities  and  school  districts.  In  the  1 970's 
became  an  active  arbitrator  in  various  areas  of  labor  conflicts  and  personnel  issues 
for  such  agencies  as  the  postal  service.  United  States  Steel  and  Steel  Workers  of 
America,  and  the  American  Arbitration  Association.  In  the  mid-1970's,  engaged 
for  several  years  as  a  hearing  examiner  for  the  Commonwealth  of  Pennsylvania, 
Department  of  Revenue. 


2.     Describe  your  typical  former  clients,  and  mention  the  areas,  if 
any,  in  which  you  have  specialized. 

Individual  clients  were  privately  retained  for  matters  dealing  with  real  estate, 
decedent's  estates,  contracts,  health  and  social  security,  personal  injury  and 
criminal  law.  My  practice  was  broad  and  1  specialized  in  trial  work  in  the  personal 
injury  area. 


Did  you  appear  in  court  frequently,  occasionally,  or  not  at  all?  If 
the  frequency  of  your  appearances  in  court  varied,  describe  each 
such  variance,  giving  dates. 

I  practiced  law  from  1964  to  1977.  During  this  period  of  time,  I 
appeared  in  court  occasionally  to  frequently. 

In  the  mid-I960's  my  appearances  were  occasional,  but  toward  the 
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mid- 1 970's  my  court  appearances  increased  and  could  best  be 
described  as  frequent.  These  appearances  were  in  direct  relation  to 
the  growth  of  my  practice. 


2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts;  1 0% 

(b)  state  courts  of  record;  55% 

(c)  other  courts.  35% 

3.  What  percentage  of  your  litigation  was: 

(a)  civil;  65% 

(b)  criminal.  35% 


4.       State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict 
or  judgment  (rather  than  settled),  indicating  whether  you  were 
sole  counsel,  chief  counsel,  or  associate  counsel. 

I  cannot  give  you  the  number  of  cases  I  tried  to  verdict.  1  have  not 
practiced  law  for  over  twenty  years.  I  have  no  records.  1  have  con- 
tacted my  brother.  Attorney  Robert  Munley  who  was  my  partner  in 
the  firm  of  Munley  and  Munley.  Munley  and  Munley's  name  is  now 
changed  to  Munley,  Mattise,  Kelly  &  Cartwright.  1  was  informed  by 
them  that  they  have  no  files  beyond  seven  years.  (My  attempt  to 
obtain  records  of  cases  that  I  handled  has  been  unsuccessful.) 

I  tried  a  number  of  cases  as  associate  counsel,  as  chief  counsel  and  as 
sole  counsel. 


What  percentage  of  these  trials  was: 

(a)  jury;  50% 

(b)  non-jury.  50% 


18.        Litigation:  Describe  the  ten  most  significant  litigated  matters  which  you  personally 
handled.  Give  the  citations,  if  the  cases  were  reported,  and  the  docket  number  and 
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date  if  unreported.  Give  a  capsule  summary  of  the  substance  of  each  case.  Identify 
the  party  or  parties  whom  you  represented;  describe  in  detail  the  nature  of  your 
participation  in  the  litigation  and  the  final  disposition  of  the  case.  Also  state  as  to 
each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before  whom 
the  case  was  litigated;  and 

(c)  the  individual  name,  addresses,  and  telephone  numbers  of  co-counsel 
and  of  principal  counsel  for  each  of  the  other  parties. 


Given  the  fact  that  this  is  so  long  ago  I  endeavored  to  identify  several  cases  that  I 
handled.  This  is  not  a  complete  list,  but  only  what  I  can  recall: 


Commonwealth  v.  John  Reilly  -  1968  -  A  murder  case.  Court  of  Common  Pleas, 
Wayne  County,  before  Judge  Donald  O'Malley  (now  retired),  (717)278-4600,  ext. 
190,  Judge  O'Malley  specially  presided.  I  participated  as  an  associate  defense 
counsel.  Chief  defense  counsel  was  Attorney  John  Albert  Johnson,  8  Whittier 
Place,  Boston,  Massachusetts,  (617)227-8900.  Associate  counsel:  Attorney  Robert 
W.  Munley,  Attorney  John  Pieski  and  Attorney  James  M.  Munley.  Defendant 
Reilly  was  the  owner  and  operator  of  a  school  for  retarded  children  in  Wayne 
County.  Reilly  was  accused  of  murdering  children  under  his  care.  The  case  was 
protracted  in  that  a  great  number  of  pre-trial  motions  were  involved.  Disposition  - 
plea  of  guilty  to  involuntary  manslaughter.  Defendant  was  sentenced  to  probation. 


Robert  Butterfield  and  M  &  M  Transp.  Co.  v.  Smith  -  1967  -  Jury  trial,  United 
States  District  Court,  Middle  District  of  Pennsylvania,  before  Judge  Michael 
Sheridan,  Chief  Judge  (deceased).  Associate  counsel.  Attorney  Robert  W.  Munley 
and  Attorney  James  M.  Munley  for  the  plaintiff.  Defense  counsel.  Attorney 
William  McDonald  (deceased).  Munley  and  Munley  represented  the  plaintiff 
tractor  trailer  and  its  operator,  Robert  Butterfield,  who  was  involved  in  an  accident. 
Personal  injuries  were  suffered  by  Robert  Butterfield  and  extensive  property 
damage  was  sustained  by  the  tractor  trailer.  Verdict  for  the  plaintiff  in  the  amount 
of  $35,000.00  for  personal  injuries  and  property  damage. 


Bitcola,  et  al.  v.  Lackawanna  County  -  1977  -  Court  of  Common  Pleas, 
Lackawanna  County.  I  argued  before  the  Superior  Court  of  Peimsylvania  on 
behalf  of  the  plaintiff  union  members.  Union  members  were  discharged  by  newly 
elected  County  Commissioners  in  violation  of  the  Lackawanna  County  Charter. 
For  the  plaintiffs.  Attorney  James  M.  Munley  and  for  the  defendant.  Attorney 
Robert  Ufberg,  (717)344-8800.  Action  instituted  by  local  union  members. 
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Mary  Ruddy  v.  Mercy  Hospital  -  1970  -  Jury  trial.  Court  of  Common  Pleas, 
Lackawanna  County.  Judge  Otto  P.  Robinson  (deceased).  Attorney  Robert  W. 
Munley  and  Attorney  James  Munley  represented  the  plaintiff.  Attorney  Hugh  J. 
McMenamim  (deceased)  represented  the  defendant.  Negligence  action, 
malpractice.  Verdict  for  the  plaintiff. 


Schultz  V.  The  Circle  B,  -  1973  -  Jury  trial,  Judge  Otto  P.  Robinson  (deceased) 
presiding.  For  the  defendant.  Attorney  William  Garvey  (deceased)  and  Attorney 
Hugh  J.  McMenamim  (deceased).  Suit  involved  claim  for  personal  injuries 
sustained  when  plaintiff  was  thrown  from  a  horse  he  had  rented  from  defendant 
stable.  For  the  plaintiff,  Attorney  Robert  W.  Munley  and  Attorney  James  Munley. 
Verdict  for  the  plaintiff.  74  Lacka.  Jur.  95  (1973). 


Commonwealth  v.  Gordon  Manger  -  1965  -  Court  of  Common  Pleas,  Lackawanna 
County.  Judge  Richard  Conaboy  was  the  presiding  judge.  Judge  Conaboy  is  now  a 
member  of  the  Federal  District  Court,  Middle  District  of  Pennsylvania,  (717)207- 
57 1 0.  District  Attorney  Joseph  Cimino  (deceased)  represented  the  Commonwealth 
and  Attorney  James  Munley  represented  the  defendant,  Gordon  Manger.  Defendant 
was  charged  with  driving  under  the  influence  and  theft  of  a  motor  vehicle.  Verdict 
for  the  defendant. 


Mary  Jordan  v.  Robert  Propst  -  1970  -  Court  of  Common  Pleas,  Lackawanna 
County.  Action  on  a  construction  contract.  Plaintiff  was  represented  by  Attorney 
Joseph  Mullaney,  (717)347-9816  and  Attorney  James  Munley  represented  the 
defendant.  A  non-jury  case  before  Judge  Edwin  Kosik,  Court  of  Common  Pleas, 
Lackawanna  County,  now  a  member  of  the  Federal  District  Court,  Middle  District 
of  Pennsylvania,  (717)207-5730.  Verdict  for  the  defendant. 


Schultz  V.  Mt.  Vernon  Fire  Ins.  Co.  -  1976  -  Court  of  Common  Pleas,  Lackawanna 
County.  Attorney  James  Munley  represented  the  plaintiff  and  Attorney  Lawrence 
M.  Ludwig,  (7 1 7)346-7922  represented  the  defendant.  Before  Judge  Otto  P. 
Robinson  (deceased);  Judge  Richard  Conaboy,  (717)207-5710;  Judge  Edwin 
Kosik,  (7 1 7)207-5730;  and  Judge  James  Walsh  (7 1 7)963-6765.  Plaintiff  sought  to 
recover  insurance  excess  from  insurance  carrier.  Discovery  -  motion  to  produce. 
77Lacka.  Jur.  66(1976). 


G.  E.  Credit  Corp.  v.  John  and  Helen  Munley  -  1971-  Court  of  Common  Pleas, 
Lackawanna  County.  Attorney  James  Munley  for  the  defense  and  Attorney  Milton 
Becket,  Philadelphia,  Pennsylvania  represented  the  plaintiff.  A  non-jury  trial 
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before  Judge  Woodring  (deceased),  specially  presiding.  Action  to  recover  for 
installation  of  a  swimming  pool.  The  defense  maintained  the  pool  was  defective. 
Verdict  for  defendant.  [John  and  Helen  Munley  are  not  related  to  Judge  Munley]. 


Twelve  ( 1 2)  trial  lawyers  who  have  had  recent  contact  with  me: 


Attorney  Arthur  L.  Piccone  -  700  Mellon  Bank  Center,  8  West  Market  Street, 

Wilkes-Baire,  PA  18701. 

(717)825-9401. 

Attorney  Timothy  E.  Foley  -  Scranton  Electric  Building,  Scranton,  PA  18503. 
(717)346-0745. 

Attorney  Daniel  Morgan  -  345  Wyoming  Avenue,  Scranton,  PA  18503. 
(717)348-3711. 

Attorney  Brigid  E.  Carey  -  108  North  Washington  Avenue,  Scranton,  PA  18503. 
(717)341-2220. 

Attorney  Lucille  Marsh  -  220  Penn  Avenue,  Scranton,  PA  18503. 
(717)346-7922. 

Attorney  Thomas  J.  Foley,  Jr.  -  Linden  Plaza,  Scranton,  PA  18503. 
(717)342-8194. 

Attorney  Joseph  A.  Quinn  -  700  Mellon  Bank  Center,  8  West  Market  Street, 

Wilkes-Barre,  PA  18701. 

(717)825-9401. 

Attorney  Patrick  E.  Dougherty  -  459  Wyoming  Avenue,  Kingston,  PA  1 8704. 
(717)288-1427 

Attorney  James  F.  Mundy  -  Suite  2000,  1845  Walnut  Street,  Philadelphia,  PA 

19103. 

(215)568-6190. 

Attorney  Robert  T.  Gownley,  Jr.  -  321  Spruce  Street,  Scranton,  PA  18503. 
(717)346-1728. 

Attorney  Sal  Cognetti,  Jr.  -  Scranton  Electric  Building,  Scranton,  PA  18503. 
(717)346-0745. 

Attorney  Joseph  P.  Lenahan  -  1 16  North  Washington  Avenue,  Scranton,  PA  18503. 
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(717)346-2097. 


19.       Legal  Activities:  Describe  the  most  significant  legal  activities  you  have 

pursued,  including  significant  litigation  which  did  not  progress  to  trial  or 
legal  matters  that  did  not  involve  litigation.  Describe  the  nature  of  your 
participation  in  this  question,  please  omit  any  information  protected  by 
the  attorney-client  privilege  (unless  the  privilege  has  been  waived). 


In  the  mid-1960's  the  Federal  government  and  the  state  of  Pennsylvania  passed 
legislation  dealing  with  Minor's  Asthma,  also  known  as  black  lung.  (30  U.S.C. 
§901  and77P.S.  §  1401). 

It  provided  a  pension  for  persons  suffering  from  minor's  asthma  or  anthracosilicosis 
or  their  widows. 

The  area  of  Pennsylvania  in  which  I  live  is  part  of  the  Northern  Anthracite  Coal 
Fields  of  this  state.  Coal  mining  was,  until  the  1 950's,  the  major  occupation  of 
most  working  people  of  my  area.  There  were  many  minors  afflicted  with  black 
lung. 


I  represented  approximately  thirty  people  through  the  years  with  such  claims. 
Many  of  these  clients  were  widows,  whose  husbands  had  died  from  this  disease  or 
complications  ihereto.  I  was  successful  in  obtaining  awards  for  clients  in  a 
significant  number  of  these  cases. 

Much  of  this  work  I  did  pro  bono.  I  look  back  on  this  part  of  my  law  career  very 
positively.  It  was  one  of  the  most  satisfying  experiences  I  had  as  a  lawyer  because 
it  gave  me  the  opportunity  at  the  very  beginning  of  my  practice  to  have  a  sense  of 
doing  something  very  important  for  people. 

I  live  in  a  small  community  with  approximately  5,000  residents.  The  main  street 
of  this  borough  is  also  the  county  road  and  a  state  highway.  Over  the  years,  due  to 
the  increased  volume  of  traffic  and  speed  of  vehicles,  it  became  a  highly  dangerous 
thoroughfare.  Approximately  eight  persons,  including  three  children,  were  killed 
while  attempting  to  cross  the  main  street  at  various  times. 

For  a  period  of  approximately  six  months  in  the  early  1970's  1  was  privileged  to 
serve  as  Solicitor  for  this  small  town.  This  community  badly  needed  to  control  this 
dangerous  condition.  The  legal  problem  was  magnified  because  the  road  was  not 
only  the  main  street  of  the  town  but  also  served  as  the  county  and  state  highways. 
It  was  a  jurisdictional  mess.  The  parties,  especially  representatives  of  the 
Pennsylvania  Department  of  Highways,  were  antagonistic  and  uncooperative  and 
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no  one  knew  how  to  handle  it.  Litigation  was  threatened  and  may  have  been  filed. 
Nevertheless  the  matter  never  proceeded  beyond  the  posturing  stages. 

Through  negotiations  with  all  three  jurisdictions  (borough,  county  and  state)  1  was 
able  to  resolve  the  problem  and  establish  traffic  control  devices  at  the  critically 
dangerous  intersection  where  children  and  senior  citizens  frequently  crossed  to 
shop  and  to  use  public  school  transportation. 

A  relatively  minor  service  like  this  is  nonetheless  something  that,  in  my  opinion, 
lawyering  is  all  about:  representing  a  community  for  the  betterment  of  that 
community  and  the  protection  of  its  citizens. 

The  Lackawanna  County  Bar  Association  has  annually  sponsored  mock  trials  for 
participating  high  school  students  throughout  Lackawanna  County  and 
Northeastern  Pennsylvania.  1  have  been,  from  the  beginning,  a  staunch  supporter 
and  participant  in  the  program.  1  am  a  recipient  of  an  award  from  our  local  bar 
association  in  recognition  of  my  promotion  and  participation  in  this  very 
worthwhile  endeavor. 

I  have  also  participated  in  the  National  Mock  Trials  for  Law  School  Students  under 
the  sponsorship  of  the  American  Trial  Lawyers  Association  in  Washington,  D.C.  1 
have  sat  in  the  Federal  District  Court  in  Washington,  D.C.  at  the  invitation  of 
Attorney  Lou  Markowitz  of  York,  Pennsylvania,  (717)843-5527.  Again,  I  find  this 
a  very  worthwhile  program. 

I  implemented  in  Lackawanna  County,  with  the  Lackawanna  County  Bar 
Association,  the  nationally  known  St.  Louis  Intern  Project.  Our  project, 
called  the  Lackawanna  County  Bar  Association's  Young  Intern  Committee,  on 
which  1  serve,  is  designed  to  help  underprivileged  children  get  experience  in 
modem  professional  settings.  This  committee  has  been  responsible  for  placing 
twelve  youths  in  law  offices  in  the  Scranton  area  for  the  Summer  of  1997.  We  are 
beginning  to  organize  for  our  1998  Summer  Program. 

Dickinson  Law  School  Trial  Lawyers  Graduate  Trial  Seminar:  at  the  invitation  of 
Dean  Gary  Gilden  1  served  on  the  law  school's  faculty  for  this  program. 

Since  I  went  on  the  bench  in  1978  1  have  had  unique  experiences,  more  than  the 
average  lawyer  or  judge,  in  a  number  of  major  areas  that  affect  the  law  and  the 
quality  of  law  in  Pennsylvania,  namely: 

A.  My  service  on  the  Judicial  Inquiry  and  Review  Board  [  1 986- 1 990]  which 
board  I  chaired  from  1 989- 1 990.  1  sat  on  the  board  by  appointment  of  the 
Chief  Justice  of  Pennsylvania,  Robert  Nix.  This  body  was  responsible  for 
overseeing  the  conduct  for  all  justices  and  judges  in  the  state  of 
Pennsylvania.  This  board  was  commissioned  to  investigate,  and  where 
appropriate,  charge  and  try  errant  judges  and,  again  where  appropriate,  to 
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impose  or  recommend  imposition  of  sanctions  upon  the  judge,  including 
removal  from  the  bench  for  violations  of  the  Code  of  Judicial  Conduct. 

B.  I  was  appointed  by  the  Supreme  Court  of  Pennsylvania  to  the 
PennsylvaniaBoardof  Law  Examiners.  [1993 -present].  This  is  the 
seven-person  board  that  formulates  and  reviews  the  qualifications  of  all 
persons  who  apply  to  the  Supreme  Court  to  practice  law  in  the  state  of 
Pennsylvania.  The  board  directs  and  oversees  the  entire  examination 
process  for  all  applicants  and  makes  the  final  determination  as  to  whether 
or  not  an  applicant  has  the  appropriate  credentials  and  character  to  be 
admitted  to  practice  in  the  state  of  Pennsylvania. 

C.  The  State  Ethics  Committee  for  Trial  Judges.  The  ten-person  board  to 
which  I  was  appointed  by  my  peers  in  the  Pennsylvania  State  Trial  Judges 
Association.  I  am  currently  a  member  of  this  board  that  is  commissioned 
to  advise  judges  on  a  daily  basis  of  any  ethical  problems  which  judges 
have  to  confront.  This  is  the  official  body  authorized  to  advise  judges  on 
ethical  problems  that  might  arise  in  one's  life  or  work. 
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committee,  and  of  course,  follow  such  advice. 

Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside 
employment,  with  or  without  compensation,  during  your  service  with  the  court?  If 
so,  explain. 


I  have  no  plans,  commitments  or  intentions  to  pursue  outside  employment  during 
my  service  with  the  court. 


List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding 
your  nomination  and  for  the  current  calendar  year,  including  all  salaries,  fees, 
dividends,  interest,  gifts,  rents,  royalties,  patents,  honoraria,  and  other  items 
exceeding  $500  or  more  (If  you  prefer  to  do  so,  copies  of  the  financial  disclosure 
report,  required  by  the  Ethics  in  Government  Act  of  1978,  may  be  substituted  here). 

See  -  Financial  Disclosure  Report. 


Please  complete  the  attached  financial  net  worth  statement  in  detail  (Add  schedules 
as  called  for). 

See  -  Financial  Net  Worth  Statement  and  Financial  Statement  identifying  and 
setting  forth  all  of  my  assets  and  liabilities. 


Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so,  please 
identify  the  particulars  of  the  campaign,  including  the  candidate,  dates  of  the 
campaign,  your  title  and  responsibilities. 

I  held  the  position  of  chairman  of  the  Judge  Otto  P.  Robinson  Campaign 
Committee  in  1967.  Judge  Robinson  was  running  for  re-election  in  a  contested 
election.  Judge  Robinson  was  a  member  of  the  Republican  Party  and  he  asked  me 
to  be  the  Chairman  of  his  re-election  campaign. 

My  responsibility  was  to  direct  a  campaign  throughout  the  City  of  Scranton,  and 
Lackawanna  County,  motivate  voters  throughout  this  community  to  support  and  to 
vote  for  this  outstanding  member  of  the  judiciary  and  speak  at  various  functions 
throughout  the  county  on  behalf  of  Judge  Robinson.  Judge  Robinson  was  re- 
elected Judge  of  the  Court  of  Common  Pleas  of  Lackawanna  County  and  served  as 
President  Judge  until  January,  1 978,  at  which  time  he  retired. 
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FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 


List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income 
arrangements,  stock,  options,  uncompleted  contracts  and  other  future  benefits 
which  you  expect  to  derive  from  previous  business  relationships,  professional 
services,  firm  memberships,  former  employers,  clients,  or  customers.  Please 
describe  the  arrangements  you  have  made  to  be  compensated  in  the  future  for  any 
financial  or  business  interest. 

At  the  time  of  my  retirement  from  my  position  as  a  judge  with  the  Commonweahh 
of  Pennsylvania,  I  will  be  eligible  to  collect  a  pension  from  my  current  employer, 
the  Commonwealth  of  Pennsylvania,  Pennsylvania  Courts.  [Commonwealth  of 
Pennsylvania,  State  Employee's  Retirement  System].  Lump  sum  available  to  me 
from  the  Commonwealth  of  Pennsylvania  (my  contribiition  towards  pension) 
approximately  $  151,900.00    and  approximately  $  5,600.00  available  to  me  in 
monthly  payments.  All  other  possible  situations  mentioned  above  are  not 
applicable.  Therefore,  I  have  no  arrangements  to  be  compensated  in  the  future  for 
any  financial  or  business  interest.  1  further  have  no  expectation  to  be  compensated 
from  any  other  source  including  business  relationships,  professional  services,  firm 
memberships,  former  employers,  clients  or  customers. 


Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the 
procedure  you  will  follow  in  determining  these  areas  of  concern.  Identify  the 
categories  of  litigation  and  financial  arrangements  that  are  likely  to  present 
potential  conflicts-of-interest  during  your  initial  service  in  the  position  to  which  you 
have  been  nominated. 

I  have  no  financial  arrangements,  current  or  anticipated  litigation  that  would 
present  any  conflict  of  interest. 

I  currently  have  one  employer,  the  Pennsylvania  Courts.  I  have  been  employed  by 
them  for  twenty  years.  1  do  not  work  for  anyone  else,  nor  do  1  perform  any 
professional  services  outside  my  employment. 


Procedure:  It  has  always  been  my  practice  with  respect  to  any  conflicts  that  arise  to 
immediately  disclose  the  entire  matter  to  all  counsel  and  each  interested  party.  I 
would  certainly  follow  any  governing  rules  with  respect  to  proper  ethical  conduct 
whether  federal  or  state.  If  available,  I  would  seek  advice  from  any  court  advisory 
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Judge  of  the  Court  of  Common  Pleas.  Elected  in  1977;  Retained  in  1987;  and 

Retained  in  1997.  Unlimited  general  civil  and  criminal  jurisdiction. 

1976  -  Elected  Delegate  to  the  Democratic  Convention,  New  York,  New  York. 

1963  - 1977  -  Solicitorships  for  Mimicipalities  and  School  Districts  including: 
Archbald  Borough,  Jermyn  Borough,  Carbondale  Township  and 
Mayfield  School  District.  Appointed  by  municipalities  and  agencies. 

Candidacies: 

1993  -  Unsuccessful  candidate  for  the  office  of  Justice  of  the  Supreme  Court  of 
Pennsylvania.  Justice  of  the  Supreme  Court  is  an  elected  office. 

1995  -  Unsuccessful  candidate  for  the  office  of  Justice  of  the  Supreme  Court  of 
Pennsylvania.  Justice  of  the  Supreme  Court  is  an  elected  office. 
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FINANCIAL   DISCLOSURE    REPORT 
FOR  CALENDAR  YEAR  1997 


Rxporl  Required  by  the  Ethics 
Reform  Ado/ 1 989.  Pub  L  No. 
101-194.  November  30.  I9S9 
(iUSC  App  4.  101-112) 


1.  Person  Reporting  (Last  name,  first,  middle  inlllat) 
Munley,    James   J. 

2.  Courl  or  Orginludon 

U.S.    District   Court 

Middle  District,   Pennsylvania 

3.  Date  or  Report 

06/05/98 

4.  Tide         (Article  III  judges  indicate  active  or  senior  status: 
magistrate  Judges  indicate  Jull-  or  part-time) 

U.S.    District   Judge  -  Nominee 

5.       ReporfType  (check  ippropiiate  type) 
X  Nominalion.  Date    06/04/98 
Initial      Annual     Final 

6.  Reporting  Period 

January    1,    1997    to 
December    31.    1997 

7.  Chambers  or  Odice  Address 

Lackawanna  County  Court 
3>.ia.iLon,    PA 

8.       On  (he  basis  of  (he  Inrormation  contained  in  this  Report  and 
any  modiflcations  pertaining  thereto,  it  is,  in  my  opinion, 
in  compiiance  with  applicable  laws  and  regulations. 

Rcviewine  Omcer                                                                   Date 

IMPORTANT  NOTES:  The  iratnctions  accompanying  this  form  must  be  followed.  Complete  all  parts, 
checking  the  NONE  box  for  each  part  where  you  have  no  reportable  information  Sign  on  last  page. 

I.   POSITIONS.  (Reporting  individual  only:  see  pp  9-13  of  Instructions.) 

POSITIOM  NAME  OF  ORGANIZATION /ENTITY 

NONE  (No  repoitable  positions.) 


Everhart  Museum  (1) 


PA  Board  of  Law  Examiners 


II.    AORELMENTS.  (Reporting  individual  only:  see  pp.  14-16  of  Instructions.) 


D 


NONE  (No  reportable  ag  rcemcnts) 


PARTIES   AND   TERMS 


Commonwealth  of   PA  Retirement  Plan  -   Life  Annuity 


III.    NON-INVESTMENT  INCOME.  (Reporting  individual  and  spoux:  see  pp.  17.24  of  Instructions) 

DAXE  SOURCE  AND  TYPE  GROSS  INCOME 

(yours,  not  spouse's) 


D 


NONE  (No  repotlable  non-investmcnl  i 


Adm  Office  of  PA  Courts 


1996,  1997 
and  1998    Marywood  University  (Professor)  (S) 


Adm  Office  of  PA  Courts 


Adm  Office  of  PA  Courts  (Through  June  15,  1998) 


106,733 


45,571 


104,036 
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FINANCIAL  DISCLOSURE  REPORT 


Nme  of  Penan  lUpcmiiis 


.Tampg    M.    Miinl 


ey_ 


06/05/98 


rV.   REIMBURSEMENTS   -  tntisponation,  lodging,  food,  cittenainnKnL 

(Inciudes  those  to  spouse  and  dependent  children:  use  the  parenthelicals  "(S)  "  and  "(DC)  "  to  Indicate  reportable 
reimbursements  received  by  spouse  and  dependent  children,  respectlyiely.  See  pp  25'28  of  Instructions  ) 

£2U£C£  DESCRIPTION 


□ 


NONE  (No  such  reportable  reimbursements ) 


Kxempt 


Exempt  (Per  Page  59  of  Filing  Instructions) 


V.    GIFTS.   (Includes  those  to  spouse  and  dependent  children,  use  the  part  nthelicals  "(S)"  and  "(DC)"  to  Indicate  gifts  received 
by  spouse  and  dependent  children,  respecitvely   See  pp  29-32  of  Instructions.) 
SOURCE  DESCRIPTION 


□ 


y&liUE 


NONE  (No  such  reporubic  gifts  ) 


Exempt 


Exempt  (Per  Page  59  of  Filing 
Instructions) 


VI.    LIABILITIES,  (includes  those  of  spouse  and  dependent  children;  indicate,  where  applicable,  person  responsible  for 
liability  by  using  the  parenthetical  "(Sj'for  separate  liability  of  the  spouse,  "(J)  "for  joint  liability  of  reporting 
Individual  and  spouse,  and  "(DC)" for  tiability  of  a  dependent  child.  See  pp  33-35  of  Instructions  J 

CREDITOR  DESCRIPTION 


VALUE    CODE* 


y^  NONE  (No  reponible  liabiliUes.) 


(None  Per  Page   3A   of   Instructions) 


eiaCoiaP.f^iSfiOO  grlcs 

.  '.   d<50o,ob'ij;i.looo,<j()o 

PSSCS.QQO.Ilpj-tiO.'OOO, 


i-^  .^K-^li.OOl-tUffXIp--  ■|i-*^<,li:«0.0OlSJIOO.O0Or.  'WiJl(!0,OOJ«50,000  .     ,  ;.^;N!|I2S0,( 

ii^?V  Spi^j.ooo.ooi-ts.oocooo"       "  •  "    '  n-iijMaMi-y^s.m.m^  ^fr^i,   -.^ 

)0.Q00  Jfi?S5i),000.001  Of  more ._ '  'K"  ^        ■■     . .  :'lt^^t^-Vi 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Penan  RepoiliBg 
James  M.    Munlev 


DneofRcpon 
06/05/98 


M.  Page  1  INVESTMENTS 

spous€  and  dependent  children  See  pp  36- 


and  TRUSTS  ~  income,  value,  transactions  (includes  those  o/ 

54  of  Instructions  ) 


.  .      -      "  '-■■      ■  A.t-v  :v  ■>?..■:■•■ 
Description  of  Assets    •^ 
(Including  trust  assets)     -t    •: 

Indicnle.  where  applicable,  owner  of  the  asset  by 
using  the  parenthetical  "(J)  "for  Joint  ownership  of 
reporting  tndtvldiujl  and  spouse,  ''(S}"  for  separate 
ownership  by  spouse,  "(DQ" for  owriershlpfy      .. 
deperulent  chlut 

Place  "00" qfter  each  assel  ■'    ,' ^ 
exempljrom  prior  disclosure.  •   •■ 

'T^'y™ 

:-^A 

'     Oros 

V-;--~aJ;- 

?■■  .^  r'- 

<K-'^y:^'mMW~TT'-  '  \ 

,   -   Income 

.3   during 

. '  reporting  period 

s  vaJuc 

.     TransacUons  duii 

og  rrpbrting  pen  .d 

^reporting  period 

Amt 
Co<lel 
(A-H) 

■.Type 
(=.g. 
div., 
rent  or 
,lnt.) 

<") 

■■Value 
Code2 
.  (J.P) 

,(2)., 

Value 
Method 
•Code3'- 

(Q-W) 

,.  (1) 

Type    . 

eg-, 

buy.  sell, 

'  merger,  -  ' 

.redemption) 

■        Ifnotcxcmptfromdisclosurt"   " 

tS'e: 
Month- 
Day 

■vSie  - 
Code2 
(J-P) 

daii' 
Codel 
(A-H) 

'£.       Identify  of 
■>-.       buyer/seller 
(if  private  transaction) 

NONE     (No  reportable  income,  assets, 
or  transactions ) 

-   E  X 

:  M  I 

X 

1  Commonwealth  of   PA  - 
Present  Value  Annuity 

N/A 

N/A 

PI 

T 

2 
Marvwood   College    (S)    TIAA 

N/A 

H/k 

M 

T 

3 
IRA  -  Pioneer   Bank 

N/A 

N/A 

J 

T 

4 
IRA  -  Pioneer   Bank    (S^ 

N/A 

N/A 

J 

T 

5 

6 

S 

9 

10 

II 

12 

'     I'    IncoiiK/Giin  Codes:  A'Sl.OOO  or  less 

(SetCol.  Bl.tM)       F-tsO.OOI-SIOO.OOO 


:\E-$I5.001r$50,O0O 


ValueCodes  J-Jl 5,000 or  less  K-=J15,0Ol-J50,()0O^         L=$50.001-$100,000  M=JIOO,001-J250,000 

(See Col,  CI.  D3)       N-S2io,001-S500.000  O-j500.001-Jl.000.000     PI-J1,000,001-$S,000,000      P2-J5,0<K),0Ol-n5,OOO.OOO 
P3»J25,000,001 -$50,000,000  P4-Morc  than  $50,000,000  '  ':, 


Value  Method  Codes:  (VAppnisal 
(SceCol.C2)  O-^ookyaliM 


TK^ash/Matiret 


53-754  99  -  26 
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P INANCIAL  DISCLOSURE  REPORT 


Name  of  Penon  Reporting 

James   M.    Munley 


D«e  of  Report 

Ob/05/98 


I.  ADDITIONAL  INFORMATION  OR  EXPLANATIONS  Ondicate  part  of  Report) 

(1)   Resigned   January    1998. 


IX.  CERTIFICATION. 

In  compliance  with  the  provisions  of  28  U.S.C.  §  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Committee  on  Judicial  Activities, 
and  to  the  best  of  my  knowledge  after  reasonable  inquiry,  1  did  not  perform  any  adjudicatory  function  in  any  litigation  during  the  period  covered 
by  this  report  in  which  I,  my  spouse,  or  my  minor  or  dependent  children  had  a  financial  interest,  as  defined  in  Canon  3C(3)(c),  in  the  outcome 
of  such  litigation. 

I  certify  that  all  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent  children,  if  any)  is 
accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reported  was  withheld  because  it  met 
applicable  statutory  provisions  permitting  non-disclosure 

I  ftirther  certify  that  earned  income  from  outride  employment  and  honoraria  and  the  acceptance  of  gifts  which  have  been  reported  are  in 
compliance  with  the  provisions  of  5  U.S.C.  app.  4,  §  501  et.  seq.,  5  U.S.C.  §  7353  and  Judicial  Conference  regulations. 


AN^NDIVIDUAL  WHO  KNOWINGLY 


Signature 


NOTE;  /aw  INDIVIDUAL  WHO  KNOWINGLY  AND 
SUBJE'^T  TO  CIVIL  AND  CRIMINAL  SANCTIONS  (5  Ul 


Date        06/05/98 


ULLY  FALSIFIES  OR  FAILS  TO  FILE  THIS  REPORT  MAY  BE 

App.  4,  §  104.) 


FILING  INSTRUCTIONS; 


Mail  signed  original  and  3  additional  copies  to; 


Committee  on  Financial  Disclosure 
Administrative  OfDce  of  the 

United  States  Courts 
Suite  2-301 

One  Columbus  Circle,  N.E 
Washington,  D.C.  20544 
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JAMES  M.  AND  KATHLEEN  MUNLEY 

RNANOAL  STATEMENT 

APPROXIMATELY   VALUE   -   JUNE  4.    l^ggS 

HBT  WORTH 


Piovide  I  complete,  cunent  flflwcliJ  net  wonh  !U«ment  which  Iiemliei  In  del«ll 
a  utru  (Includl'^t  bink  accounts,  reil  tsuie,  tecuriciet,  truiu,  invettments,  u\i  other  (lAa/tcltl 
holdiiigs)  »U  UablUoct  (Including  debu,  montifci,  loini.  ud  other  rmtncUl  obU{»tloni)  of 
yourxt/,  your  spouse,  ind  other  Immediate  members  of  your  household. 


ASSETt                                            I 

UABIUTtCI                                  1 

C«sh  en  bwid  uri  In  btntj 

3 

100 

KoW  ftfM<  \»  Uftb  -iMu>«d 

nnn 

VS.  Cavtnaint  i*cuAta-iii 

0 

KoUi  fiyihU  to  WA3-vAiKu*t4 

7 

000 

Urttd  Kcaiiia-pU  Kdrfuli 

0 

KoUi|>iytVlibrt!uiv« 

Vnfiltc4  K<wtlki»t^  Kti>dg)« 

11 

N>uir>yAblaeaui~ 

AkoukU  ia4  mui  k«!viV1«    « 

n 

AoMunU  iM  Mil  4m 

DvM  from  xlillrti  i/id  fritA^ 

fi 

Vnfili  {nuoM  la. 

S 

200   1 

DiK  ftpm  otfitfi 

(I 

Of}*!  v\(tji  UX  In)  iniutH 

Douirfjl 

0 

KJit4iiI«     Pioneer    Bank 

85 

500 

Residence   -    ArchhalH.    PA       •• 

1P7 

"idn 

Otuul  mninct  ir\i  oi}><r  U«m  piy* 

Xm]  tfUte  iKartfiiU  iKcIvilIt 

(1 

0^4ctU-ilemIu: 

Avte«  ini  oOic/  fenootl  jxrjptrtjr 

?7 

■ion 

Cuk  vilue-!If<  {nrorvic* 

4 

Mm 

OOief  utiU-lumlu: 

?i'i 

Hnn 

, 

1 

?1h 

TotillAQIlSM 

1  IS 

Retirement    Plan    -    TIAA/CRKF 

l?f1 

90(1 

K<tWoi4 

1 

492 

*lW 

Tout  Au(U 

TouJ  tit>DUu  lal  Act  vortk 

1 

•'I?: 

,100 

CO.VnNCENT  UABELmES 

CENXRAI,  INTORMATION 

Af  toSoiui,  wmtiu  or  {uuulor 
Auto   Lease    (Future   Payments  1 

n 

filir: 

Alt  iny  UK-j  f»o5tc4I  {KH  t()>ei- 

On  Uutj  w  contrwlj 

Nn^ 

A/«  ]rog  4crca4inl  Ir.  uy  (olu  w  1i(il 

NO 

I-<i«J  Clilm* 

HON 

HiTt  you  cu  utio  kiAlivpcyt 

NO 

Provlilon  for  Ttitni  Incomi  Tu 

NON 

(XlKf  IfM'ol  <tU 

tlQNj 

^^ 
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$ 

2,000 

1.100 

$ 

3,100 
187,500 

s 

10,000 
2,500 

15,000 

27,500 
4,500 

JAMES  M.  AND  KATHLEEN  MUNLEY 


FINANCIAL  STATEMENT 
JUNE  4.  1998 


Cash  on  Deposit: 

Checking  Account 
Savings  Account 

Real  Estate: 

Residence  -  Archbald 

Automobiles: 

1992  Volvo 

Saab 

Honda 

Cash  Surrender  Value  -  Life  Insurance 

Retirement  Plans: 

Commonwealth  of  Pennsylvania  - 

James  Munley  -  Present  Value  of  Annuity     $1,236,700 
Marywood  College  -  Kathleen  Munley  - 

TIAA/CREF  -  Present  Value  128,200 

Individual  Retirement  Account  - 

James  Munley  -  Pioneer  Bank  12,400 

Individual  Retirement  Account  - 

Kathleen  Munley  -  Pioneer  Bank  12 ,400       1 , 389, 700 

TOTAL  ASSETS  $  1,612,300 

LIABILITIES  AND  NET  WORTH 

Lease  Agreements; 

Honda  (Future  Lease  Payments  and  Buy  Out)  $    15,000 

Notes  Payable: 

Pioneer  Bank  (Volvo) 

Pioneer  Bank  (Loan)  7.000         14,000 

Credit  Cards: 

First  Card 

American  Express 

NationsBank 

Helen  Schwartz 

Bloomingdales 

Kaufmann' s 

Desks,  Inc.  550  5,200 

Mortgages  (Secured  bv  Residence  -  Archbald,  PA) 

Pioneer  Bank  (Mortgage  -  Archbald)  $    74,500 

Pioneer  Bank  (Home  Equity  -  Archbald)  11,000    85, 500 

Total  Liabilities  $    119,700 

Net  Worth  -  June  4,  1998  1,492.600 

TOTAL  LIABILITIES  AND  NET  WORTH  S  1.612,300 


$ 

7,000 

7.000 

s 

1,800 

1,000 

1,200 

150 

350 

150 

550 
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III.       GENERAL  (PUBLIC) 


An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code  of 
Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional 
prominence  or  professional  workload,  to  find  some  time  to  participate  in  serving  the 
disadvantaged."  Describe  what  you  have  done  to  fulfill  these  responsibilities,  listing 
specific  instances  and  the  amount  of  time  devoted  to  each. 

As  a  lawyer,  between  1964  and  1978, 1  conscientiously  devoted  myself  to 
representing  persons  who  were  suffering  from  legal  problems,  but  who  I  knew 
were  either  unable  to  pay  me  an  average  fee  or  to  pay  at  all.  1  expended  a 
significant  amount  of  time  and  work  in  pro  bono  capacity.  As  1  think  back  on  this, 
it  seems  that  a  very  large  proportion  of  this  population  was  elderly  who  were  either 
themselves  suffering  from  Black  Lung  disease  or  were  widows  of  miners  who  died 
of  the  disease.  Time  -approximately  six  hours  per  week  during  this  period. 

From  1964  through  1972,  Attorney  Samuel  Fallk  was  the  Legal  Aid  Director  for 
the  Lackawanna  County  Bar  Association.  Attorney  Fallk  was  a  volunteer.  There 
were  no  paid  legal  aid  attorneys  at  the  time.  1  assisted  Mr.  Fallk  in  his  work,  as 
Legal  Aid  Officer,  throughout  this  period.  Mr.  Fallk  would  assign  clients  to  me 
and  1  would  represent  these  persons  on  a  pro  bono  basis.  Time  -  fifteen  hours  per 
week  during  this  period. 

While  in  practice  with  my  brother.  Attorney  Robert  W.  Munley  of  Scranton,  we 
funded  an  annual  Christmas  Clothing  and  Toy  Benefit  for  the  needy  of  our  area. 
Although  1  am  no  longer  associated  in  the  practice  of  law,  I  serve  as  a  volunteer 
and  continue  to  support  this  effort  each  year.  Time  -  seasonal. 

I  am  a  member  of  a  voluntary  task  force,  composed  of  law  enforcement  people, 
educators  and  other  community  leaders  to  address  interracial  conflict  in  the 
Scranton  area,  and  ways  to  combat  it.  This  task  force  was  created  by  Marywood 
University's  Committee  on  Cultural  Diversity.  Sr.  Margaret  Gannon,  IHM, 
Chairperson,  Marywood  University.  Time  -  meet  regularly  with  interested  parties. 

Accepted  membership  in  the  Lackawanna  County  Diversity  Coalition.  Sr. 
Margaret  Gannon,  IHM,  Marywood  University.  Coalition  is  committed  to 
encouraging  and  improving  racial  relationships  in  the  Scranton  area.  Members 
include  representatives  of  welfare,  housing,  education,  nutrition  and  various  ethnic 
groups  in  the  area.  Time  -  meet  monthly  with  Sr.  Margaret  Gannon. 

As  President  Judge  of  the  Juvenile  Court,  1  have  been  leading  an  effort  with  the 
Court's  Probation  Department,  the  Juvenile  Court  Judges'  Commission,  and  local 
ethnic  minority  leaders  and  agencies  to  identify  minority  persons  for  employment 
opportunities  in  the  Juvenile  Justice  Department  of  the  Lackawanna  County 
Courts.  Time  -  weekly  basis  throughout  the  years. 
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On  numerous  occasions  it  has  been  my  pleasure  to  work  with  Sister  Adrian  Barrett, 
IHM  and  her  Friends  of  the  Poor  organization.  In  particular,  I  am  a  regular  sup- 
porter and  participant  in  the  Christmas,  Thanksgiving  and  Summer  Activities  of 
this  organization.  [Sister  Adrian  has  been  the  subject  of  a  documentary  film  about 
her  life's  dedication  to  the  disadvantaged.  This  film  was  narrated  by  film  actor 
Martin  Sheen.]    Time  -seasonal. 

In  1983  my  brother.  Attorney  Robert  W.  Munley  and  I  established  a  scholarship  at 
the  University  of  Scranton  in  memory  of  our  father,  the  Honorable  Robert  W. 
Munley,  for  students  who  aspire  to  government  service.  Eligibility  for  the 
scholarship  is  based  on  need  and  academic  excellence,  without  consideration  of 
gender,  religion  or  ethnicity. 

A  member  of  the  Lackawanna  County  Bar  Association's  Young  Intern  Committee, 
modeled  after  the  St.  Louis  Project,  helping  underprivileged  children  get  experi- 
ence in  modem  professional  settings.  This  committee  has  been  responsible  for 
placing  twelve  youths  in  law  offices  in  the  Scranton  area  for  the  Summer  of  1997. 
Time  -  weekly  basis.  Winter,  Spring  and  Summer  of  1997.  We  are  beginning  to 
organize  for  our  1998  Summer  Program. 


The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct  states 
that  it  is  inappropriate  for  a  judge  to  hold  membership  in  any  organization  that 
invidiously  discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you  currently 
belong,  or  have  you  belonged,  to  any  organization  which  discriminates  —  through 
either  formal  membership  requirements  or  the  practical  implementation  of 
membership  policies?  If  so,  list,  with  dates  of  membership.  What  have  you  done  to 
try  to  change  these  policies? 

No. 


Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for 
nomination  to  the  federal  courts?  If  so,  did  it  recommend  your  nomination?  Please 
describe  your  experience  in  the  entire  judicial  selection  process,  from  beginning  to 
end  (including  the  circumstances  which  led  to  your  nomination  and  interviews  in 
which  you  participated). 

Yes,  there  is  a  selection  commission  assembled  in  the  Middle  District  of 
Pennsylvania,  "The  Federal  Judicial  Nominating  Commission  of  Pennsylvania". 
The  Commission  was  formed  pursuant  to  the  directive  of  United  States  Senators 
Specter  and  Santorum  to  seek  out  qualified  men,  women  and  minority  candidates 
for  three  vacancies  existing  on  the  District  Court. 
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The  Commission  recommended  my  nomination. 

I  read  of  the  formation  of  the  Commission  in  a  newspaper  announcement.  I 
obtained  an  extensive  questionnaire  and  filed  it  with  the  Chairman  of  the 
Commission,  Mr.  Herbert  Bamess.  I  was  interviewed  by  the  Commission  on 
Tuesday,  June  17,  1997  in  Harrisburg,  Pennsylvania. 

The  interviews  were  initially  before  a  six-person  committee  and  lasted  one-half 
hour.  Members  of  the  committee  asked  me  a  variety  of  questions  focusing  on  my 
credentials  and  my  judicial  career.  This  initial  committee  was  a  screening 
committee. 

Later  that  same  day  I  was  notified  that  I  was  to  be  interviewed  by  the  full  twenty- 
person  committee  that  same  afternoon. 

1  appeared  before  the  full  committee  and  again  was  questioned  for  approximately 
one-half  hour.  Questions  at  this  level  were  more  comprehensive. 

Several  weeks  later  I  was  informed  that  the  Commission  would  recommend  my 
nomination. 

Lastly,  I  spoke  with  representatives  of  the  Department  of  Justice,  the  FBI  and  the 
American  Bar  Association. 


Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee  discussed 
with  you  any  specific  case,  legal  issue  or  question  in  a  manner  that  could  reasonably 
be  interpreted  as  asking  how  you  would  rule  on  such  case,  issue  or  question?  If  so, 
please  explain  fully. 

No. 


5.       Please  discuss  your  views  on  the  following  criticism  involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within  society 
generally,  has  become  the  subject  of  increasing  controversy  in  recent  years.  It  has 
become  the  target  of  both  popular  and  academic  criticism  that  alleges  that  the 
judicial  branch  has  usurped  many  of  the  prerogatives  of  other  branches  and  levels  of 
government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to  include: 
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a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than 
grievance-resolution ; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a 
vehicle  for  the  imposition  of  far-reaching  orders  extending  to  broad 
classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad,  affirmative  duties  upon 
governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional 
requirements  standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in  the 
manner  of  an  administrator  with  continuing  oversight  responsibilities. 


The  forefathers  of  this  nation  met  in  Philadelphia  in  the  summer  of  1 787  and  established  a 
federal  republic.  Under  our  Constitution,  one  of  the  fundamental  principles  created  by  this  form 
of  government  is  that  of  separation  of  powers,  in  which  structurally  there  are  three  branches  of 
government:  the  legislative,  divided  into  a  Senate  and  a  House  of  Representatives;  the  executive; 
and  the  judiciary.  The  Constitution  further  provided  for  "such  inferior  courts  as  the  Congress 
may  from  time  to  time  ordain  and  establish." 

While  the  United  States  Constitution  is  in  many  ways  a  flexible  instrument  of  governing.  Article 
III  established  the  judiciary  as  only  one  branch  of  government  with  appropriate  deference  given 
to  the  other  two  branches  in  Articles  1  and  II.  Congress  is  "to  make  all  laws,"  and  the  Executive 
is  to  take  care  that  "the  laws  be  faithfully  executed." 

In  our  history,  "judicial  activism"  has  not  been  the  darling  of  any  particular  ideology  or  political 
viewpoint.  American  history  has,  at  various  times,  been  characterized  by  both  conservative  as 
well  as  liberal  activism.  In  these  changing  periods,  judges  have  sought  results  by  twisting  the 
Constitution  in  a  particular  direction  for  the  purpose  of  enforcing  the  judge's  own  views,  largely 
ignoring  or  manipulating  the  principle  of  stare  decisis.  All  judicial  activism  abandons  the  literal 
meaning  of  the  words  set  forth  in  the  Constitution  in  pursuit  of  what  those  individual  judges 
consider  to  be  the  just  or  right  or  reasonable  course  of  action.  Through  activism,  they  attempt  to 
create  new  rights  or  to  constrict  previously  established  precedents.  They  endeavor  to  fill  a  void 
they  believe  to  exist  due  to  a  perceived  failure  of  Congress  to  enter  a  field,  or  to  the  Executive's 
reluctance  or  failure  to  propose  appropriate  legislation  in  that  particular  field.  They  fail  to  realize 
that,  pursuant  to  the  Constitution,  such  decisions  are  properly  left  to  Congress  or  to  the 
legislative  power  of  the  states.  Ultimately,  if  those  properly  charged  with  making  the  laws  create 
voids  by  their  inaction,  they  need  to  be  judged  by  the  electorate,  not  by  the  judiciary. 

For  the  foregoing  reasons,  I  believe  that  judges  should  not  seek  to  influence  legal  or  public 
policies  through  their  decisions.  To  do  so,  I  believe,  violates  their  mandate  under  the 
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Constitution.  Every  judge  must  understand  that  the  court  is  one  of  limited  jurisdiction  and  the 
court  must  work  within  the  confines  of  the  Constitution,  statutes  and  precedents.  A  judicial 
decree,  right  or  wrong,  should  in  all  events  not  be  a  product  of  one's  personal  views  whether 
conservative  or  liberal.  A  judge  must  examine  the  threshold  issues  of  standing  and  ripeness 
before  reaching  the  merits  of  a  claim.  The  federal  judge's  role,  as  well  as  that  of  judges  in 
general,  is  then  to  examine  the  facts  closely  and  apply  the  prevailing  law  to  the  facts  established 
by  the  record  within  the  confines  of  the  Constitution. 
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I.  BIOGRAPHICAL  INFORMATION  fPUBLTC^ 


Full  name  (include  any  former  names  used). 

Alex  Robert  Munson 

Address:  List  current  place  of  residence  and  office  address(es). 

Residence:       Saipan,  MP 

Office:  United  States  District  Court  for  the 

Northern  Mariana  Islands 
P.O.  Box  687 
Saipan,  MP  96950 

Date  and  place  of  birth. 

September  25,  1941 
South  Gate,  California 

Marital  Status:(include  maiden  name  of  wife,  or  husband's  name).  List  spouse's 
occupation,  employer's  name  and  business  address(es). 

I  was  married  on  June  29,  1968  to  Kathleen  Rae  Abemathey  Munson,  an 
elementary  school  teacher  who  currently  tutors  elementary-age  students. 

Education:  List  each  college  and  law  school  you  have  attended,  including  dates  of 
attendance,  degrees  received,  and  dates  degrees  were  granted. 

El  Camino  College  1959-1962  60  units,  no  degree  sought 

B.A.  (Education)  1964 
M.A.(Education)  1965 

1965-1970  Ed.D.  (Higher  Education)  1970 


Long  Beach  State  College       1 962- 1 964 
Long  Beach  State  College       1 964- 1 965 


University  of  Southern 
California 


Pepperdine  University  1 967- 1 968 

Loyola  University  School        1 972- 1 975 
of  Law. 


33  units,  no  degree  sought 
J.D   1975 
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Employment  Record:  List  (by  year)  all  business  or  professional  corporations,  companies, 
firms,  or  other  enterprises,  partnerships,  institutions  and  organizations,  non  profit  or 
otherwise,  including  firms,  with  which  you  were  connected  as  an  officer,  director,  partner, 
proprietor,  or  employee  since  graduation  from  college. 

November  1988  -  Present 

I  am  currently  serving  as  Chief  Judge  for  the  United  States  District  Court  for  the 
Northern  Mariana  Islands.  I  was  appointed  to  this  position  on  November  14,  1988, 
by  President  Reagan  for  a  period  often  years.  The  jurisdiction  of  this  court  is  that 
of  a  District  Court  of  the  United  States,  as  provided  by  Title  48  U.S.C.  §1822. 

From  1988  to  the  present  I  have  been  designated  by  the  Chief  Judge  of  the  U.S. 
Court  of  Appeals  for  the  Nmth  Circuit  to  serve  as  a  trial  and  Appellate  Division 
judge  for  the  District  Court  of  Guam. 

From  1990  to  the  present  I  have  served  as  a  Part-time  Associate  Justice  for  the 
Supreme  Court  of  the  Republic  of  Palau. 

From  1991  to  the  present  I  have  served  as  a  Temporary  Associate  Justice  for  the 
High  Court  of  American  Samoa. 

August  1982 -1988 

United  States  Department  of  the  Interior 

Place:  High  Court  of  the  Trust  Territory  of  the  Pacific  Islands 

Saipan,  MP  96950 

Type  of  Work;  Chief  Justice 

Fcbniary  1978  -  August  1982 

litigation  Attorney 

Law  Offices  of  Kirtland  &  Packard 

Los  Angeles,  CA  90067 

Julvl977-  Fehruai^l978 

Litigation  Attorney 

Law  Offices  of  Robert  S.Talbert  and  Associates 

Los  Angeles,  C  A  90010 
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Fehmarv  1976 -July  1977 

Substitute  Teacher 

Inglewood  Unified  School  District 

Inglewood,CA  90301 

September  1975  to  February  -  1976 

Unemployed  to  tour  western  and  eastern  Europe,  Russia,  and  North  Africa. 

September  1974  -  August  1975 

Substitute  Teacher 

Inglewood  Unified  School  District 

Inglewood,  C A  90301 

August  1?73- May  1974 

Unemployed:  Attending  Law  School 

June  1973  -  August  1973 

Process  Server 

David  Halstrom  Private  Detective  Agency 

Los  Angeles,  CA 

June  1971  -  September  1973 

College  Instructor 
La  Verne  College 
Inglewood,  CA 

September  1971 -July  1972 

School  Teacher 

Inglewood  Unified  School  District 

Inglewood,  CA  90301 

September  1970  -  August  1971 

Director  of  Student  Activities 
Torrance  Unified  School  District 
Torrance,  CA 
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July  1970  -  September  1970 

High  School  Teacher 
Inglewood  Unified  School  District 
Inglewood,CA  90301 

September  1969  -  July  1970 

Unemployed  to  tour  the  United  States,  Western  Europe,  North  Africa,  the  Nfiddle  East, 
India,  the  Far  East,  and  the  Orient  to  study  world  customs,  cultures,  economics,  political 
systems,  history  and  geography,  art  and  literature. 

September  1965  -  August  1969 

High  School  Teacher 
Inglewood  Unified  School  District 
Inglewood,  CA  90301 

September  1964  -  September  1965 

Substitute  High  School  Teacher 
Inglewood  Unified  School  District 
Inglewood,  C A  90301 

September  1964 -June  1965 

Wrestling  and  Weight  Training  Coach 
Long  Beach  State  College 
Long  Beach,  CA 

March  1963 -September  1964 

Sales  Clerk 

Los  Altos  Liquor  Store 

Long  Beach,  CA 

7.  Military  Service:  Have  you  had  any  military  service?  If  so,  give  particulars,  including  the 

dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  of  discharge  received. 

No. 
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Honors  and  Awards:  List  any  scholarships,  fellowships,  honorary  degrees,  and  honoraiy 
society  memberships  that  you  believe  would  be  of  interest  to  the  Committee. 

Fully  funded  scholarship  from  G.D.  Searle  Pharmaceutical  Company  to  write  my  Doaoral 
dissertation  at  the  University  of  Southern  California.  1 965- 1 970. 

Bar  Associations:  List  all  bar  associations,  legal  or  judicial-related  committees  or 
conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

Name  and  Address  From  Jq 

American  Bar  Association  1977  Present 

750  N.  Lakeshore  Dr. 
Chicago,  IL  60611 


California  Bar  Association 

555  Franklin  Street 

San  Francisco,  CA  94102 


1977 


Present 


Los  Angeles  County  Bar  Assn. 
617  S.  Olive  St. 
Los  Angeles,  CA  90014 
(mailing  address:  P.O.  Box  55020, 
Los  Angeles,  CA  90055) 


1978 


1982 


International  Law  Society 
Loyola  University  School 
of  Law,  Los  Angeles,  CA 


1972  1975 

(Vice  President,  1973 
President,  1974) 


Chairman  of  Committee  to  Certify  the  States  of  Ponape,  Kosrae  and  Truk  of  the 
Federated  States  of  Micronesia  as  courts  of  record.  1982-1985. 

10.       Other  Memberships: 

1 .  List  all  organizations  to  which  you  belong  that  are  active  in  lobbying  before  public 
bodies. 


None 
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2.  List  all  other  organizations  to  which  you  belong. 

Society  of  Higher  Education,  Dr.  Pullias  Lectureship 
University  of  Southern  California.  1970  -  Present. 

University  of  Southern  California  Alumni  Association.  1979  -  Present. 

Loyola  Law  School  Alumni  Association.   1 970  -  Present. 

Saipan  Chamber  of  Commerce  Beautification  Committee  Member. 
1988  -  Present. 

Pet  Assistance  and  Welfare  Society.  President,  1993-1996. 
Member,  1993  -  Present. 

Court  Admission:  List  all  courts  in  which  you  have  been  admitted  to  practice,  with  dates 
of  admission  and  lapses  if  any  such  memberships  lapsed.  Please  explain  the  reasons  for 
any  lapse  of  membership.  Give  the  same  information  for  administrative  bodies  which 
require  special  admission  to  practice. 


California  Bar  Association 
Inactive 

United  States  District  Court 

CD.  of  California 
Inactive 

High  Court  of  the  Trust  Territory 
of  the  Pacific  Islands 
Inactive 

United  States  Supreme  Court 
Inactive 

U.S.  District  Court  of  the  Northern 

Mariana  Islands 
Inactive 

Supreme  Court  of  the  Republic 

ofPalau 
Inactive 


June  28,  1977 
September  29,  1977 

August  18,  1982 

September  15,  1982 
April  4.  1983 

May  28,  1986 
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12.  Published  Writings:  List  the  titles,  publishers,  and  dates  of  books,  articles,  reports,  or 
other  published  material  you  have  written  or  edited.  Please  supply  one  copy  of  all 
pubhshed  materials  not  readily  available  to  the  Committee.  Also,  please  supply  a  copy  of 
all  speeches  by  you  on  issues  involving  constitutional  law  or  legal  policy.  If  there  were 
press  reports  about  the  speech,  and  they  are  readily  available  to  you,  please  supply  them. 

Writings:  Trust  Territory  Reports,  Volume  8  (copy  submitted  herewith) 

Some  Effects  of  Anabolic  Steroids  During  Weight  Training,  30 
Dissertation  Abstracts  5272  (1970).  Copy  not  available  but  can  be 
•   obtained  from  University  of  Michigan  or  University  of  Southern  California. 

I  have  made  numerous  speeches  at  elementary  and  high  schools  in  the 
Northern  Mariana  Islands  about  the  importance  of  the  rule  of  law,  the 
United  States  Constitution,  democracy  and  the  democratic  process,  the 
privileges  and  responsibilities  of  citizenship,  and  every  person's  role  in 
maintaining  and  improving  the  Commonwealth's  environment.  None  of 
these  speeches  were  published,  nor  have  I  kept  copies  of  them. 

13.  Health:  What  is  the  present  state  of  your  health?  List  the  date  of  your  last  physical 
examination. 

Excellent.  Diabetes  Controlled. 

Last  physical  examination:  June  24,  1998. 

14.  Judicial  Office:  State  (chronologically)  any  judicial  office  you  have  held,  whether  such 
position  was  elected  or  appointed,  and  a  description  of  the  jurisdiction  of  each  such  court. 

I  am  currently  serving  as  Chief  Judge  for  the  United  States  District  Court  for  the  Northern 
Mariana  Islands.  I  was  appointed  to  this  position  on  November  14,  1988,  by  President 
Reagan  for  a  period  often  years.  The  jurisdiction  of  this  court  is  that  of  a  District  Court 
of  the  United  States,  as  provided  in  Title  48  US  C.  §  1822 

From  1988  to  the  present,  I  have  been  designated  by  the  Chief  Judge  of  the  Ninth  Circuit 
as  a  trial  and  Appellate  Division  judge  of  the  United  States  District  Court  of  Guam. 

I  have  served  as  a  Part-time  Associate  Justice  for  the  Supreme  Court  of  the  Republic  of 
Palau  from  1990  to  the  present. 

From  1991  to  the  present,  I  have  served  as  a  Temporary  Associate  Justice  of  the  High 
Court  of  American  Samoa. 
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From  August  18,  1982  to  November  13,  1988, 1  served  as  Chief  Justice  of  the  High  Court 
of  the  Trust  Territory  of  the  Pacific  Islands.  I  was  appointed  to  that  position  on  August 
18,  1982,  by  James  G.  Watt,  Secretary,  United  States  Department  of  the  Interior.  The 
Appellate  Division  of  the  Trust  Territory  High  Court  was  the  court  of  last  resort  in 
Micronesia.  All  cases  of  the  Trust  Territory  High  Court,  both  the  Trial  Division,  a  court 
of  general  jurisdiction,  and  the  Appellate  Division,  are  reported  in  the  Trust  Territory 
Reports,  Volumes  1-8  (1951-1988). 

My  duties  as  Chief  Justice  included: 

Presiding  Justice  of  the  Appellate  Division  to  hear  appeals  from  the  Trial  Division  of  the 
High  Court  and  to  review  final  judgments  on  certiorari  fi^om  the  Supreme  Courts  of  the 
Republic  of  the  Marshall  Islands,  the  Federated  States  of  Micronesia,  and  the  Republic  of 
Palau.  Each  of  the  above  jurisdictions  has  different  laws. 

Judge  of  the  Trial  Division  of  the  High  Court  in  the  Marshall  Islands,  Pohnpei  (Ponape), 
Kosrae,  Chuuk  (Truk),  Yap  and  Palau.  Each  of  the  above  jurisdictions  has  different 
traditional  customs  that  must  be  considered  in  rendering  a  judgment. 

I  also  had  responsibility  to  administer  and  supervise  all  Trust  Territory  courts  and  the 
courts'  personnel.  The  duties  included: 

1)  assigning  cases  to  the  various  appellate  justices  and  the  trial  judges; 

2)  preparing  and  implementing  rules  of  pleading,  practice,  and  procedure; 

3)  preparing  monthly  reports  to  the  Solicitor  of  the  Department  of  the  Interior  and 
the  High  Commissioner  of  the  Trust  Territory; 

4)  preparing  annual  budgets; 

5)  preparing  data  concerning  the  Judiciary  for  the  annual  United  Nations  Report; 

6)  providing  training  for  the  judges  and  trial  assistants  of  the  individual  Districts 
throughout  Micronesia;  and, 

7)  ordering  the  admission  of  attorneys  to  practice  in  the  Trust  Territory  courts, 
examining  trial  assistants  and  admitting  them  to  practice,  and  disciplining  trial 
counsel  when  necessary. 

In  performing  the  admirustrative  and  consultative  duties  as  Chief  Justice,  I 
conferred  and  corresponded  with  numerous  personnel  from  diverse  goverrunent  entities, 
both  within  and  without  the  Trust  Territory;  with  judges  and  court  staff  in  other  juris- 
dictions; with  personnel  attached  to  the  State  Department,  the  Department  of  Interior, 
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and  the  Administrative  Office  of  the  United  States  Courts;  with  visiting  dignitaries, 
including  Congressional  Committees  and  the  United  Nations  Visiting  Mission;  and  with 
indigenous  island  leaders. 

In  September  1982, 1  was  assigned  by  the  Chief  Judge  of  the  Ninth  Circuit  Court  of 
Appeals  and  designated  by  the  then-Presiding  Judge  of  the  United  States  District  Court  for 
the  Northern  Mariana  Islands  as  a  trial  judge  for  the  District  Court  and  as  an  appellate 
judge  of  the  Trial  Court  of  the  Commonwealth  of  the  Northern  Mariana  Islands. 

I  served  from  1983  to  1988  as  a  designated  Judge  of  the  Commonwealth  Court  of  the 
Northern  Mariana  Islands,  a  court  of  general  jurisdiction,  to  hear  trials  and  to  preside  at 
disciplinary  proceedings  of  the  Commonwealth  Bar. 

15.       Citations:  If  you  are  or  have  been  a  judge,  provide: 

(1)  citations  for  the  ten  most  significant  opinions  you  have  written. 

(Please  see  Appendix  A-1  for  unpublished  decisions.) 

Citations  for  Ten  Most  Significant  Opinions  Authored  by  Judge  Alex  R.  Munson 

Cases  from  U.S.  District  Court  for  the  Northern  Mariana  Islands 

1.  "Decision  and  Order  Granting  Enforcement  of  Administrative  Subpoena,"  United 
States  of  America,  ex  rel.  James  R.  Richards.  Inspector  General  v.  Lorenzo  De  Leon 
Guerrero,  Governor.  Commonwealth  of  the  Northern  Mariana  Islands.  Civil  Action 
No.  92-0001  (July  24,  1992). 

United  States  of  America,  ex  rel  James  R.  Richards,  Inspector  General  v.  Lorenzo 
De  Leon  Guerrero,  Governor,  Commonwealth  of  the  Northern  Mariana  Islands.  4 
F.3d  749  (9th  Cir.  1993)  (Affirmed). 

2.  "Consent  Decree,"  United  States  of  America  v.  Commonwealth  of  the  Northern 
Mariana  Islands.  Public  School  System.  Civil  Action  No.  92-0016  (Sept.  9,  1994). 

"Amended  Order  After  Hearing,"  United  States  of  America  v.  Commonwealth  of  the 
Northern  Mariana  Islands,  Public  School  System.  Civil  Action  No.  92-0016  (Apr.  22, 
1996). 

"Order  After  Hearing  Re  Final  Settlement,"  United  States  of  America  v. 
Commonwealth  of  the  Northern  Mariana  Islands.  Public  School  Svstem.  Civil  Action 
No.  92-0016  (May  7,  1996). 
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"Order  Denying  Motion  to  Distribute  Monetary  Settlement  and  Denying  Approval 
of  Settlement,"  United  States  of  America  v.  Commonwealth  of  the  Northern  Mariana 
Islands,  Public  School  System.  Civil  Action  No.  92-0016  (May  23,  1996). 

"Order  [to  Distribute  Monetary  Settlement],"  United  States  of  America  v. 
Commonwealth  of  the  Northern  Mariana  Islands,  Public  School  System.  Civil  Action 
No.  92-0016  (June  28,  1996). 

3.  "Order  Granting  Plaintiffs'  Motion  for  Summary  Judgment,"  Islam  W.  Syed.  et  al. 
V.  Sebastian  Aloot,  Attorney  General,  Commonwealth  of  the  Northern  Mariana 
Islands,  et  al.,  Civil  Action  No.  95-0025  (Mar.  26,  1996). 

4.  "Decision  and  Order  of  Dismissal,"  Van  Maurice  Tran  v.  Commonwealth  of  the 
Northern  Mariana  Islands  et  al .  Civil  Action  No.  90-0009  (Nov.  27,  1991). 

Van  Maurice  Tran  v.  Commonwealth  of  the  Northern  Mariana  Islands,  et  al..  993  F.2d 
884  (9th  Cir.  1993)  (Affirmed). 

5.  "Findings  of  Fact  and  Conclusions  of  Law,"  Robert  B.  Reich.  Secretary  of  Labor, 
U.S.  Department  of  Labor  v.  Japan  Enterprises  Corp.,  at  al.,  Civil  Action  No.  92-0005 
(Aug.  12,  1994). 

Robert  B.  Reich,  Secretary  of  Labor,  U.S.  Department  of  Labor  v.  Japan  Enterprises 
Corp.,  at  al..  91  F.3d  154  (9th  Cir.  1996)  (Affirmed  in  Part,  Reversed  in  Part). 

6.  "Decision  and  Order,"  Micronesian  Yachts  Co.,  et  al.  v.  Bank  of  Guam.  Civil 
Action  No.  87-0023  (Oct.  5,  1990). 

Micronesian  Yachts  Co.,  et  al.  v.  Bank  of  Guam.  952  F.3d  1399  (9th  Cir.  1992) 
(Affirmed). 

7.  "Order  re  Defendant's  Motion  for  Partial  Judgment  on  the  Pleadings,"  Rufo  T. 
Mafhas.  et  al.  v.  Bank  of  Saipan.  as  Representative  of  the  Estate  of  Larry  Lee 
Hillblom.  Deceased.  Civil  Action  No.  95-0033  (Apr.  12,  1996). 

Cases  from  District  Court  of  Guam 

8.  "Decision  and  Order  Re  Permanent  Injunction  and  Other  Motions,"  Guam  Society 
of  Obstetricians,  et  al.  v.  Joseph  F.  Ada,  Governor  of  Guam,  et  al.  (Guam  Abortion 
Statute  Case),  Guam  District  Court  Civil  No.  90-00013  (Aug.  23,  1990). 
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Guam  Society  of  Obstetricians,  et  al.  v.  Joseph  F.  Ada,  Governor  of  Guam,  et  al     (Guam 
Abortion  Statute  Case).  962  F.2d  1366  (1992)  (Substantive  Decision  Affirmed). 

'Decision  and  Order  Re  Award  of  Attorney  Fees,"  Guam  Society  of  Obstetricians, 
et  al.  V.  Joseph  F.  Ada,  Governor  of  Guam,  et  al.,  Guam  District  Court  Civil  No.  90- 
00013  (June  25,  1991). 

Guam  Society  of  Obstetricians,  et  al.  v.  Joseph  F.  Ada.  Governor  of  Guam,  et  al.,  100 
F.3d  691  (1996)  (Decision  Awarding  Attorney  Fees  and  Costs  Affirmed). 

Case  from  High  Court  of  American  Samoa  -  Appellate  Division 

9.  M^ority  Opinion,  Eugene  E.F.W.  Reid;  Latter  Day  Saints  Church  v.  Puailoa  Tavete. 
etal..  High  Court  of  American  Samoa,  Appeal  No.  004-93  (Apr.  20,  1994). 

Munson  Dissent,  Eugene  E.F.W.  Reid:  Latter  Day  Saints  Church  v.  Puailoa  Tavete, 
etal..  High  Court  of  American  Samoa,  Appeal  No.  004-93  (Apr.  20,  1994). 

Case  from  Supreme  Court  of  the  Republic  of  Palau 

10.  Opinion,  Republic  of  Palau  v.  Benita  Decherong.  Palau  Supreme  Court,  Criminal 
Appeal  No.  8-87  (Aug.  15,  1990). 

(2)  a  short  summary  of  and  citations  for  all  appellate  opinions  where  your  deci- 
sions were  reversed  or  where  your  judgment  was  affirmed  with  significant  criticism 
of  your  substantive  or  procedural  rulings. 

(Please  see  Appendix  A-2  for  unpublished  decisions.) 

Index  of  Cases  Reversed  or  Affirmed  With  Significant  Criticism 
Authored  By  Judge  Alex  R.  Munson 

1.  Lee  V.  Leon  Guerrero,  1998  WL  246498  (9th  Cir.  May  7,  1998)  (Unpublished 
Disposition).  Diversity  action  for  recovery  of  a  brokerage  commission  in  which  the  court 
of  appeals  affirmed  the  district  court's  denial  of  Defendants- Appellants'  motion  for 
judgment  as  a  matter  of  law  or  a  new  trial,  and  reversed  the  district  court's  grant  of 
Plaintiff- Appellee's  motion  for  judgment  as  a  matter  of  law  on  one  of  three  causes 

of  action  following  a  six-day  jury  trial. 

2.  Continental  Micronesia.  Inc.  v.  National  Mediation  Board  and  International 
Brotherhood  of  Teamsters.  1997  WL  599672  (9th  Cir.  Sept.  23,  1997)  (Unpublished 
Disposition).  The  court  of  appeals  reversed  the  district  court's  sua  sponte  grant  of 
summary  judgment  in  favor  of  Plaintiff- Appellee  Continental  Micronesia,  Inc.  (CMI) 
reversing  the  certification  of  the  Defendant- Appellant  Teamsters  as  the  bargaining 
representative  of  CMI's  Saipan  fleet  and  passenger  service  employees,  and  instructed  the 
district  court  to  dismiss  for  lack  of  jurisdiction. 
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3.  Flores  et  al.  v.  Mesenbourg.  et  al..  1997  WL  303277  (9th  Cir.  June  2.  1997) 
(Unpublished  Disposition).  Civil  rights  action  in  which  the  court  of  appeals  reversed  the 
district  court's  grant  of  summary  judgment  in  favor  of  Defendant- Appellee  Seman  on  the 
issue  of  the  conditions  in  the  Saipan  jail,  and  affirmed  the  district  court's  dismissal  of 
PlaintifiF-Appeilant's  false  imprisonment  claims. 

4.  Magana  v.  Commonwealth  of  the  Northern  Mariana  Islands,  et  al.,  107  F.3d  1436  (9th 
Cir.  1997).  Action  for  violation  of  civil  rights  and  unpaid  wages  in  which  the  court  of 
appeals  affirmed  the  district  court's  rejection  of  Plaintiff-Appellant's  attempt  to  assert  a 
claim  for  money  damages  against  the  Commonwealth  of  the  Northern  Mariana  Islands 
based  solely  on  the  Fourteenth  Amendment,  and  reversed  the  district  court's  grant  of 
summary  judgment  to  Defendants- Appellees  on  Plaintiffs  Fair  Labor  Standards  Act  claim, 
42  use.  §  1981  claim,  and  42  U.S.C.  §  1983  claim. 

5.  Guam  Society  of  Obstetricians  and  Gynecologists,  et  al..  v.  Ada,  et  al.,  100F.3d691 
(9th  Cir.  1996).  The  court  of  appeals  affirmed  the  district  court's  award  of  attorneys'  fees 
arising  out  of  Plaintiff-Appellee's  successful  constitutional  challenge  to  Guam's  anti- 
abortion  statute,  and  reversed  the  district  court's  award  of  interest  from  the  date  of  entry 
of  the  original  judgment  on  fees  that  were  awarded  for  the  first  time  on  remand.  The 
dissent  disapproved  the  amount  of  attorneys'  fees  awarded,  finding  insufficient 
justification  in  the  record. 

6.  Reich  v.  Japan  Enterprises  Corp.,  et  al.,  1996  WL  387667  (9th  Cir.  July  10,  1996) 
(Unpublished  Disposition).  Action  by  United  States  Department  of  Labor  against  three 
corporations  for  statutory  violations  of  the  Fair  Labor  Standards  Act  (FLSA).  The  court 
of  appeals  affirmed  the  district  court's  conclusion  that  Defendants  had  violated  several 
FLSA  provisions,  the  court's  limitation  of  damages  on  the  basis  that  the  violations  were 
not  willful,  the  court's  finding  that  Defendants  were  not  responsible  for  paying  recruiting 
costs,  the  court's  finding  that  Defendants  had  not  violated  their  FLSA  record  keeping 
obligations,  the  court's  award  of  compensation  to  the  employees  for  confinement  and 
restricted  time,  and  the  court's  finding  that  Defendants  must  pay  for  the  employees'  work 
uniforms.  The  Court  of  Appeals  reversed  the  district  court's  determination  that  Defendant 
Saipan  Futaba  Group  Corporation  was  not  part  of  the  nightclub  enterprise  for  the 
purposes  of  FLSA  liability  and  reversed  the  court's  denial  of  a  permanent  injunction. 

7.  Olopai-Taitano  v.  Guerrero,  et  al..  1996  WL  498877  (9th  Cir.  Aug.  30,  1996) 
(Unpublished  Disposition).  Civil  rights  action  in  which  the  court  of  appeals  vacated  the 
jury's  verdict  in  favor  of  Plaintiff  on  her  due  process  claim,  vacated  the  district  court's 
order  reinstating  Plaintiff  to  her  position,  reversed  the  district  court's  decision  to  award 
Plaintiff  attorneys'  fees  attributable  to  her  due  process  claim,  reversed  the  denial  of 
Defendants'  motion  in  limine,  and  affirmed  the  jury's  verdicts  in  favor  of  Defendants  on 
Plaintiffs  First  Amendment  and  conspiracy  claims. 
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8.  Islam,  et  al,  v.  Creative  Tours  Nficronesia.  Inc..  1994  WL  477543  (9th  Cir.  Sept.  2. 
1994)  (Unpublished  Disposition).  Diversity  action  in  which  the  court  of  appeals  reversed 
the  district  court's  grant  of  judgment  in  favor  of  Plaintiffs- Appellees  on  their  claim  for 
negligent  entrustment. 

9.  Gtishi  Brothers  Company  et  al  v  Bank  of  Guam.  28  F.3d  1535  (9th  Cir.  1994).  The 
court  of  appeals  reversed  the  judgment  of  the  district  court  entered  in  favor  of  bank 
customer,  holding  that  the  district  court  lacked  subject  matter  jurisdiction  because  the 
anti-tying  provisions  of  the  Bank  Holding  Company  Act  did  not  apply  to  transaction 
which  occurred  entirely  within  the  Republic  of  the  Marshall  Islands. 

10.  Yokeno  v.  Mafhas,  973  F.2d  803  (9th  Cir.  1992).  The  court  of  appeals  reversed  the 
district  court's  grant  of  summary  judgment  against  Defendant  in  action  to  quiet  title  on  the 
basis  that  PlaintifTs  claims  failed  to  support  federal  question  jurisdiction  and,  therefore, 
the  court  lacked  subject  matter  jurisdiction  over  Plaintiff's  claims. 

1 1.  DeNieva  v.  Reyes,  et  al.,  966  F.2d  480  (9th  Cir.  1992).  Civil  rights  action  in  which 
the  court  of  appeals  affirmed  the  district  court's  grant  of  summary  judgment  against 
Defendant-Appellant  Reyes  in  his  individual  capacity  on  Plaintiff's  42  U.S.C.  §  1983 
claim,  and  reversed  the  judgment  of  the  district  court  against  the  Commonwealth  of  the 
Northern  Mariana  Islands  (CNMI)  for  the  reason  that  the  Government  of  the  CNMI  is  not 
a  "person"  within  the  meaning  of  42  U.S.C.  §  1983. 

(3)  constitutional  issues,  together  with  the  citation  to  appellate  court  rulings  on 
such  opinions.  If  any  of  the  opinions  listed  were  not  officially  reported,  please  provide 
copies  of  the  opinions. 

(Please  see  Appendix  A-3  for  unpublished  decisions.) 

Index  of  Cases 

With  Significant  Federal  or  State  Constitutional  Issues 

Authored  by  Judge  Alex  R.  Munson 

1.  "Decision  and  Order  Re:  1.  Plaintiffs'  Motion  for  Partial  Summary  Judgment;  and  2. 
Defendants'  Motion  to  Dismiss  or  for  Summary  Judgment,"  Flores,  et  al.  v.  Mesenbourg. 
etal..  Civil  Action  No.  94-0040  (D.  N.  Mar.  I.  Oct.  12,  1995),  aff'd  in  part,  rev'd  in  part. 
1 16  F.3d  483.  1997  WL  303277  (9th  Cir.  June  2.  1997)  (Unpublished  Disposition). 
Action  for  violation  of  Eighth  Amendment's  prohibition  against  cruel  and  unusual 
punishment  based  upon  the  conditions  in  the  Saipan  jail. 

2.''Order  Re  Motions  for  Summary  Judgment,"  Magana  v.  Commonwealth  of  the 
Northern  Mariana  Islands,  et  al.,  Civil  Action  No.  94-0028  (D.  N.  Mar.  I.  Apr.  12,  1995), 
aff'd  in  part,  rev'd  in  part  ,  107  F.3d  1436  (9th  Cir.  1997).  Action  for  unpaid  wages  and 
violation  of  civil  rights  in  which  the  court  rejected  Plaintiff's  attempt  to  assert  a  claim  for 
money  damages  against  the  Commonwealth  of  the  Northern  Mariana  Islands  based 
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directly  upon  the  Fourteenth  Amendment. 

3.  "Order  Granting  Plaintiffs'  Motion  for  Summary  Judgment;  Denying  Defendants' 
Motion  for  Summary  Judgment;  and  Awarding  Attorney  Fees  and  Costs,"  Syed  v.  Aloot, 
Civil  Action  No.  95-00025  (D.  N.  Mar.  I.  Mar.  26,  1996).  Action  for  denial  of  Fourteenth 
Amendment  equal  protection  and  due  process  rights  brought  by  citizens  of  the  freely 
associated  states  (covered  by  the  Compact  of  Free  Association  Act  of  1985)  after  their 
immigration  status  was  changed  without  notice. 

4.  "Order  on  PlaintifFs  Post-Trial  Motions,"  Olopai-Taitano  v.  Guerrero,  et  al.,  Civil 
Action  No.  93-0019  (D.  N.  Mar.  I.  Oct.  13,  1994),  vacated.  1996  WL  498877  (9th  Cir. 
Aug.  30,  1996)  (Unpublished  Disposition).  Action  for  wrongful  termination  in  violation 
of  Fourteenth  Amendment  due  process  involving  interpretation  of  Article  in,  section  15 
and  Article  XX  of  the  Constitution  of  the  Commonwealth  of  the  Northern  Mariana 
Islands. 

"Order  on  Defendants'  Motion  for  Reconsideration,"  Olopai-Taitano  v.  Guerrero^  et  al., 
Civil  Action  No.  93-0019  (D.  N.  Mar.  I.  Nov.  18,  1994),  vacated.  1996  WL  498877  (9th 
Cir.  Aug.  30,  1996)  (Unpublished  Disposition).  Action  for  wrongful  termination  in 
violation  of  Fourteenth  Amendment  due  process  involving  interpretation  of  Article  III, 
section  15  and  Article  XX  of  the  Constitution  of  the  Commonwealth  of  the  Northern 
Mariana  Islands. 

5.  "Decision  and  Order  Re  Permanent  Injunction  and  Other  Motions,"  Guam  Society  of 
Obstetricians  and  Gynecologists,  et  al..  v.  Ada,  et  al .  776  F.Supp.  1422  (D.  Guam  1990), 
affd,  962  F.2d  1366  (9th  Cir.  1992).  Action  challenging  the  constitutionality  Guam's 
anti-abortion  statute. 

6.  "Decision  and  Order,"  DeNlevav.  Reyes,  et  al.,  1989  WL  158912  (D.  N.  Mar.  I.  Oct. 
19,  1989),  afiTd  in  part,  rev'd  in  part  ,  966  F.2d  480  (9th  Cir.  1992).  Action  for 
deprivation  of  Fifth  Amendment  right  to  international  travel  without  due  process  of  law. 

7.  "Decision  and  Order  Denying  Alternative  Motion  to  Dismiss,"  Yang  Bi  Kei  v.  American 
Internationa!  Knitters  Corporation,  789  F.Supp.  1074  (D.  N.  Mar.  I.  1992).  Action  in 
which  the  court  held  that  a  statute  of  the  Northern  Mariana  Islands  requiring  that 
nonresident  alien  workers  exhaust  administrative  remedies  before  suing  on  wage  and  hour 
claims,  while  allowing  United  States  citizens  and  permanent  residents  to  sue  directly, 
violated  Fourteenth  Amendment  equal  protection  rights. 

16.       Public  Office:  State  (chronologically)  any  public  offices  you  have  held,  other  than  judicial 
offices,  including  the  terms  of  service  and  whether  such  positions  were  elected  or 
appointed.  State  (chronologically)  any  unsuccessful  candidacies  for  elective  public  office. 

None. 
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17.       Legal  Career: 


a.  Describe  chronologically  your  law  practice  and  experience  aAer  graduation  from 

law  school  including: 

1.  whether  you  served  as  a  clerk  to  a  judge,  and  if  so,  the  name  of  the  judge, 
the  court,  and  the  dates  of  the  period  you  were  a  clerk; 

I  did  not  clerk  for  a  judge. 

2.  whether  you  practiced  alone,  and  if  so,  the  addresses  and  dates; 
I  have  never  practiced  alone. 

3.  the  dates,  names  and  addresses  oflaw  firms  or  offices,  companies  or 
governmental  agencies  with  which  you  have  been  connected,  and  the 
nature  of  your  connection  with  each; 

1977-1978  Associate 

Robert  S.  Talbert  and  Associates,  In-House  Counsel  for 
Hartford  Insurance  Company 
3450  Wilshire  Boulevard,  Suite  122 
Los  Angeles,  California  90010 

1978-1982  Associate 

Kirtland  &  Packard,  L.L.P 
1900  Avenue  of  the  Stars 
25*  and  26*  Floors 
Los  Angeles,  CA  90067 

1982-1988  Chief  Justice  of  the  High  Court  of  the 

Trust  Territory  of  the  Pacific  Islands 
No  address  because  the  Trust  ended  on 
October  1,  1994 

1988  -  Present  Chief  Judge  for  the  United  States  District  Court  for  the  Northern 

Mariana  Islands.  I  was  appointed  to  this  position  on  November  14, 
1988,  by  President  Reagan  for  a  period  often  years.  The 
jurisdiction  of  this  court  is  that  of  a  District  Court  of  the  United 
States,  as  provided  by  Title  48,  U.S.C.  §1822. 
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b.  1 .  What  was  the  general  character  of  your  practice  before  you  became  a 

judge,  dividing  it  into  periods  with  dates  if  its  character  changed  over  the 
years. 

1977-1978 

At  Talbert  and  Associates,  I  was  defense  counsel  for  lawsuits  filed  against 
Hartford  Insurance  Company's  insured    The  lawsuits  I  handled  and  tried  involved  motor 
vehicle  collisions,  premises  liability,  employment  discrimination,  construction  claims,  fire 
loss,  and  product  liability. 

1978-1982 

The  law  firm  of  Kirtland  &  Packard  specializes  in  trial  practice  of  business  and 
professional  persons,  including  hospitals,  doctors,  lawyers,  architects,  engineers, 
accountants,  general  contractors,  real  estate  brokers,  nurses,  dentists,  and  other 
professionals. 

I  specialized  in  medical  and  legal  malpractice  defense.  Also,  I  had  considerable 
experience  in  litigating  product  liability  cases  including,  but  not  limited  to,  aviation 
disasters,  industrial  machinery  products,  and  residential  and  consumer  products. 

2.  Describe  your  typical  former  clients,  and  mention  the  areas,  if  any,  in  which  you 
specialized. 

I  represented  business  and  professional  persons,  including  hospitals,  doctors, 
lawyers,  architects,  engineers,  accountants,  general  contractors,  real  estate  brokers, 
nurses,  dentists,  and  other  professionals  The  lawsuits  I  handled  and  tried  involved  motor 
vehicle  collisions,  premises  liability,  employment  discrimination,  construction  claims,  fire 
loss,  and  product  liability. 

c.  1.  Did  you  appear  in  court  regularly,  occasionally  or  not  at  all?  If  the 

frequency  of  your  appearances  in  court  varied,  describe  each  such  variance, 
giving  dates. 

While  in  private  practice  I  appeared  in  court  regulariy  two  to  four  times  a  week  to 
argue  motions  or  to  seek,  or  defend  against,  petitions  for  injunctive  relief  During  my  first 
year  at  Kirtland  &  Packard,  I  often  appeared  and  argued  motions  in  two  to  five  different 
departments  three  to  five  days  a  week.  During  the  remainder  of  my  tenure  at  Kirtland  & 
Packard,  in  addition  to  appearing  on  Law  and  Motion  matters,  I  was  in  trial  two  to  three 
months  per  year.  Most  of  my  trials  lasted  from  two  to  six  weeks.  Additionally,  I 
appeared  at  arbitration  proceedings  two  or  three  times  per  year. 


16 


818 

2.  What  percentage  of  these  appearances  was  in: 

(a)  Federal  courts. 
10% 

(b)  State  courts  of  record. 
80% 

(c)  Other  courts. 

10%    Court-sanctioned  arbitration  proceedings. 

3.  What  percentage  of  your  litigation  was: 

(a)  Civil 
90% 

(b)  Criminal 
10% 

4.  State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict  or 
Judgment  (rather  than  settled),  indicating  whether  you  were  sole  counsel, 
chief  counsel,  or  associate  counsel 

During  my  last  year  at  Loyola  Law  School,  I  was  enrolled  in  a  clinical 
program  for  criminal  law    During  the  second  semester,  I  was  assigned  to  the  Los 
Angeles  County  District  Attorney's  office,  where  I  conducted  preliminary  hearings 
for  felony  cases  and  represented  the  State  in  the  prosecution  of  1 1  misdemeanor 
jury  trials 

In  private  practice,  I  tried  nine  cases  to  a  verdict  and  five  cases  to  a 
judgment  In  all  cases  I  was  sole  counsel  save  for  one  case  where  I  was  associate 
counsel  with  Mr.  Robert  C  Baker  (3 10)  399-0900. 

In  approximately  12  arbitration  proceedings,  I  was  sole  counsel  for  my 
clients. 
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S.         What  percentage  of  these  trials  was: 
(a)        Jury 

80% 
(a)        Non-jury 

20% 

18.       Litigation:  Describe  ten  of  the  most  significant  litigated  matters  which  you  personally 

handled.  Give  the  citations,  if  the  cases  were  reported,  and  the  docket  number  and  date  if 
unreported.  Give  a  capsule  summary  of  the  substance  of  each  case.  Identify  the  party  or 
parties  whom  you  represented;  describe  in  detail  the  nature  of  your  participation  in  the 
litigation  and  the  fmal  disposition  of  the  case.  Also  state  as  to  each  case: 

(a)  the  date  of  the  representations; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before  whom  the 
case  was  litigated;  and 

(c)  the  individual  name,  addresses,  and  telephone  numbers  of  co-counsel  and 
of  principal  counsel  for  each  of  the  other  parties. 

1.  Shauna  Tamar  Curlender,  a  minor,  by  and  through  Hyam  Curlender.  her  Guardian 

Ad  Litem  vs.  Bio-Science  Laboratories,  Automated  Laboratory  Sciences  and  Jerome 
Schaffer.  M,P„  Case  No.  NWC  67512  and  Hyam  Curlender  and  Philis  Curlender  vs.  Bio- 
Science  Laboratories,  et  al.,  Case  No.  NWC  67506.;  filed  in  the  Superior  Court  of  the  State 
of  California  for  the  County  of  Los  Angeles,  Van  Nuys  courthouse. 

Action  for  wrongful  life  (a  cause  of  action  limited  to  people  bom  with  Tay-Sachs 
disease).  The  Curlenders  sought  advice  from  my  client.  Dr.  Schaffer,  regarding  whether 
they  were  carriers  of  the  Tay-Sachs  disease  gene.  The  Curlenders  claimed  that  Mrs. 
Curlender  was  erroneously  advised  by  Dr.  Schaffer  that  she  was  not  a  carrier  of  the  genetic 
defect.  In  reliance  on  that  advice,  the  Curlenders  proceeded  to  have  a  daughter,  Shauna, 
who  was  bom  with  Tay-Sachs  disease.  Tay-Sachs  is  a  fatal  degenerative,  neurological 
disorder.  Shauna  was  bom  in  November  1977,  and  died  in  October  1983. 

In  1985,  judgment  was  entered  against  Dr.  Schaffer  for  $9,840.00.  Robert  C.  Baker 
tried  the  case  as  I  had  left  the  firm  in  September  1982  to  become  Chief  Justice  of  the  High 
Court  of  the  Trust  Territory  of  the  Pacific  Islands. 

I  interviewed  and  deposed  all  wimesses  and  over  1 5  experts,  performed  all  discovery 
and  conducted  all  of  the  medical  research  to  prepare  this  case  for  trial. 
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Trial  Judge:       The  Honorable  William  J.  Rea 
Senior  Judge 

United  States  District  Court  for  the  Central  District  of  California 
(At  the  time  of  this  trial,  Judge  Rea  was  on  the  Superior  Court,  Los  Angeles 
County,  California) 

Counsel  for  the  parties  were: 

Roland  Wrinkle  Attorney  for  Plaintiffs 

Huriey  and  Grassini 

11313  Weddington  Street 

North  Hollywood,  CA  91601 

(213)  877-5422 

(213)  763-4318 

Address  in  1988,  present  address  unknown 

Ms.  Chee  Davis  Attorney  for  Co-Defendant 

Gibson,  Dunn  &  Crutcher  Bio-Science 

333  South  Grand  Avenue 
Los  Angeles,  CA  90071-3197 
(213)  229-7000 

Paul  De  Montesquiou  Attorney  for  Co-Defendant 

Dummit,  Faber  &  Briegieb  Automated  Laboratory  Sciences 

11755  Wilshire  Boulevard,  15*  Roor 
Los  Angeles,  CA  90025 
(310)  479-0944 

2.  LN.  Kraushaar.  M.D.  v.  St.  Paul  Fire  and  Manne  Insurance  Company,  and  Does 
I-XX-  inclusive:  St.  Paul  Fire  and  Marine  Insurance  Company  vs.  I.N.  Kraushaar,  The 
Phoenix  Insurance  Company,  Robert  Fierro  and  Soledad  Medina:  The  Phoenix  Insurance 
Company  vs.  St.  Paul  Fire  and  Manne  Insurance  Company,  I.N.  Kraushaar,  Robert  Fierro, 
Elaine  Fierro.  Michelle  Fierro.  Soledad  Medina,  and  Does  I  Through  L.  inclusive:  formerly 
pending  in  the  United  States  District  Court  for  the  Central  District  of  California,  Case  No. 
CV  77-2930-DWW. 

This  case  was  originally  filed  in  the  Superior  Court  of  the  State  of  California  for  the  County 
of  Los  Angeles  on  June  21,  1977.  The  case  was  removed  to  Federal  Court  and 
plaintiffs  original  attorney  substituted  out.  My  firm  substituted  in  on  October  13,  1977. 
The  complaint  sought  a  Declaration  of  Rights  and  Liabilities  under  an  insurance  policy. 
Subsequentiy  two  counter  claims  were  filed  to  determine  which  of  two  insurance  companies 
would  have  to  defend  and  indemnify  the  plaintiff  in  the  underlying  medical  malpractice 
lawsuits.  Vigorous  disco\/ery  was  conducted  for  two  years  and  on  the  eve  of  trial  St.  Paul 
Insurance  Company  and  the  Phoenix  Insurance  Company  agreed  that  the  plaintiff  did 
indeed  have  insurance  coverage  from  one  or  both  of  the  companies. 

Dr.  Kraushaar  was  dismissed  and  the  two  insurance  companies  tried  the  case  to 
determine  who  would  bear  the  expense  of  defense  costs  and  indemnification.  The  Phoenix 
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Insurance  Company  prevailed.  I  represented  Dr.  I.N.  Kraushaar,  M.D.  in  all  aspects  of  the 
litigation. 

Trial  Judge: 

The  Honorable  David  W.  Williams 
Los  Angeles  Superior  Court 
Los  Angeles  County  Courthouse 

Joel  B.  Douglas  Attorney  for  Counter-Claimant  and 

Bonne,  Jones,  Bridges,  Mueller  and  Counter-Defendant  Phoenix  Insurance  Co. 

O'Keefe  &  Nichols 

3699  Wilshire  Boulevard  -  10*  Floor 

Los  Angeles.  CA  90010-2719 

(213)  480-1900 

Arthur  Paul  Berg  Attorney  for  Defendant/Counter-Claimant 

615  South  Rower  Street  -  Suite  1900  St.  Paul  Fire  and  Marine  Insurance  Co. 

Los  Angeles,  CA  90017 

(213)  687-8305 

Address  in  1988;  current  address  unknown 

3.  Ismael  Garcia  vs.  County  of  Los  Angeles,  U.S.C.  Medical  Center.  Garfield  Hospital. 

California  Emergency  Physicians,  Lanny  Forman,  M.D.:  and  Does  1  through  100,  inclusive, 
filed  in  the  Superior  Court  of  the  State  of  California  for  the  County  of  Los  Angeles,  Case 
No.  C  94149. 

This  was  an  action  for  medical  malpractice.  Plaintiff  was  riding  in  a  van  when  it  was 
stnick  from  behind  by  another  vehicle.  The  plaintiff  was  transferred  by  ambulance  to 
Garfield  Hospital  Emergency  Room  where  he  remained  for  approximately  five  hours.  He 
was  then  transferred  to  Los  Angeles  County  U.S.C.  Medical  Center,  because  he  was  believed 
not  to  have  had  medical  insurance,  where  he  had  surgery  consisting  of  an  exploratory 
laparotomy.  Hemorrhage  was  found  and  he  subsequently  developed  paralysis  at  T-8.  It 
was  alleged  that  Dr.  Forman,  the  emergency  room  physician,  by  not  transferring  this  patient 
earlier,  or  indeed  by  not  requesting  a  surgical  consult  at  an  earlier  time,  fell  below  the 
standard  of  medical  care  and  practice  in  the  community  and  the  delay  in  the  surgical 
procedure  caused  the  patient  to  suffer  paraplegia. 

I  was  co-defense  counsel  for  Garfield  Hospital,  California  Emergency  Physicians, 
and  Lanny  Forman,  M.D.  I  took  the  depositions  of  experts  that  testified  for  plaintiff, 
reviewed  summaries  and  indexed  all  depositions  and  pleadings  in  preparation  for  trial, 
reviewed  and  indexed  all  medical  records,  prepared  motions  in  limine  to  exclude  plaintiffs 
economic  report,  and  to  dxclude  any  evidence  that  Dr.  Forman  transferred  the  plaintiff  as  a 
result  of  lack  of  insurance,  and  interviewed  and  deposed  and  prepared  all  wimesses  for  our 
clients.  A  jury  trial  began  on  January  8,  1979,  in  Department  52  of  the  Los  Angeles 
Superior  Court,  the  Honorable  Rafael  Galceran  presiding,  and  continued  for  42  court  days 
until  March  19, 1979  when  there  was  a  verdict  for  the  plaintiff  in  the  net  amount  of 
J775,000  and  for  the  defendants  County  of  Los  Angeles  and  Dr.  Lanny  Forman.  Garfield 
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Hospital  filed  a  Notice  of  Appeal  on  June  15, 1979.  On  August  21, 1979,  the  case  was 
settled  for  $500,000  and  the  appeal  was  abandoned  and  dismissed. 

Trial  Judge:       The  Honorable  Rafael  Galceran 

Los  Angeles  Superior  Court  -  Main  Branch 
Los  Angeles  County  Courthouse 

Hal  W.  Williams,  Jr.  Attorneys  for  the  Plaintiff 

Berk,  Bise  and  Alpem  Law  Office 

Lintz,  Williams  &  Rothberg 

15236  Burbank  Blvd. 

Van  Nuys,  California  91411 

(213)  988-6050 

(213)  873-4755 

Address  in  1988;  present  address  unknown. 

Alan  Rushfeldt  Attorneys  for  Co-Defendant 

Rushfeldt,  Shelly  &  Drake  County  of  Los  Angeles 

12925  Riverside  Drive,  4*  Roor 
Sherman  Oaks,  California  91423 
(818)  906-1441 

Zonni,  Ginoccho  and  Taylor  Attorneys  f&r  Intervener 

3355  Glendale  Blvd.  Fidelity  and  Casualty  Company  of  New  York 

Los  Angeles,  California  90039 

(213)  666-8923 

Address  in  1988;  present  address  unknown. 

Robert  C.  Baker  Co-Counsel  for  Plaintiff 

Kirtland  &.  Packard,  L.L.P 

1900  Avenue  of  the  Stars 

25*  and  26*  Roors 

Los  Angeles,  CA,  90067 

(310)  552-9700 

(310)  552-0957 

4.       Conrad  R.  Kohrs  vs.  Robert  W.  Boyd,  MP..  Richard  L.  Holmes   M.D.  PJi  Lilly  and 
Company.  Dell  Laboratories.  Chromalioy  Pharmacy.  Inc.,  Wyeth  Laboratories,  Inc.. 
Beckon.  Dickinson  &  Co..  and  Does  1  through  100.  including  each  and  every  number 
between  1  and  100,  inclusive,  filed  in  the  Superior  Court  of  the  State  of  California  for  the 
County  of  Los  Angeles,  Santa  Monica  Courthouse,  Case  No.  WE  45911,  Complaint  for 
Damages  for  Breach  of  Medical,  Professional  Obligation;  Breach  of  Warranty;  and  Strict 
Liability  in  Tort. 

Plaintiff  appeared  at  Dr.  Holmes'  office  at  midnight  with  an  eye  infection  and  severe 
pain.  Dr.  Holmes,  my  client,  diagnosed  the  condition  as  possible  endopdialmitis.  The 
standard  of  care  required  immediate  massive  doses  of  antibiotics  and  immediate 
hospitalization.  If  not  treated,  the  universal  result  is  loss  of  an  eye.  Dr  Holmes  treated 
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plaintifF  with  Vitamin  B-12  that  was  contaminated.  Plaintiff  lost  his  eye. 

The  case  was  tried  to  a  jury  from  December  15  to  December  30,  1981.  Judgment 
was  in  favor  of  defendants  and  against  plaintiff 

The  plaintiff  failed  to  prove  causation  as  the  bacillus  serus  that  caused  the  infection 
is  extremely  fast  acting.  At  the  time  of  the  first  manifestation  of  the  condition,  the 
probability  of  irrevocable  injury  was  well  within  a  medical  certainty. 

Demand  was  $450,000  for  Dr.  Holmes.  There  was  no  offer  to  settle.  I  interviewed 
all  experts,  examined  medical  records,  reviewed  and  edited  the  depositions  in  preparation 
for  trial,  deposed  wimesses,  propounded  interrogatories  and  requests  for  admission. 


E>avid  M.  Harney 
Harney  Law  Offices 
Suite  1300  Figueroa  Plaza 
201  North  Figueroa  Street 
Los  Angeles,  CA  90012-2636 
(213)  482-0881 

Winchester  Cooley,  III 

McCutchen,  Black,  Verleger  &  Shea 

3435  Wilshire  Blvd.,  30*  Floor 

Los  Angeles,  CA  90010 

(213)381-3411 

Address  in  1988;  present  address  unknown 

Howard  A.  Slavin 

Lewis,  D'Amato,  Brisbois  &  Bisgaard 

Suite  1200 

221  North  Figueroa  Street 

Los  Angeles,  CA  90012 

(213)  250-1800 

Edwin  B.  Warren 

3701  Wilshire  Blvd. 

Los  Angeles,  CA  90010 

(213)  480-3891 

Address  in  1988;  present  address  unknown 

Richard  W.  Tender 

Plillsinger  &  Costanzo 

3055  Wilshire  Blvd.,  7*  Floor 

Los  Angeles,  CA  90010 

(213)  388-9441 

Address  in  1988;  present  address  unknown. 


Attorney  for  Plaintiff 


Attorney  for  Co-Defendant 
Eli  Lilly  and  Company 


Attorney  for  Co-Defendant 
Dell  Laboratories,  Inc. 


Attorney  for  Co-Defendant 
Robert  W.  Boyd,  M.D. 


Attorney  for  Co-Defendant 
Beckon,  Dickinson  &  Company 
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Harold  J.  Hunter,  Jr 
Kirtland  &  Packard 
1900  Avenue  of  the  Stars 
25*  and  26*  Floors 
Los  Angeles,  CA  90067 
(310)  552-9700 

Lee  B.  Wenzel 

Morgan,  Wenzel  &  McNicholas 

1545  Wilshire  Blvd. 

Los  Angeles,  CA  90017 

(213)  483-1961 

Address  in  1988;  present  address  unknown. 

George  McCarthy 
Haight,  Dixon,  Brown,  etc. 
815  Moraga  Drive 
Los  Angeles,  CA  90049 
(213)  476-6525 


Attorney  for  Co-Defendant 
Richard  L.  Holmes,  M.D. 


Attorney  for  Co-Defendant 
Wyeth  Laboratories,  Inc. 


Attorney  for  Co-Defendant 

Chromalloy  Pharmacy, 

Inc.  and  Carter-Glogav  Laboratories 


5.       Erick  Fletcher,  et  al.  vs.  Shell  Oil  Company,  Dow  Chemical  Company.  CIBA 
Chemical  Company  and  Does  1  through  50  inclusive,  filed  in  the  Superior  Court  of  the 
State  of  California  for  the  County  of  Los  Angeles,  Case  No.  WE  38519. 

Plaintiff  claimed  that  during  his  employment  he  came  in  contact  with  chemicals, 
including  trichlorethylene,  allegedly  distributed  by  my  client,  Ciba  Geigy  Corporation.  The 
chemicals  were  alleged  to  have  caused  the  plaintiff  to  become  paralyzed  after  being  exposed 
to  a  fire.  Eventually  the  plaintiff  sued  the  sixteen  defendants  industrial  companies  listed 
bdow  and  all  defendants  cross-claimed  against  each  other.  After  three  years  of  extensive 
discovery  I  filed  a  motion  for  summary  judgment  based  upon  the  fact  that  my  client  was  in 
no  way  involved  with  the  product.  The  motion  was  granted  and  my  client  was  dismissed  as 
a  defendant  and  all  of  the  cross-complaints  were  dismissed. 


The  parties  and  their  attorneys  were: 

David  Henry  Simon 

Law  Offices  of  David  Henry  Simon 

924  Westwood  Boulevard,  Suite  600 

Los  Angeles,  CA  90024 

(213)205-5511 

Don  Feeler 

LaFoUette,  Johnson,  De  Haas, 

Feeler  &  Ames 
865  South  Figueroa  Street,  Suite  3100 
Los  Angeles,  CA  90017-5443 
(213)  426-3600 


Attorney  for  Plaintiffs 


Attorney  for  Co-Defendant 
Dow  Chemical  Co. 
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John  Geary 

Chase,  Rockford,  Drucker  &  Bogust 

606  South  Olive  Street,  22"''  Floor 

Los  Angeles,  CA  90014 

(213)  624-0931 

Address  in  1988;  present  address  unknown. 

Robert  C.  Baker 
Kirtland  &  Packard,  L.L.P. 
1900  Avenue  of  the  Stars 
25*  &  26*  Floors 
Los  Angeles,  CA  90067 
(310)  552-9700 

Francis  Breidenbach 
Breidenbach,  Buckley,  Hutching, 

Halm  and  Hamblet 
611  West  Sixth  Street,  13*  Roor 
Los  Angeles.  CA  90017-3100 
(213)  624-3431 

Phil  Boesch 

FCinsella,  Boesch,  Fujikawa  &  Towle 

1SK)1  Avenue  of  the  Stars,  Seventh  Floor 

Los  Angeles,  CA  90067 

(310)  284-6081 

James  E.  Cusick 

Law  Offices  of  James  E.  Cusick 

4201  Wilshire  Boulevard 

Los  Angeles,  CA  90010 

Address  in  1988;  present  address  unknown. 

Goethals  &  Swanson 

1200  Wilshire  Boulevard,  Suite  212 

Los  Angeles,  CA  92701 

Address  in  1988;  present  address  unknown. 

Joe  Costanzo 

Law  Offices  of  Hillsinger  and  Costanzo 

3055  Wilshire  Blvd.,  7*  Floor 

Los  Angeles.  CA  90010 

(213)  388-9441 

Warren  Kaufman 

Law  Offices  of  Warren  Kaufman 

12650  Riverside  Drive 

Los  Angeles.  CA  91607 


Attorney  for  Co-Defendant 
Van  Waters  &  Rogers 


Attorney  for  Co-Defendant 
Ciba-Geigy  Corp. 


Attomey  for  Co-Defendant 
Shell  Oil  Company 


Attomey  for  Co-Defendant 
Shell  Oil  Company 


Attomey  for  Co-Defendant 
Baron-Blakeslee 


Attomey  for  Co-Defendant 
Chemcentral 


Attomey  for  Co-Defendant 
P.O.G.  Industries,  Inc. 


Attorneys  for  Co-Defendant 
Hooker  Chemicals 
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Lana  Feldman 

Yusum,  Cassidy,  Stein  &  Hanger 

8383  Wilshire  Blvd.,  Suite  330 

Beverley  Hills,  CA  90211 

(213)  595-8714 

Address  in  1988;  present  address  unknown 

Bruce  Dunn 
Bolton,  Dunn  &  Yates 
1250  Sixth  Street,  Suite  200 
Santa  Monica,  CA  90401 
(310)  394-7671 

Frederich  W.  Seitz 
Murchison  &  Gumming 
801  South  Grand  Ave.,  9*  Floor 
Los  Angeles,  CA  90017 
(213)  623-7400 

Robert  M.  Dean 
Spray,  Gould  &  Bowers 
3550  Wilshire  Boulevard 
11*  Floor 

Los  Angeles,  CA  90010 
(213)  385-3402 

George  Williams 

Robert  S.  Talbert  &  Associates 

3450  Wilshire  Blvd.,  Suite  1212 

Los  Angeles,  CA  90010 

Address  in  1988;  present  address  unknown. 

Charles  Cholett 

Booth,  Mitchell,  Strange  &  Smith 

3200  Bristol  Street,  Suite  650 

Downey  Savings  Building 

Costa  Mesa,  CA  91626 

(213)  641-0217 

Address  in  1988;  present  address  unknown. 

JefFery  E.  Wulkan 

Murphy  &  Gold 

3435  Wilshire  Blvd.,  Suite  918 

Los  Angeles,  CA  90010 

(213)  937-4422 

Address  in  1988;  present  address  unknown. 


Attorney  for  Co-Defendant 
Ashland  Oil 


Attorney  for  Co-Defendant 

Western  Chemical  &  Manufacturing  Co. 


Attorney  for  Co-Defendant 
International  Minerals  & 
Chemical  Corp. 


Attorney  for  o-Defendant 
M  &  T  Chemicals 


Attorney  for  Co-Defendant 
Rho-Kem  Corp. 


Attorney  for  Co-Defendant 
Foremost-McKesson 


Attorney  for  Co-Defendant 
MICA  Corporation 
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6.  Edward  T.  Dyer  vs.  Bauer  Hospital,  St.  Mary  Medical  Center.  Dr.  William  J.  Irvine, 
and  Does  1  through  20,  inclusive,  filed  in  the  Superior  Court  of  the  State  of  California  for 
the  County  of  Los  Angeles,  Case  No.  SOC  44227,  Long  Beach  Courthouse. 

Plaintiff  sustained  compression  fractures  of  vertebral  bodies  post-surgically  when  he 
fell.  Plaintiff  contended  his  fall  was  caused  by  improper  drug  amounts  and  duration 
prescribed  by  Dr.  Irvine.  Further,  plaintiff  alleged  negligence  for  failure  to  order  restraints 
and  failure  to  build  the  plaintiffs  hemoglobin  and  hematocrit  post-operatively  which  caused 
him  to  be  semiconscious  and  stuporous. 

A  jury  trial  was  held  before  the  Honorable  Robert  Wenke,  March  1979,  and  the  case 
was  voluntarily  dismissed  by  plaintiff  after  six  days  of  trial.  I  was  sole  counsel  for  Dr.  Irvine, 
I  prepared  the  entire  case  for  trial,  deposed  all  witnesses  and  experts,  prepared  all  wimesses, 
prepared  motions  in  limine,  prepared  jury  instructions. 

Trial  Judge: 

The  Honorable  Robert  Wenke 

Superior  Court 

Long  Beach  Courthouse 

Robert  C.  Fortune  Attorney  for  Plaintiff 

100  Oceangate  -  Suite  1200 
Long  Beach,  CA  90802 
(213)  435-2427 

Joseph  B.  Crowther  Attorney  for  Co-Defendant 

Early,  Maslach,  Boyd  &  Levy  Saint  Mary  Medical  Center 

4680  Wilshire  Blvd.,  Los  .\ngeles,  CA  90010  d.b.a.  Bauer  Hospital 
(213)  933-8161 

7.  Lorraine  C.  Harris  vs.  Perry  Kohan,  M.D.;  Hector  Herman,  M.D.:  Dolphin 
Ambulance:  John  W.  Harris:  Baldwin  Park  Community  Hospital:  and  Does  1  d^rough  50, 
inclusive,  filed  in  the  Superior  Court  of  the  State  of  California  for  the  County  of  Los 
Angeles,  Pomona  Courthouse,  Case  Number  EAC  22603. 

In  this  wrongful  death  action,  the  15  year  old  decedent  allegedly  died  from  a 
hypovolemic  condition,  due  to  the  fact  that  the  defendant's  doctors  replaced  his  whole 
blood  supply  with  lactated  Ringer's  solution,  dextrose,  water,  and  other  blood  expanders. 
It  was  alleged  that  the  plaintiffs  oncotic  pressure  gave  a  false  reading  on  the  CVP  line,  and 
further  that  his  hematocrit  and  hemoglobin  were  concentrated,  thus  giving  false  values  for 
hemo^obin  and  hematocrit.  When  Dr.  Herman  saw  the  decedent,  he  was  comatose,  non- 
responsive,  had  dilated  pu'pils,  had  no  refiexes,  and  only  his  autonomic  nervous  system,  i.e., 
his  heart  and  respiration,  was  functioning. 

It  was  the  plaintiffs  contention  that  Dr.  Kohan  and  Dr.  Hermann  breached  the 
standard  of  care  and  practice  by  not  infusing  whole  blood  into  the  plaintiff  This  was  a  jury 
trial  lasting  15  days,  from  February  3  to  February  26, 1981.  The  jury  verdict  for  both 
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defendants  was  12-0. 

Trial  Judge: 

The  Honorable  Roy  L.  Norman 
Superior  Court  -  Pomona  Courthouse 

Eugene  A.  Bambic  and  Laurence  Dravone  Attorneys  for  PlaintifF 

13033  Ventura  Blvd. 

Studio  City,  CA 

(213)  986-4682,  (213)  872-2180. 

Leonard  Torres  Attorney  for  Co-Defendant 

Patterson,  Ritner  and  Lockwood  Dr.  Kohan 

1543  W.  Olympic  Blvd.  -  Suite  200 

Los  Angeles,  CA  90015 

(213)  383-2431 

I  was  Dr.  Hermann's  sole  attomey.  I  conducted  ail  work  for  the  trial  by  myself. 

8.  Alice  M.  McCloud  vs.  James  G.  Kallins.  M.D.James  G.  Kallins.  M.D.  Inc.,  filed  in 
the  Superior  Court  of  the  State  of  California  for  the  County  of  Los  Angeles,  Case  No.  C 
222-939. 

Plaintiff  alleged  medical  malpractice  for  failure  to  diagnose  a  fractured  hip. 

I  prepared  this  case  for  trial  by  reviewing  medical  records,  interviewing  experts  and 
deposing  witnesses.  Just  before  trial  I  discovered  the  plaintiff  had  a  history  of  injuries  to  die 
hip  area.  Plaintiff  had  not  answered  interrogatories  truthfully  nor  had  she  been  truthful  to 
her  attomey.  When  her  history  was  discovered  she  filed  a  Request  for  Dismissal  and  Dr. 
Kallins  consented  to  waive  costs  and  covenanted  not  to  bring  a  malicious  prosecution 
against  her. 

William  R.  Burkitt  Attomey  for  PlaintifF 

Gray,  White  &  Burkitt 

301  E.  Colorado  Blvd.,  Suite  600 

Pasadena,  CA  91 101 

(818)  795-3344,  (818)  681-0665 

Address  in  1988;  present  address  unknown 

9.  Donna  Sue  Tresemer  vs.  Morton  Barke,  M.D.,  Mano  DeLara,  M.D..  A.H.  Robins. 
Case  No.  C  157  394  filed  in  the  Supenor  Court  of  the  State  of  California  for  the  County  of 
Los  Angeles. 

Dr.  DeLara,  my  client,  inserted  a  Lippes  Loop  lUD  on  September  1,  1971.  On 
August  1, 1972,  Dr.  Barke  took  out  the  Lippes  Loop  and  put  in  a  Dalkon  Shield.    Dr. 
Barke  never  saw  the  plaintiff  after  August  1,  1972.  Plaintiff  contended  Dr.  Barke  had  the 
duty  to  contact  her  and  tell  her,  3-4  years  later,  of  the  potential  risks  of  the  Dalkon  Shield. 
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PlaintifFwent  to  Dr.  DeLara's  office  in  March  1973,  April  1973,  March  1974  and  April  1975, 
complaining  of  pain  and  infection.  Dr.  DeLara  treated  the  patient  for  gonorrhea  and  all 
symptonns  disappeared  on  each  occasion.  Plaintiff  contended  the  infections  were  due  to  the 
Dalkon  Shield,  and  Dr.  DeLara  breached  the  standard  of  care  by  not  removing  the  Dalkon 
Shield.  Plaintiff  never  apprised  Dr.  DeLara  that  the  Lippes  Loop  was  removed  and 
replaced  by  the  Dalkon  Shield  until  her  last  visit  in  April  of  1975. 

The  trial  lasted  10  days,  from  March  27  to  April  9, 1981,  before  the  Honorable  J. 
Wesley  Reed.  Co-defendant  A.H.  Robbins  settled  before  trial.  Co-defendant  Barke  received 
a  non-suit.  Dr.  DeLara  received  a  verdict  9-3. 

I  completed  all  discovery  and  research  and  tried  the  case.  Plaintiffs  appeal  was 
dismissed  on  my  motion  for  failure  to  perfect  the  appeal. 

Trial  Judge: 

The  Honorable  J.  Wesley  Reed 
Los  Angeles  Superior  Court 

The  attorneys  for  the  parties  were: 

Kanarek  and  Berlin  Attorneys  for  Plaintiff  Lorraine  C.  Gollub 

14416  Victory  Blvd.,  Suite  203 

Van  Nuys,  CA  91411 

(213)  782-2790 

Address  in  1988;  present  address  unknown. 

Terry  Molony  Attorney  for  Co-Defendant 

Buck,  Molony,  Nimmo,  Ammirato  Dr.  Barke 

620  Jergins  Trust  Building 

100  E.  Ocean  Blvd. 

Long  Beach,  CA  90802 

(213)  436-9871 

Address  in  1988;  present  address  unknown. 

10.  Mary  Katz  vs.  Marshal!  Cherkas,  M.D.  filed  in  the  Superior  Court  of  the  State  of 

California  for  the  County  of  Los  Angeles,  Case  No.  C  260-420. 

Plaintiff  claimed  she  and  defendant  doctor  had  sex  during  the  psychiatric-patient 
relationship,  causing  her  to  be  self-destructive.  She  slashed  her  wrists,  took  an  overdose  of 
medication,  and  jumped  out  of  a  second  story  window. 

I  prepared  this  case  for  trial  by  conducting  all  discovery,  deposing  all  wimesses,  lay 
and  expert,  interviewed  potential  witnesses,  and  reviewed  medical  history.  Just  prior  to  trial 
my  client  consented  to  settle  this  matter  for  $150,000. 
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George  E.  Moore  Attorney  for  Plaintiff 

Welk  Fargo  Building 

350  W.  Colorado  Blvd.,  Suite  400 

Pasadena,  CA  91105-1894 

(626)440-1111 

19.        Legal  Activities:  Describe  the  most  significant  legal  activities  you  have  pursued,  including 
significant  litigation  which  did  not  progress  to  trial  or  legal  matters  that  did  not  involve 
litigation.  Describe  the  nature  of  your  participation  in  this  question,  please  omit  any 
information  protected  by  the  attorney-client  privilege  (unless  the  privilege  has  been 
waived.) 

In  1991, 1  established  the  Annual  District  Meeting  of  the  Northern  Mariana  Islands 
Federal  Bar.  The  meeting  consists  of  a  social  evening  and  the  next  day  an  all  day 
workshop  for  procedural  and  substantive  areas  of  the  law. 

In  1994, 1  established  the  Commonwealth-Federal  Judicial  Council.  All  of  the 
judges  of  the  Commonwealth  Superior  Court  (5)  and  justices  of  the  Supreme  Court  (3) 
and  the  judge  of  the  Federal  Court  meet  four  times  a  year  to  discuss  cooperation  in 
scheduling,  coordinating  court  procedure,  using  each  others'  facilities,  and  to  assist  with 
trials,  motions,  and  training  of  court  staff.  We  also  meet  on  an  ad  hoc  basis  to  discuss  and 
solve  any  problems  that  arise. 

I  established  a  Federal  library  for  the  Northern  Mariana  Islands  Bar  Association's 
24-hour  use. 

One  of  the  most  significant  legal  activities  I  have  pursued  was  preparing  the  courts 
in  Tnik,  Pohnpei,  and  Kosrae,  located  in  the  Federated  States  of  Micronesia,  as  courts  of 
record.  Specifically,  for  three  years  I  was  the  committee  chairman  to  assist  in  the  drafting 
of  judicial  acts  consistent  with  the  National  Constitution  for  the  three  states.  I  wrote, 
reviewed  and  revised  judicial  codes  and  court  rules,  and  worked  closely  with  all  of  the 
governors  and  other  members  of  the  committee  to  prepare  the  courts  to  function.  I 
worked  on  all  court  budgets,  finances,  accounting,  the  ordering  of  library  materials,  office 
equipment,  and  all  aspects  of  setting  up  the  respective  courts.  At  the  conclusion  of  the 
work,  I  assisted  in  the  recommendation  and  screening  of  judicial  candidates  and  finally 
certified  the  courts  to  function  as  courts  of  record. 

Another  significant  activity  I  have  been  involved  with  is  the  continuing  education 
and  training  of  trial  assistants  in  all  of  the  districts  throughout  Micronesia.  Trial  assistants 
in  Micronesia  are  not  lawyers.  I  have  conducted  seminars  in  Civil  Procedure,  Criminal 
Procedure,  Evidence,  Ethics,  Trial  Advocacy,  Local  Rules,  Direct  and  Cross-Examination, 
Criminal  Law,  Constitutional  Law,  and  other  substantive  areas  of  law. 
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I  have  also  conducted  seminars  for  the  National  Institute  for  Trial  Advocacy  for 
lawyers  in  the  Northern  Mariana  Islands. 

n.  FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

1.  List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income 
arrangement,  stock,  options,  uncompleted  contracts  and  other  future  benefits  which  you 
expect  to  derive  from  previous  business  relationships,  professional  service,  firm 
memberships,  former  employers,  clients,  or  customers.  Please  describe  the  arrangements 
you  have  made  to  be  compensated  in  the  future  for  any  financial  or  business  interest. 

I  will  be  eligible  for  judicial  retirement  benefits  at  age  65. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the  procedure  you 
will  follow  in  determining  these  areas  of  concern.  Identify  the  categories  of  litigation  and 
financial  arrangements  that  are  likely  to  present  potential  conflicts  of  interest  during  your 
initial  service  in  the  position  to  which  you  have  been  nominated. 

I  have  developed  and  implemented  internal  controls  at  the  district  court  to  identify 
potential  conflicts  of  interest.  Should  one  arise  I  would,  of  course,  recuse  myself  fi'om  the 
matter,  following  the  Guidelines  for  Judicial  Conduct,  as  required  by  Title  28,  U.S.C.  § 
455. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside  employment,  with 
or  without  compensation,  during  your  service  with  the  court?  If  so,  explain. 

I  have  no  such  plans,  commitments,  or  agreements. 

4.  List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding  your 
nomination  and  for  the  current  calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and  other  items  exceeding  $500.00  or 
more.  (If  you  prefer  to  do  so,  copies  of  the  financial  disclosure  report,  required  by  the 
Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 

This  information  is  attached  at  the  end  of  this  portion  of  the  questionnaire. 

5.  Please  complete  the  attached  financial  net  worth  statement  in  detail.  (Add  schedules  as 
called  for). 

This  information  is  attached  at  the  end  of  this  portion  of  the  questionnaire. 
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Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so,  please 
identify  the  particulars  of  the  campaign,  including  the  candidate,  dates  of  the  campaign, 
your  title  and  responsibilities. 

I  have  never  held  a  position  or  played  a  role  in  a  political  campaign. 

III.  GENERAL  (PUBLIC) 

An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code  of 
Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional  prominence 
or  professional  workload,  to  find  some  time  to  participate  in  serving  the  disadvantaged." 
Describe  what  you  have  done  to  fulfill  these  responsibilities,  listing  specific  instances  and 
the  amount  of  time  devoted  to  each. 

While  in  private  practice,  I  represented,  pro  bono,  indigents  in  personal  injury  cases  and 
one  criminal  case.  I  also  prepared  wills,  and  reviewed  sales  contracts  and  lease 
agreements  for  people  who  could  not  afford  to  hire  a  lawyer.  From  1977  to  1982, 1 
estimate  I  devoted  one  hour  a  week  to  pro  bono  work. 

I  have  been  a  member  of  the  Saipan  Chamber  of  Commerce's  Beautification  Committee 
from  1988  to  the  present. 

I  have  been  a  member  of  Pet  Awareness  and  Welfare  Services  (PAWS)  from  1993  to  the 
present,  and  served  as  President  from  1 994  to  1 996. 

I  was  Red  Cross  volunteer  from  1983  to  1987. 

I  have  served  as  a  judge  at  power  lifting  and  body  building  competitions  since  1988. 

Since  I  took  the  federal  bench  in  1988, 1  have  spoken  at  schools  and  at  the  court  regarding 
courts,  justice,  and  democracy.  I  have  also  spoken  about  anti-litter  and  island 
beautification. 

The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct  states  that  it 
is  inappropriate  for  a  judge  to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you  currently  belong,  or  have  you 
belonged,  to  any  organization  which  discriminates  -  through  either  formal  membership 
requirements  or  the  practical  implementation  of  membership  policies?  If  so,  list,  with 
dates  of  membership.  What  have  you  done  to  try  to  change  these  policies? 

I  do  not  belong  to  any  organization  that  practices  any  form  of  discrimination. 
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Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for 
nomination  to  the  federal  courts?  If  so,  did  it  recommend  your  nomination?  Please 
describe  your  experience  in  the  entire  judicial  selection  process,  from  beginning  to  end 
(including  the  circumstances  which  led  to  your  nomination  and  interviews  in  which  you 
participated). 

There  is  not  a  selection  commission  in  the  Northern  Mariana  Islands.  I  was  recommended 
to  Attorney  General  Janet  Reno  and  to  Counsel  to  the  President,  Charles  Ruff,  to  be 
reappointed  for  another  ten-year  term  by  the  present  Governor,  the  Honorable  Pedro  P. 
Tenorio,  the  past  Governor,  the  Honorable  Froilan  C.  Tenorio,  and  the  Honorable  Frank 
H.  Murkowski,  Senator  from  Alaska. 

My  reappointment  was  also  recommended  to  Eleanor  D.  Acheson,  Assistant  Attorney 
General,  Office  of  Policy  Development,  by  the  United  States  Attorney  for  Guam  and  the 
Northern  Mariana  Islands,  Frederick  A.  Black  and  Allen  P.  Stayman,  Director,  Office  of 
Insular  Affairs  of  the  Department  of  the  Interior. 

In  April,  1997, 1  met  with  Assistant  Attorney  General  Eleanor  Acheson  and  staff  from  the 
Office  of  Legal  Policy,  and  with  the  Associate  Counsel  to  the  President,  for  more  than  two 
hours.  On  June  18,  1998,  the  Counsel  to  the  President  notified  me  that  I  was  going  to  be 
recommended  for  reappointment.  On  July  24,  1998, 1  was  interviewed  for  one  hour,  and 
on  July  30,  1998, 1  was  interviewed  for  two  hours,  by  representatives  of  the  Office  of 
Policy  Development,  U.S.  Department  of  Justice.  In  late  August,  1998, 1  was  interviewed 
by  the  Federal  Bureau  of  Investigation,  and  in  eariy  September,  1998, 1  was  interviewed 
by  the  American  Bar  Association. 

Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee  discussed  with 
you  any  specific  case,  legal  issue  or  question  in  a  manner  that  could  reasonably  be 
interpreted  as  asking  how  you  would  rule  on  such  case,  issue,  or  question?  If  so,  please 
explain  fully. 

No. 

Please  discuss  your  views  on  the  following  criticism  involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within  society 
generally,  has  become  the  subject  of  increasing  controversy  in  recent  years.  It  has  become 
the  target  of  both  popular  and  academic  criticism  that  alleges  that  the  judicial  branch  has 
usurped  many  of  the  prerogatives  of  other  branches  and  levels  of  government. 
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Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to  include; 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than  grievance- 
resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a  vehicle 
for  the  imposition  of  far-reaching  orders  extending  to  broad  classes  of 
individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad,  affirmative  duties  upon 
governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional  requirements 
such  as  standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in  the 
manner  of  an  administrator  with  continuing  oversight  responsibilities. 

I  am  familiar  with  the  criticism  of  those  judges  whose  decisions  reflect  "judicial 
activism."  A  judge  must  be  firmly  committed  to  upholding  the  Constitution  and  the 
laws  passed  by  Congress.  He  or  she  must  follow  the  law,  carry  out  the  will  of  the  drafters 
of  the  law,  and  do  what  a  judge  is  supposed  to  do,  that  is,  do  what  the  law  requires. 

Judicial  activism  upsets  the  balance  of  powers.  Unlike  legislatures  and  members  of 
the  executive  branch,  judges  are  removed  from  the  pressures  of  the  political  arena,  and 
their  entrance  into  those  areas  makes  government  unresponsive  to  legitimate  political 
control  over  the  processes  and  operations  of  government.  A  judge's  responsibility  is  to 
adhere  to  the  governing  precedents  of  the  law,  and  to  limit  inquiry  to  justiciable  cases  or 
controversies. 
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FINANCIAL  DISCLOSURE  REPORT 

iHlialRqMrt 


lUfonnt^mrmtyUmlUMet 

IOII94.Nmmibw30.  I9B9 
(iUS.C.Afl).4.Ste.  101-112) 


HUNSON,    ALEX   R. 


XOnrt* 

USDC   NORTHERN  MARIANA   ISLANDS 


(Olkii  ar>^«i /ailcMi  adM  or 
>a- or  ^vf-OM^) 


S.K<p«1T>v>(cteckl7f«) 


CHIEF   JUDGE   -   ACTIVE 


09/18/1998 


USDC  Norcham  Mariana   lalanda 
P.O.    Box   687 
Salpan,   MP      96950 


f    tf  III ....-^   -^ 


iMPCWI°i4An°M7IZS.'  Theliancaoiaaccai^mylittMifiiniimalbtfMoimd.  CampUf  aU  para, 
dtKktmt  Urn  NONE  hex  fir  machitaam'ilmm  yam  hot  mr^anMtli^wmaUim.  SIfii  <m  Urn  laH  pafi. 


L   POSITIONS      <K'paWa>*yldmala<ly:,mprL.9-I3cfliulmc»kmiJ 

POSITION 

NONE    (Nal^poittblapcriliaBa) 


□ 


NAME  OF  ORGANIZATION  /  ENTITY 


My  wifa  and  I   ara  co-lasaaea  with  Mary  and  Jamaa   Lin,    of  a  parcal   of 
land   for  55  years.      Saa  Saction  VIII. 


n.     AGREEMENTS     lUfcraivlmlMdmalimfy:  setpp.l4-l6efInHnuMom.J 

DATE  PARTIES  AND  TERMS 


□ 


m.    NON-INVESTMENT  INCOME      (R^wt*,  (i«*i**m(«~/ ««««>••«>.  i7-i<  <*■/»«««<>«-> 
DATE  SOURCE  AND  TYPE 

NONE    (Not^alMttm^mtaaatmaaat.) 


□ 


GROSS  INCOME 

(yoan,notipoiiiA) 


1   1997 


KAH  EDUCATIONAL  SERVICES,  SCHOOL  TEACHER  ISI 
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IV.  REIMBURSEMENTS  —  tnuuportatioii,  lodging,  food,  entertainment. 

(Jndmdmj  thoM  to  tpotiM  and deptrtdent  cfuldrmn;  turn  the parwHthtttcata  "(S}* and '(DC)' to  litdieaf  rwpcrtabU  rwimhunnmtna  rwcttvwd hy  ^tmm 
and  dtptidtnt  childm,  rmjpccOvtfy.  S^mpp.  25-28  of  InstrucHotu.} 


□ 


SOURCE  DESCRIPTION 

NONE  C*""*"l«««M«n 


V.    GBTS 

IJHcbidas  thos4  to  spoKje  ami dtpend€nt chlldmt:  UM  tht parvaheOeais  '(S}' tmd '(DC)* to Indieatt  gifts  nc€tv«d  by  tpcmjt  and d€fMiid€fit chlldrm. 
ra^pacOvefy.  S— pp.  29-32  vfliutnctlcmi.) 

I 1  SOURCE  DESCRIPTION  VALUE 

|x  NONE      (Noi»dirq>crt.blegab.) 


VL    LIABILITIES 

(Jne1ud€t  thotm  {jfip€mt€  atd  ckp«nd€m  chlldrvi;  tndtcat*  whtrt  appbcabU,  person  rupoiuibU  for  liability  by  njtng  Om parvtOmttcal  '(S)' for  i€parat* 
liability  of  the  spouse,  '(J)  'for  Joint  liability  of  reporting  indMdkxtl  and  ipottse.  and  '(DC)  '     for  liability  of  a  dependent  child.  Sex  pp.  33-35  oflnstmctia 


H  CREDITOR 

NONE  (NonponrtAlkbiiiiM.) 


DESCRIPTION  VALUE  CODE* 


•VALCODESJ-SI 9.000  or  la>  K-SI),001-$50,000  UUO.OOI  Ui  SIUO.OOO  M'^IOO.OOI-SZM.OOO  N-&30.0ai-S}00.000 

0-$S00.001-S1,000,000   Pl-S1.000.00l-S).00a,000   n-S3.OaO,Oai-$2S.0OO.OOO   n-a3.000.0ai-S}O.OaO,000   F4-$}O.00ft.001  ormife 
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INanBofFmaiR^artaig 
MUNSOW,    ALEX    R. 


(Iitcludts  thot*  ofspcmm  and 

Vn.  Pace  1    INVESTMENTS  and  TRUSTS-  income,  value,  trmnuctioni    dtptndtm  ehiutrtn.  Smn>.  36-54  of  instntetttmi^ 


A. 

tndlcat*  yfhtr^  appltcabU,  ovner  of 
llm  asMI  by  uaitg  th€  pannthtacaJ 

a 

hooine  durng 
r^MMtnc  period 

Oral  value 
■  eadof 
raporting 

D 

Tramactians  duni£  RfMrtiog  pcnod 

'(/)  'for  joint  ovmnlap  t^rtporttng 
IndMdtuil  and  tpoist.  '(S)' for  up- 

(1) 

Amouol 
Code 
(AH) 

(J) 
Type 

dnidaid. 
rattot 

■IttRtf) 

(I) 
Vahie 
Code 
(J.P) 

m 

Value 

Method 

Code 

(Q-W) 

(1) 
Type 

(»t.buy. 

•dl.  partial 
ndcnplioD) 

IfnatoBnvtfiandbdonre                                        1 

«ratt  owmrjhip  by  spattM.  '(DC)  ' 
for  oftmrshp  by  ittpnuknl  child 

Ftaca  '(X)'  <0tr  sach  asMt 
maamptfrom  prior  dtaelonin. 

(1) 
Date 
MondH 
Day 

0) 

Value 
Code 
(J-P) 

w 

Gain 
Code 
(A-H) 

(5) 

Ukitityot 
buyer/asOer 
(ifprivale 

NONE     (Not<pocublo«ioaiiie,iiMHor 
bsnKtkas.) 

1    Sanford  G.    Bernstein   Fund-   Intl. 
Value   Porttollo   IRA 

Div/Int 

L 

T 

2    Sanford  G.    Bernstein   Fund   - 
Intl.    Value   Portfolio   IRA    IS) 

Div/Int 

K 

T 

3   Sanford  G.    Bernstein   Fund   - 
Intl.    Value   Portfolio    (J) 

C 

Div/Int 

K 

T 

4    Sanford  G.    Bernstein   Fund   - 
Intl.    Value   Portfolio    |J) 

c 

Div/Int 

K 

T 

5    Mutual    Funds   Bernstein 
Intermediate   Duration    IJ| 

D 

Div/Int 

M 

T 

6   Mutual    Funds  Bernstein 
Intermediate    Duration    (J) 

B 

Div/Int 

J 

T 

1    Mutual   Funds  Bernstein 
Intermediate   Duration    (Jl 

A 

Div/Int 

J 

T 

8    Mutual   Funds   Bernstein 

Intermediate    Duration       (J) 

A 

Div/Int 

J 

T 

9   Mutual   Funds   Bernstein  E:mec9ing 
Markets    (J) 

A 

Div/Int 

K 

T 

10    U.S.    Treasury  Note  Series   C-2006 
(Jl 

A 

Interest 

J 

T 

11    U.S.    Treasury  Note  Series   C-2006 
(J) 

A 

Interest 

J 

T 

12    U.S.    Treasury  Note  Series   C-2006 
(Jl 

A 

Interest 

J 

T 

13    U.S.    Treasury  Note   Series   C-2006 
(Jl 

A 

Interest 

J 

T 

14    evens  Coming  Common  Stock    (J) 

A 

Div/Int 

J 

T 

15     Federal    National   Mortgage 
Association    (Jl 

A 

Div/Int 

J 

T 

16    Golden  West   Financial   Corp.    DEL 
Common   Stock    (Jl 

A 

Dlv/Int 

J 

T 

n     Old  Republic  Int.    Corporation 
Common  Stock    (Jl 

A 

Div/Int 

J 

T 

IbcWaMiCodKA-tl.OOOorlai                     B»$  1. 001 -$2,300                  C«$J.S01-S3.000                       I>=$3.001.*15.000                     E-S15.0O1-WO.0O0 
(ColBl,D4)      F.S50,OOI.$100,000              0-SlOO.OOl-Sl.OOO.OOO        Hl-S1.000.001-$5.000.000       H2-M.000.001  ot  more 

IValCoda:         >4IS.aOOorlas                   K-tlS,OOI-S30.000              L-S50.0014100.00a             M-S100.001-»30,000            N-S230.001-$)00,OOa 
(CoLCl.DJ)     O-SJOO.OOI-Sl.OOO.OOO        P1=S1,000,00143,000,000  P2-SJ.000,001-S25.000.000  n-S},000,001-S50,000.000  P4-S50,000,a01  ormm 

aValMbColea  Q-Artnoil                            R-C 
(ColC3)            U-Bock  Value                         V-C 

. 

.*».»....                                                   1 

Um 

W- 

g^if«^»l 
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HUNSOM,    ALEX    R. 


DMccT  Report 

09/19/1998 


Va  rtft  2   INVESTMENTS  ud  TRDSTS- 

OKcbiiluHnmiiftplmMami 

cflmjtmalciuj 

A. 
DanTtacni^AXi 

Indlaat  wlmrt  i^ipllaibU.  omttr  of 

'to  'forJo4iH  owmrship  afnpontng 

•ran  awmnHp  by  ifoM.  '(DC)' 
far  omttrttap  by  dtfrnndml  cMld. 

*amfl  from  frier  Hidomn. 

a 

laooaeAnif 
ropoitincpCTiod 

C 

QnaivaluB 

««dcr 

nportint 

|«<><i 

D 

(1) 

Amou* 
Coda 
(A-H) 

m 

T>|» 

ikvidnl. 
ntfor 

(1) 
Value 
Coda 
(J-P) 

0) 

Vakie 

Mdkod 

Coda 

(Q-W) 

(1) 
Type 
(a».buy. 
mfl.  partial 

ntenptio.) 

(1) 
Dais: 
Modi. 
Day 

P) 
Value 
Code 
<>P) 

(4) 
Oaai 
Code 
(AH) 

(5) 

Idmityir 

buyef/mOar 

mnaoiaa) 

tr— rtioM) 

le    St.    Paul   Conpanlu   Inc.    Common 
Stock    |J| 

A 

Int/Dlv 

J 

T 

19    American  Ganaral  Corp.   Common 
Stock    |J) 

A 

Int/Div 

J 

T 

20   U.S.    Llfa  Corporation  Common 
Stock    (J| 

A 

Int/Dlv 

J 

T 

21    Cigna  Corporation  Comaon  Stock 
(J) 

A 

Int/Dlv 

J 

T 

22    Lincoln  National   Corporation 
Co»Bon  Stock    (Jl 

A 

Int/Div 

J 

T 

23    riaat   Financial   Group  Inc.    N«w 
Co™ion  Stock    (Jl 

A 

Int/Div 

J 

T 

Sail 

2/98 

J 

A 

Public  Trading 

24     Flaat   Financial   Group  Inc.    Naw 
CoiBon  Stock    (J) 

A 

Int/Dlv 

J 

T 

Sail 

4/98 

J 

A 

Public  Trading 

2S    PNC  Bank  Corporation  Conmon 
Stock    (J| 

A 

Int/Div 

J 

T 

26    Rapubllc  Nav  York  Corporation 
CoMnon  Stock    (Jl 

A 

Int/Div 

J 

T 

Sail 

6/ 98 

J 

A 

Public  Trading 

27    Pacific  Talaaia  Group  Coonon 
Stock    (Jl 

A 

Int/Div 

J 

T 

28    Haalth  Syatama   Int.   Coonon  Stock 
(Jl 

A 

Int/Dlv 

J 

T 

29    Phillip  Morria  Co.    Inc.   Comon 
Stock   (Jl 

A 

Int/Div 

J 

T 

30    RJK  Nablaco  Holding  Corp.    Naw 
Cotman  Stock    (Jl 

A 

Int/Div 

J 

T 

31    Suparvalua   Inc.    Common   Stock    (Jl 

A 

Int/Div 

J 

T 

32    Anhauaar-Buach  Co.    Connon  Stock 
(Jl 

A 

Int/Div 

J 

T 

Sell 

8/99 

J 

A 

Public  Trading 

33    VF  Corporation  Coaasn  Stock   (Jl 

A 

Int/Dlv 

J 

T 

34     Nhlrlpool  Corporation  CoBBon 

Stock   (J| 

A 

Int/Div 

J 

T 

llacMataCadar  A-Sl.OOOorkB                     »-SI,001«,)00                  C-tX30l-».000                       D-S3 .001 -SI 5,000                     E-SU.OOI-SM.OOO 
(Col.BI.IM)      P-S30.001.SI0a.000              O-SI00.00|.SI.0aa,00a        RI-SI.OOO,OOI-S).000.000       lO-SS.OOO.OOIarian 

IValCodK         >«l9.000orl»                   K-SIJ.OOI.SSa.000               1/-S50.001 -SI  00.000              M-SI  00.00 1«30.000            N-SUO.001.SSOO.OaO 

(Col CI, 01)   o-ssoo,ooi.si,ooo,oao      •i^i,aoo,ooi.ss.ooo.ooo  n-ss.ooo.ooi.si3.ooaoao  p3-sis,ooo.aoi«o.ooo.oao  r4-sso.oao,ooiornim 

3VilMhCadK  Q-An«aiMl                            R-Co« (nal alala <ai|y)                            S-AmiimiiiH                                     T-Ca*/Mlriul 
(CoLCl)            U-BookVokH                        V-Otw                                                    W-UiiMad 
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fINANCIAL  DBCXOSintE  REPORT    """som,  alex  r. 


DacoTllqioit 

09/19/1998 


flnchiJu  thoM  afapcuM  and 

Vn.  Pi(e  3   INVESTMENTS  and  TRUSTS-  income,  value,  traniactioas    itpvuttmcitiUni,.  s—pp.36-i4cfliiMimeB<m$.) 


A. 

IttdtcQU  wtwrm  apptlcabls.  owntr  of 

'P)  'forjotnl  owntrthlp  cfnpofUng 
HtOvldtuil  and ipotut.  "(S)' fdmp- 
tratt  Qwntrshtp  by  ipous*,  '(DC)" 

Plact  'PO  '  ■^'T  tach  aiitt 
txamplfrom  pnor  dtxlotttr^ 

B 

fatoome  durioc 

i^pcttsig  pviod 

C 

Oroaa  value 
Moid  of 
■Hxjrtsig 

|«Md 

D 

Tisua<liana  durn^  npoiting  period 

(1) 

Amowl 

Coifa 

(A-H) 

(2) 
Type 

(»fr. 
dividnd. 
nrtor 
•UnM) 

(1) 
Value 
Code 
(J-P) 

(2) 

Value 

Mdbod 

Code 
(Q-W) 

(1) 
Type 
(et.  buy. 
adl.pafli.1 
latcmsgD. 

IfBOIaaoiilfronidiBiioaun                                           1 

(« 
Drte: 
Modh- 
Dey 

(J) 
Value 
Code 
(W) 

(4) 
Oan 
Code 
(A-H) 

(3) 

Ida«iyor 

buyo/adlcr 

(ifpcivae 

tzwiuftvm) 

NONE    (Noniion»bloiiaiiBMMU.<» 
tiMftinn) 

35      Tort  Motor  Conpany  Coiwnon  Stock 
(J) 

A 

Int/Dlv 

J 

T 

36    Lubrlzol   Corporation  Common 
Stock    IJI 

A 

Int/Dlv 

J 

T 

37    Intl.    Bualnasa  Machines 

Corporation  Common  Stock    (J) 

A 

Int/Dlv 

J 

T 

Sell 

8/98 

J 

A 

Public  Trading 

38   ftvnat   Inc.   Common  Stock    (J) 

A 

Int/Dlv 

J 

T 

39    Brownlng-Farrls   Ind.    Inc.    Common 
Stock    IJI 

A 

Int/Dlv 

J 

T 

Sell 

6/98 

J 

A 

Public  Trading 

40   Royal    Dutch   P«trol    Inc.    Common 
Stock    (Jl 

A 

Int/Dlv 

J 

T 

Sell 

5/98 

J 

A 

Public  Trading 

41    Canadian   PaclCtc  Ltd.    Naw  Connor 
Stock    (Jl 

A 

Int/Dlv 

J 

T 

42    Coaiarlca   Inc.    Common  Stock    (Jl 

A 

Int/Dlv 

J 

T 

43    Key  Corporation  Connon  Stock    (J| 

A 

Int/Dlv 

J 

T 

44    Union  Carbide  Common  Stock    (Jl 

A 

Int/Dlv 

J 

T 

4S    PacifiCare  Health  Syatema   Inc. 
Connon  Stock    (Jl 

A 

Int/Dlv 

J 

T 

46    Ryder  System  Common  Stock    (J) 

A 

Int/Dlv 

J 

T 

47    Eastman  Chemical   Common  Stock 
(Jl 

A 

Int/Dlv 

J 

T 

46   Hestvaco  Corporation  Connon 
Stock    (Jl 

A 

Int/Dlv 

J 

T 

49    Champion   International   Common 
Stock    (Jl 

A 

Int/Dlv 

J 

T 

50    AETNA  Inc.    Common  Stock    (J| 

A 

Int/Dlv 

J 

T 

51    Con   Edison  Con^any  Connon   Stock 
(Jl 

A 

Int/Dlv 

J 

T 

llaa<OaiiCorka:A-S1.0aO»lca                     B-SI.00l-S2.30a                  OS2.30I-S5.000                       O-S3.001-SI3.000                     E-SIS,OOI-S30.00a 
(Col.Bl.D4)      F-S30.00I4IOO.OOO              O-S100.00l-Sl,000.000        Hl-Sl.a00.001-S3.0a0,000       H2-S3.0aO.0Ol  or  mm 

2ValCoda:         J-Sl  3.000  cr  liB                   K-SI3.0OI-S5O.0a0               L-S50.00I-SI0O.0OO              M-SI  00.00 1 -$250,000            N-S25O.CMl.S3O0.0aa 
(Col  CI.  W)     O-S300.001-Sl,000.000        Pl-Sl,00a.0Ol-S3.O0O.0O0  W-S3.00a.0ai-S25.000/I0a  W-S23.00O.0ai-S30.0aO.0aO  P4-S50.0«0.001orn»»o 

3ValMkCod<r  Q-Appraiaal                           R-Co*  (nel  oule  inly)                            S-Awaamctt                                     T-CaA/Mafkd    ' 
(CoLCl)           U-BookVaku                       VHJDik                                                W-Ealmiaud 
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nNANCIAL  DISCLOSURE  REPORT    »wnsoh,  mj:x  r. 


09/16/1998 


Vn.  Pigc  4   INVESTMENTS  and  TRUSTS- 

iBCoaM,v 

flncbahi  thosm  ofspouie  and 
ihM,  tranUCtMNU     (Uptndtm  chltdroi.  S— pp  36-54 

cflmtmokmli 

A. 
DacriptiaB  ofAnds 

Indlcau  tiltm  appUcabU.  awnv  of 
Hf  ojjM  by  uHirg  Ox  parmthMail 
•(1)  •farjoM  awntnklp  of  reporting 

tnxt  awntnhip  by  spouse,  '(DC)' 
for  awnarstrtp  by  depvtdvtt  child. 

Placa  "(X)  '  (^Ur  each  asut 
ammptfrom  prior  djiclomr*. 

a 

faoomeAinig 
i^KRtflig  period 

C 

Gnmvatlie 
■  end  of 
rqxitng 

D 

TmatlMU  d0i]£  rqxxtng  period 

(1) 

Amour* 
Code 
(AtH) 

(J) 

Tyi>. 

dinknl. 
ra*or 

(1) 
Value 
Coda 
(W) 

m 

Value 
MedMd 
Cods 
(Q-W) 

(1) 
Type 

adl.  partial 

nknplion) 

(3) 
DMe: 

Day 

0) 
Value 
Code 
(«0 

(4) 
Oain 
Code 
(A4I) 

(3) 
Uoatilyor 

Ofpcmn. 

52    Aner  Electric   Power  Connon  Stock 

A 

Int/Dlv 

J 

T 

S3    DQE  Coornmon   Stock    (Jl 

A 

Int/Dlv 

J 

T 

54    PG&E  Common  Stock    (J) 

A 

Int/Dlv 

J 

T 

55   Puqet   Sound   Energy  Conmion   Stock 
(J) 

A 

Int/Dlv 

J 

T 

56   Mlegheny  Power  System  Inc. 
Connon  Stock    (J) 

A 

Int/Dlv 

J 

T 

51    CSX   Common    Stock    (Jl 

A 

Int/Dlv 

J 

T 

5B    Sun  Co.    Inc.    Connon  Stock    (J) 

A 

Int/Dlv 

Jl 

T 

59    Seagate  Tech.    Inc.    Connon   Stock 
(Jl 

A 

Int/Dlv 

J 

T 

Sell 

1/98 

J 

A 

Public  Trading 

60    Compaq  Con^uter  Corp.    Conmn 
Stock   (Jl 

A 

Int/Dlv 

J 

T 

Sell 

1/99 

J 

A 

Public  Trading 

61    CoB^aq  Conqjuter  Corp.    Connon 
Stock    (J) 

A 

Int/Dlv 

J 

T 

Sell 

7/98 

J 

A 

Public  Trading 

62    Arrow  Electronka  Comnon  Stock 
(Jl 

A 

Int/Dlv 

J 

T 

63   Ouantum  Common  Stock    (Jl 

A 

Int/Dlv 

J 

T 

6«    Leaaed   Land    (Jl 

None 

L 

R 

Buy 

11/90 

L 

A 

Juan    (PanI    and  Roberta 
Guerrero 

65    U.S.    Treasury  Note  Series  A-2004 
(Jl 

B 

Int/Dlv 

K 

T 

66    Alcan  Aluminum    (Jl 

A 

Int/Dlv 

J 

T 

Buy 

1/98 

J 

A 

Public  Trading 

67    Aetna   Inc.     (Jl 

A 

Int/Dlv 

J 

T 

Buy 

2/98 

J 

A 

Public  Trading 

68    Millennium  Chemicals   Inc.     (Jl 

A 

Int/Dlv 

J 

T 

Buy 

4/98 

J 

A 

Public  Trading 

IkayOaiiCadKA-St.OOOorlen                     B-S  1,001  .$3,300                  OnjOl-SJ.OOO                       D-U.00I4l5.00a                     E-SI).aO|.«M.000 
(CaLBI.D4)      F-»O,O0l -SI 00.000              0-1100.00141,000,000        Hl-$l.000.001-U,000.000       H2-S3,000.00l  ormre 

IVaiCo*.:         J-SD.OOOocliB                   K-Sl  3.00 1430.000               b-t30,OOI-S100,000              M-$100,OOl-a30.000            N-»30,00 1 4300.000 
(CdCl.M)     0*300.00141,000,000        Pl-$1,000.00145.000,000  P2-S3.000.001423.000.000  P3-S23,000.001430.000.000  P4-S50.000.001  oc  more 

3VllMhCa<k«:  Q-Appninl                            R-Co<  (lol  oWa  only)                            S-A 1                                     T-CaAMiriu> 

(CoLCl)           U-BookVakM                       V^Ww                                                W  railiMiirl 
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Name  of' Paioa  Rxportint 
FINANCIAL  DISCLOSURE  REPORT    """son,  alex  r. 


DaioTitqxM 

09/ie/199S 


ilitcbuka  thoMt  cftpona*  and 

Vn.  Page  5   INVESTMENTS  and  TRUSTS-  income,  value,  traiuactioiis    depimimi  duUm.  Sm pp.  36-S4  efliutnummi.) 


A. 

hutcau  uhm  appUcabU.  ovntr  of 
Iht  ajj^  iy  MMig  Hit  parmllMlcal 

iDdMdual and tpaiat.  '(S)'farup- 
trata  owmnhip  by  ipcms*.  "(DC)' 

Piaea  '(X)'  t^iar  aach  ojmS 
ajDamplfnjm  prior  dtsclomra 

a 

taoomedunig 
rqrartiagpaiod 

C. 

Qnn  value 

Mind  of 

rqKntng 

paiod 

D 

(1) 
Anoud 

Code 
(A-H) 

Type 
('■».. 

railor 
■torest) 

(1) 
Vthie 
Code 
(J-P) 

(2) 

Value 

Mdbod 

Code 

(Q-W) 

(I) 
Typo 
(eig,,  buy, 
idl.patial 

Rdanption) 

If  not  exempl  from  dbdouie                                           1 

(1) 
Me 
MoA- 
Day 

(J) 
Value 
Code 
(J-P) 

(4) 
Qtm 
Code 
(A-H) 

(5) 

Idintitycf 

buyv/adlcr 

(ifprivde 

tnmadiiii) 

NONE     (No  rqxnUMe  MonmctMlllW,  or 
ImuGtiom.) 

69   Conaolldated   Papers   Inc.     |J| 

A 

Int/Dlv 

J 

T 

Buy 

7/96 

J 

A 

Public  Trading 

70   Tsr.dyne   Inc.    (J) 

A 

Int/Dlv 

J 

T 

Buy 

7/98 

J 

A 

Public  Trading 

71   Associates    First   Capital    (J) 

A 

Int/Dlv 

J 

T 

Sell 

7/98 

J 

A 

Public  Trading 

72    Dow  Chemical    IJ) 

A 

Int/Dlv 

J 

T 

Buy 

8/96 

J 

A 

Public  Trading 

73    Dow  Chemical    (J) 

A 

Int/Dlv 

J 

T 

Buy 

9/98 

J 

A 

Public  Trading 

71    Goodyear  Tire   and  Rubber  Co.    IJ] 

A 

Int/Dlv 

J 

T 

Buy 

9/98 

J 

A 

Public  Trading 

75    Tonple   Inland   Inc.     (J) 

A 

Int/Div 

J 

T 

Buy 

9/98 

J 

A 

Public  Trading 

76    Praxair   Inc.     (Jl 

A 

Int/Dlv 

T 

Buy 

9/98 

J 

A 

Public  Trading 

77    Cabot  Corp    (J) 

A 

Int/Div 

J 

T 

Buy 

9'-e 

J 

A 

Public  Trading 

76    Mutual   Funds   Bernstein 
Intemediate  Duration    (J) 

A 

Int/Div 

J 

T 

Buy 

2/98 

J 

A 

Public  Trading 

79   Mutual    Funds   Bernstein 
Intemediate   Duration 

A 

Int/Div 

J 

T 

Buy 

5/96 

J 

A 

Public  Trading 

80   Mutual    Funds   Bernstein  Emerging 
Market    (Jl 

A 

Int/Div 

J 

T 

Buy 

1/98 

J 

A 

Public  Trading 

81    Mutual    Funds   Bernstein  Emerging 
Market    (Jl 

A 

Int/Div 

J 

T 

Buy 

7/96 

J 

A 

Public  Trading 

82 

83 

8< 

85 

ltoa)OaBCokKA-$I.OOO«rk«i                     B-»1.0Ol.$2,5O0                  C-S2.30I-$3.000                       D-J3,0014I5,000                     E-$U.001«0.000 
(C<iLBl.D4)      F-SSO.OOI-SIOO.OOO              O-SI00,00|.S1.000,000        HI-Sl.OOO.OOI-SJ.OOO.OOO       H2-S3,000.001  or  more 

IValCods:         >4IS.000orl«                   K-S1J.001.S30.000               L-SSO,0OI-SI0O.0OO              M-$  100.001 -$150,000            N-S2JO.00 1-1500,000 
(ColCI.nj)     O-S500.aal-Sl,000.000        P1-$1,000,001.S5,000,000  R-S5.000,001-$25.000,000  P3-t25.0O0,001-S50,0O0.O0O  P«-$50.000.001oriiiore 

SValMtaCodo:  Q-AppniHl                           R-Oi«  (raal  MMs  only)                            S-Autamcat.                                   T'CaA/Mnfctt 
(Cold)            U-BoAVahe                        V-OOn                                                    W-EtfinuUd 
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INANCIAL  DISCXOSURE  REPORT 


HUNSON,    ALEX   R.  09/18/1998 


hl   ADornoN/iL  information  or  explanations. 

nthcaXe  part  afrtport) 


b:  Part  I.  POSITIONS 


ly  wife  and  I  are  co-lesseea  with  another  couple,  Mary  and  James  Lin  oC  the  property.  We  leased  the  property 
•n  November  30,  1990.   The  cost  of  the  property  was  $200,000.00.   Each  couple  paid  an  equal  amount  of  $100,000 
)0.   My  wife  and  I  financed  our  portion  from  the  sale  of  mutual  funds  described  In  Section  VII,  No  1,  of  my 
.990  Financial  Disclosure  Report.  S^b   Ground  Lease  Agreement  attached. 
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INhm  of  PcnoB  HqMrtiof 
MUNSON,    ALEX    R. 


09/18/1998 


DC    CERTmCATION 

In  coirpliance  with  the  provisions  of  28  U.S.C.  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Connlt 
Judicial  Activities,  and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perforr 
aajudicatory  function  in  any  litigation  during  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  it 
minor  or  dependent  children  had  a  financial  Interest,  as  defined  in  Canon  3C(3llc),  in  the  outcome  of  such 
litigation. 


I  certify  that  all  the  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or 
dependent  children,  if  any)  is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any 
information  not  reported  was  withheld  because  it  met  applicable  statutory  provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which 
have  been  reported  are  in  compliance  with  the  provisions  of  5  U.S.C.  app.  4,  section  501  et .  seq.,  5  U.S.C.  7353 


and  Judicial  Confe 


t^2^t^    /^    7*f*<.,*.4^  Oate  ^^^«^-AJ  ^5  f9r^ 


Any  individual  who  knowingly  and  wilfully  falsifies  or  falls  to  file 
may  be  subject  to  civil  and  criminal  sanctions  (5  U.S.C.  App.  4,  Sec 


FILING  INSTRUCTIONS 

Mail  original  and  three  additional  copies  to: 

Committee  on  Financial  Dijcloaure 
Administrative  Oflice  of  the  United  States  Courts 
One  Columbus  Circle,  N.E. 
Suite  2-301 
Washington,  D.C.  20544 
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JAiJ    T.    GUERRraS"  J  «n«^..  .2     ;;  Q      QJ 


(Space  Above  This  Line  Reserved  For  Recorder ''s  ds"eC0niy]     '' 


QROinn)   LEASS   JUmsZHEKT 

■ru  THIS  GROUND  LEASE,    Hade  and  entered  into  is  of 

the  ^  day  of  Kovenber,    1990,   by  and  betuaan  JTOH  T.  OUSULEBO  of 
Saipan,   herein  rafarred  to  aa  tha  LESSOR,    and  J^OfES  LZ2I  oa 
HSIA-LXiia   R.    LXU   AKD   AT.TtT   R.    KUKSOH   OR   nTHLS£22    I.    HUUSOU,    all   of 
Saipan,   herein  collectively  referred  to  as   tha    LESSEES. 

WITNESSETH: 

In   consideration   of   the   rant  hereinafter   reser*/ed  and   zf 
the  covenants   herein  contained   to   be   observed   and  perforaad, 
LESSOR   does   hereby  denise   and   let  unto   LESSEES,    and   LESSEES 
hereby    lease    from   LESSOR,    Two  Thoiisand   One   Hundred   Sevenry-Six 
(2,176)    square  meters  of   the   real   property  described  in  Seciicr. 

l.      PREMISES:      The   Prenisaa    consist   of   uninproved   real 
prcper-:y,    lying   and   being   situated   on   the  island   of   Saipan, 
ConuDonwealth  of  the  Northern  Mariana   Islands,    mora  particularly 
hereinafter  described,    together  with   LESSOR'S    easasents   and 
appurtenances    in  adjoining   and  adjacent   land,    highways,    roads, 
streets,    lanes,    whether  public  or  private,    reasonably  required 
for   the    installation,    naintenanca,    operation   and   service  of 
sewer,    water,    gas,    power  and  other   utility   lines    and   for 
driveways  and   approaches   to   and   froa   abutting   highways  or  streets 
for  the    use   and  benefit  of   the  above-described   parcel  of   real 
property,    including  anv   imoravements   now   or  hereafter  situated 
thereon: 

Lot    1477-1,    tocated    at  Chalan   Galaidi,    Saipan, 
Cociscnwealth   of   the   Northern   Mariana    Islands, 
as   depicted   on   the  parcelling   sur/ev   of    Lot   1477, 
DLS    Check  No.    2056/90,    filed   with   the   Comaonwealth 
Recorder  as    File   No.    90-437    in    Book    4,    page    54   on 
January   31,    1990   and   sore  particularly   described 
as    follows: 

Beginning  at   a  cqrner  which    is   designated   as 
Comer  No.    1,    having   plane   rectangular   coordinates 
of   53,300.581   meters   North   and    53,611.435    meters 
East   of   the  Mariana    Islands    District   Coordinate 
Systen   of    1966;      ther.ce   South    31   deg.    54'    45"   West 
9.722    meters    to  Corner   2;      thence    alona    an   arc   of 
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a  circle  having  a  central  aogia  of  20  deg.    SO'   53** 
and  a  radius   of   141.329  matars  concaving   to  tha 
left  with  an   eirc  distance  of  51.425  matara.      Tha 
chord  of  said   arc  has  a  bearing  of  South   21  deg. 
29'    18"   West,    51.142  ffletars  to  Cornar  3;    thanca 
South   11  dog.    3'   52"  Wast,    14.442  matars   to  Corner 
4;      thanca  Horth  29  dag.    9'    10"   Wast,    61.236 
meters   to  Comer  5;     thanca  Koxrth  50  deg.    52'   20" 
East,    55.757  aatara  to  Coraar  6t     thanca  South  35 
deg.    19'   59"   East,   22.863  matara  to  Cornar  1,   the' 
point  of  beginning.     Tha  above  daacrilsad  property 
contains  an  area  of  2,176  sqoaxa  oatars,    Dora  or 
less. 

A  diagraa  of  tha  property  is  atrtachad  harato, 
incorporated  by  referenca  aa  Exhibit  "X"/    and  the 
Premises  are  outlined  in  red  inJc. 
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LOT    1477 


LOT 
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NET  WORTH 


C: 


Provide  i  compktc,  aarem  finandal  net  wonh  statement  wUch  Itemizes  in  detail 
tU  assets  (Including  bank  accounts,  real  estate,  securities,  trusts,  investments,  and  oAer  finS 
holding)  all  Uabiluics  (Inclnding  debts,  mortgages,  loans,  and  other  financial  oblimtlonsW 
yourself,  your  spouse,  and  other  immediate  membca  of  your  household- 


=^— 

ASSETS                                             1 

UABnims 

Cuh  ott  hsod  tad  la  btab 

16,000 

Note  payildc  ta  bub-Mcsred 

OS.  OqTOBBea  M0B{jdc(*4dt 

Koccx  piyiUe  to  bsila-aauaacd 

15,000 

NMa  pqmble  la  rdttmi 

Kola  p^iiik  ta  Mhos 

AeecBBii  Md  eeeet  neehtblK 

Dm  fiBmiduivM  ud  fileadt 

XfapildlaeoacCB 

DatfoaMhcn 

Odicr  vaptid  tiz  taliaseRtt 

1 

Doofatfol 

Rett  ttasc  cuR{i(es  p(yiblc-«dd 

SmI  cttte  a«sed-«ild  tcfaedole 

100, 00( 

•Ue 

Sul  Otoe  mentUti  tcedviUe 

1 

110, OOC 

\ 

\ 

Ochcf  tstctta^e&Sse 

1 
1 

/ 

1 

fbdIEiUBdcs 

■  00 

\ 

KctWotfl 

841,0 

0        1 

■TiiuiAaM* 

841.000 

tbtil  tUfaOaei  lal  set  weidi 

541.0 

0        1 

OONTINQENT  UABIUnES 

OENESAL  INFOBMAnON 

1 

Af  (DteKC  comikcr  or  lataottr 

A(eaqrtnciict«l(«dl  (/Mtebai- 

No 

Oaluteiereaanett 

An  yaa  detcDdnt  b  oqr  nia  or  U(il 
•ctiatti} 

No 

1. 

UplCUn 

Brr*  yea  cTct  tikea  baaloupejrT 

No 

1    _ 

Ftattdoa  Cor  FDdoiI  Ibooo*  Ttt 

tt 

1 

Other  fpeebl  debt 

1 

L 

•   1 
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FINANCIAL  DISCLOSURE  REPORT 

Cilendar  Ye«r  1997 


Jt<yxir>  A«4iif/W  «)r  *>  aha 
R^>rmAacflM9.F»HNa. 
101-194.  Ncvumhw  id,  lit> 
(i  US.C.Afp.4.SK.  101-11 1) 


..  rtnaa  IUp>rdl«         (Liulmamt.finl.  mlJdUliMUO 

'lUNSON,     A1.CX    R. 

1.  CmtI  ar  Orpjibadaa 

USDC  NORTHERN    KMIANA    ISLANDS 

lOakarnrpart 

05/05/1998 

4.  THk            (<nlcU  mpddfl  mJlcau  acOm  or 

t€mar  ttaau:  matiitnujudgts  ImdlcaU 
fiiO- or  p^t-Umt) 

CHIEF  JUDGE    -   ACTIVt 

S.IUraflTm(d»kty*e) 

Noow-boiL    Datt       02/23/1968 
balul          X      Anual                 Fnal 

(.Rarartki(Pei1a« 

01/01/1*97 

10 

12/31/1991 

7.  CkaMkm  M- OOn  AMm 
USDC  Northarn  Harlan*  Islands 
r.O.    Box   687 
Salpan,    HP      9C950 

(.  Ob  tlM  kaiti  oTUk  talannalioa  caatalx^  tai  thii  Rrport  ta*  mnj 
■M4llk>lloK  rutaUof  Ikarria,  II  k  te  ■;  aiiialon,  la  c«npIaK> 
wMk  arpBcakk  lawi  aa4  rcfdMloM. 

R<vbwh|Oak»                                                                            Dala 

clmiiittltm  NONE  hOL  for  tack  ttcaoHvtitTt  yarn  hiTMitonponailtliifiirmaaoK.  Stm  cm  dm  lajt  poft. 

POSITIONS     fl'P'**mtl»<lly>d>u>l«Jy:m,H>-9-U'fl'uncaomxJ 
POSITION 
NONE    (NonportabtepoBlioni.) 


□ 


Hy  wife  and  I  a 
land  for  55  yea 


NAME  OF  ORGANIZATION  /  ENTITY 

Lin,    of   a  parcel  of 


II.     AGREEMENTS     <KipcnlmtU,diy*<*'^(mlr  •mpfLU-ietfhumMomiJ 

DATE  PARTIES  AND  TERMS 

I"     I  NONE  (Hcnfcnii., 


III.     NON-INVESTMENT  INCOME        (R.)>°>t<^  /m»«*i.l  W  v<mm:  m.pp.n.24  cfhunoKmU 

DATE  SOURCE  AND  TYPE 

I I  NONE  (Nomwiakhi 


GROSS  INCOME 


I      H»1 


KAH   EDUCATIONAL   SUtVlCtS,    SCHOOL  TEACHER    (SI 


j    NMDe  «t  evnaa  Kcponing 

TNANCWL  disclosure  report     muhsoh,  alex  r. 


V.  REIMBURSEMENTS   -  trinsportation,  lodeinc,  food,  entertainment 

tlncbukt  thoM  u  ipaut  <md  JtptmltM  cUUrm:  HM  Iht  pormtStttcaU  '(Sf'  tmd  '(DC)'  ta  InJhau  rtporubU  ntmlnirum€iiu  nc^l''^4  by  ipouu 
iml  d*ptr,dtM  chiUm.  rttptcttMly  St*  pp.  2S-2f  cfliutnclKmiJ 


I] 


SOURCE  DESCRIPTION 

NONE  (NowdircpQit&blcmfiibufvaKaU.) 


V.    GIFTS 

(Jmcbid€s  Acs* u> spcMut  and dtptndml eiii\drtn:  hm  Utt partnthettcaU  '(^' and '(DC)' lo Imtican giftj  rectvMj by  spcmtt  and deptndent chUrtit, 
nsptcUvtfy.  St*  pp.  29-32  of  Insfntctions.} 

SOURCE  DESCRIPTION  VALUE 

he  NONE      (KoiudirepoiuW«gifli.) 


VI.    LIABILITIES 

(Incbula  llnut  afqxmit  and  dtptnitm  cluldm:  ImScau  vhert  applicahU.  ptrvm  rtipaiUbU/ar  UabiLty  by  uilng  Iht  partnlhttical  "fS>  'fir  itpanat 
\t<^Uty  of  Iht  tpoitie.  '(J)  'far  Jam  Uabiily  ofrtpontitg  Indlvldiial  and  ipaat,  and  "(DO'     f°'  kablUly  of  a  dtptndtnl  child.  Stt  pp.  3)-}S  cflnanutont.) 


Q 


CREDITOR  DESCRIPTION  VALUE  CODE* 

NONE  (Noreporukkhibilitia.) 


VAL  COOES:J=$1 5,000  or  ku  K-$15.00l-S50.00O  L-I30.001  to  $100,000  M-J10O,OOI-S250.0OO  N-$25O.OOI$5O0.O0O 

O-SSOO.OOI'SI.OOO.OOO    Pl-Sl.00a.00l-S5.000.000    R-S5.00a.0OI-S25.O00.00O   W-S25.0O0.001-S50.00O.0O0    P4-S50.000.08l  or  more 
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iUvae  at  ftma  RtpontB^ 
mnsai,  alex  ». 


flmchtdu  Otou  af^ctu*  and 

1L  P>(e  I   INVESTMENTS  ind  TRUSTS-  iocoiBe,  value,  truMctioui   dvfiMchndnMLSmpf.is-UcfiiuinauKaj 


I 

98 


A. 

a 

Inoomedurint 
ptlKxtiBg  period 

C 

Oroavtlut 
•lend  of 
rcponnf 

D. 

,*Mdul^,pau^  •(S)-/br.v 

(1) 

Amouat 
Code 
(A41) 

Type 

dmdeod, 

renlor 

iDbRa) 

(1) 

Vakie 

Cods 

(J) 

Valua 
M«bod 
Co* 
(Q-W) 

(1) 

(«*.i»iy. 

•elLpaltiai 

If  sol  empt  too  dbdcnrt 

9W» owHtnMp  bf  ipaiM.  '(DC)* 

m 

Dale 

Moodi- 

Dey 

(3) 
Vdu. 
Code 
(W) 

Oasi 
Code 
(A-H) 

(5) 

Ideality  </ 
laiyBUkr 
Ofpri«. 
Iraaaaaa) 

3 

NONE     (N«  wpalahit  iarrwsr.iwrli.  or 

1    Sanford  G.    B<riut<ln    Pund-   Intl. 
V«lu«    Poctfoilo   IRA 

none 

Dlv/Int 

L 

Buy 

l2/»-I 

J 

A 

Public  Trading 

2    Sanford  O.    Barnatcln   Fund   - 
Intl.    Valu*    Portrollo    IRA    (SI 

none 

Dlv/Int 

K 

Buy 

»/»7 

J 

A 

Public  Trading 

3   Sanfocd  G.    S«rnstaln    Fund   - 
Intl.    Valua    Portfolio    (Jl 

c 

Dlv/Int 

K 

Buy 

12/91 

J 

A 

Public  Trading 

4   Sanford  G.    Barnataln   Fund  - 
Intl.    Value   Portfolio    (Jl 

c 

Dlv/Int 

K 

Buy 

S/S7 

J 

A 

Public  Trading 

5   Mutual    Funda   Bcrnat«ln 
Intanaadlat*  Duration    (J| 

D 

Dlv/Int 

M 

Buy 

2/91 

J 

A 

Public  Trading 

i   Mutual    Fundi    B«rn>t*ln 
Intaraadlat*   Duration    (Jl 

B 

Dlv/Inc 

J 

Buy 

5/97 

J 

A 

Public  Trading 

1    Mutual    Funda   Barnataln 
IntaraMlata   Duration    IJI 

A 

Dlv/Int 

J 

Buy 

7/97 

J 

A 

Public  Trading 

I    Mutual    Funda   Barnatoln 
tntarMdlat*   Duration      (Jl 

A 

Dlv/Int 

J 

Buy 

6/97 

J 

A 

Public  Trading 

9   Mutual    Funda   Barnataln   E*arglng 
Harketa    (J| 

A 

Dlv/Int 

K 

Buy 

12/97 

K 

A 

Public  Trading 

10  U.S.    Traaaury  Not*  S«rl«  C-200C 

(Jl 

A 

Interest 

J 

Buy 

1/97 

J 

A 

Public  Trading 

U   U.S.   Treasury  Not*  Serial  C-200S 
(Jl 

A 

Interest 

J 

Buy 

4/97 

J 

A 

Public  Trading 

12    U.S.    Treaaury  Note   Series   C-200« 
(Jl 

A 

Interest 

J 

Buy 

5/ 97 

J 

A 

Public  Trading 

13    U.S.    Treaaury  Note   Serlea   C-2006 
(Jl 

A 

Interest 

J 

Buy 

8/ 97 

J 

A 

Public  Trading 

14    (Vena  Corning  Pii— iiin  Stock    (J) 

A 

Dlv/Int 

J 

1&    Federal   National  Mortgage 
Association    (Jl 

A 

Dlv/Int 

J 

1(    Golden  Nest    Financial   Corp.    DEL 
COHun   Stock    (J) 

A 

Dlv/Int 

J 

n    Old   Republic   Int.    <:V>rporatlon 
CooBion   Stock    (Jl 

A 

Dlv/Int 

J 

llac^OaaOdos:  A-Sl.aOOarWB                     B-$I/I0I-$1.M0                  ( 
(Cat  Bl.  IM)      F-tM.ODI-SIOO.000              O-SI00^l-$l.000.000 

'-njoi-exNM 
ii-si,oao.ooi-j 

D-S3 

U.OOO.OOO       H3- 

.001-SI3.000 
(5.000.001  or  on 

E-SIS.0OI-$M/)0O 

e 

IValCo4ts:         >S15.00O<rlea                    K-Sl).00l-U0.000               L 
(Col  CI.  03)     O-S}00,00l-SI.0a0.000        PI-tl.00O.00|.«5,00O.00a  P3 

-UO.OOI-SIOO; 

-S5.ooo.ooi-a 

MO              M-tlOO 
3.000.000  P3-S23. 

I.0OI-C3OJ100 

DOO.OOI-UO.OOO 

N-n».ooi-sjoo.ooo 

OOO  P4-SMl.0a0.00t  01  mere 

(Col  02)            U-BoatVahK                       V-Oter 

S-/I 

w- 

EoisMsd 

T-C 

adiMirfca 
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INamtof  Nrwn  Rcportiiv 
MUNSON,    ALEX   R. 


ffmchiths  tttOM  eftpomM  onrf 

VO.  Page  2   INVESTMCIHTS  and  TRUSTS-  Incoiae,  value,  transactions    4*pttid*MchtidrwH.  Sm  pp.  S6-S4  cfinanuoomt^ 


A. 
Docriplioo  of  Aads 

tmJIcatt  mhtn  oppilcobU.  owner  of 

& 

looome  duriac 

C 

Oroai  value 

Vendor 

pmod 

a 

Tnmactions  duriflg  rtpofting  pcfiod 

(1) 

AmouDl 
Code 
(AH) 

(J) 

dividalli, 
raitfor 

(1) 
VahM 
Code 
(W1 

0) 

Valua 

Method 

Code 

(Q-W) 

(1) 
Type 

(•■»,l>uy. 
adlpa/tial 

itdanfKioD) 

IT  not  eiceaipt  fiom  diadomn                                          1 

mau  ownership  by  spcnae.  '(DQ  ' 
for  owntnhtf  b,  (kptndem  ddU 

Ptact  '00' '^ter  tach  asut 

0) 

Moad>- 
Dey 

(3) 
Vaku 
Code 
(J-P) 

Gaa 
Code 
(A-H) 

(5) 

IdenOlycT 
buytrteHer 
Of  private 
Inmaclioa) 

NONE     (No  rtfaUHe  ■camo.MKte,  or 

18    St.    Paul    Co*panl«s   Inc.    Coonon 
Stock    IJ| 

A 

Int/Dlv 

J 

T 

19    Ainerlcan   Gonecol   Corp.    Conmon 
Stock    (Jl 

A 

Int/Dlv 

J 

T 

20   Torch  Hark   Corp.    Conmon   Stock 
IJ) 

B 

Int/Dlv 

J 

T 

Sell 

11/97 

J 

B 

Public  Trading 

21   U.S.   Ufa  Corporation  Coiwion 
Stock    IJ) 

A 

Int/Dlv 

J 

T 

22    Cl9na   Corporation   Common   Stock 
(Jl 

A 

Int/Dlv 

J 

T 

23    Lincoln   National   Corporation 
Coimon   Stock    IJ) 

A 

Int/Olv 

J 

T 

2<    Chasa  Manhattan  Corporation   New 
Common   Stock    (J) 

B 

Int/Dlv 

J 

T 

Sell 

3/91 

J 

B 

Public   Trading 

25    BankanMrlca   Corporation   Comnon 
Stock    (Jl 

A 

Int/Dlv 

J 

T 

Sell 

3/9T 

J 

A 

Public  Trading 

26    Fleet    Financial   Group   Inc.    N-w 
Coaimon   Stock    IJI 

A 

Int/Dlv 

J 

T 

2^    First  Union  Corporation  Coannon 
Stock    (Jl 

A 

Int/Dlv 

J 

T 

Sell 

3/97 

J 

A 

Public  Trading 

28    Nations    Bank   Corporation   Common 
Stock    (Jl 

A 

Int/Dlv 

J 

T 

Sell 

6/97 

J 

C 

Public  Trading 

29    PNC  Bank  Corporation  Coanton 
Stock    (Jl 

A 

Int/Olv 

J 

T 

JO    Republic   New  York  Corporation 
Comnon   Stock    (J) 

A 

Int/Dlv 

J 

T 

31    MCI   Communications  Corporation 
ComMon  Stock   IJI 

A 

Int/Dlv 

J 

T 

Sell 

3/97 

J 

A 

Public  Trading 

32     Pacific   Telesis   Group  Common 
Stock    IJ) 

A 

Int/Dlv 

J 

T 

33    Sprint  Corporation  Comtoty  Stock 
IJI 

A 

Int/Dlv 

J 

T 

Sell 

3/97 

J 

A 

Public  Trading 

34     Health   Systems    Int.    Common 
Stock    (Jl 

A 

IntVOlv 

J 

T 

Ihc/OaiaCacles:  A-SI.OOOorlOB                     B-$I,00I-S2.M0                   C-{2^|.S}.000                       O-S3.(l0l-SlS.0a0                      E-S1S,M1-U0,00a 
(Col  BI.D4)      F-$50.00|. $100,000             0-SIOO.OOl-Jl.OOO.OOO        Hl-$l,000.00l^5.000.000       HJ-J5.000.00I  or  more 

iValOxks:         J-SIS.00Oorla>                    K-$IS.OOI-S50.000               L-SSO.OOI.S100.000              lk<-SI00.0O|.S23O.aOO            N-n30.OOI-SMO.000 
(Col.CI.D3)     OSJOO.OOI-SI.OOO.OOO        PI-SI.000.OOI-S3.000.000  P2-S3.O0O.0OI-S23.00O.OO0  P)-S23.00a.OO!-S30.000.000  P4-S30.000.00l  or  mon 

3VaIMlliCod<s:  Q-Annical                            R-CoB  (real  «UK  only)                             S-AsiemenI                                      T-Cidvl^aikel     - 
(Col.C3)            U-BookVtliK                       V-Olber                                                  W-EoimaUd 
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Va  Pace  3   INVESTMENTS  ud  TRUSTS- 

(Imc^^lhoitefifomMm^ 

Docnptioa  oT  Aaeb 
ImdinM  wturt  appHaibU.  <rtrm  of 

a 

lacone^BfiRf 
rtpartaKpoiod 

C 
OiaavahK 

period 

a 

(1) 

AraoM 
Co4t 
(A-H) 

m 

(«* 
«v>ted. 
real  or 

(1) 
Value 
Code 
(J-P) 

0) 

VakH 

Mo*od 

Cads 

CQ-W) 

0) 
Type 

adL  partial 

IToolcxaaiiiamdacioiura                                        1 

trau  awntnhip  by  spoMM,  'ffXJ' 
fciinmmlUphydefndemlckM. 

Ploct  '(X)' i^ltr tocl< aiMt 
tK»Mpi  from  prior  dttdoatrm. 

<J) 
Oaia: 
Moodh 
Day 

0) 
VakK 
Oada 
(J-P) 

Cod. 

(AH) 

(5) 

Ma<ilyor 
buymMer 
fifpriv-a 

NONE    (Nc  rytmic  wmmr  .iwrti.  <x 

35    Smithltne   Be«ch<B   PLC  Common 
Stock    (Jl 

A 

Int/Dlv 

J 

Sell 

1/»7 

J 

C 

Public  Trading 

36    SBithllne   BMChjo  PLC  CoHUn 
Stock    (Jl 

A 

Int/Dlv 

J 

Sell 

7/97 

J 

C 

Public  Trading 

ii    Phillip  Horcis  Co.    Inc.   Comon 
Stock    (Jl 

A 

Int/Olv 

J 

3)   RJR  Nabisco  Holding  Corp.   New 
Convnon   Stock    (Jl 

A 

Int/Dlv 

J 

39   Supervilue  Inc.    Comimn  Stock   (Jl 

A 

Int/Dlv 

J 

40  AnheuBar-Busch  Co.   Connon  Stock 
(Jl 

A 

Int/Dlv 

J 

Sell 

11/97 

J 

A 

Public  Trading 

41    VF  Corporation   CoBK>n   Stock    (Jl 

A 

Int/Olv 

J 

42    Whirlpool   Corporation   Conmon 
Stock    (Jl 

A 

Int/Dlv 

J 

43    Ford  Hotor  Company  CoaMnon  Stock 
IJI 

A 

Int/Dlv 

J 

Buy 

1/97 

J 

A 

Public  Trading 

44    Halurt   Stores  Inc.   Coason  Stock 
(Jl 

A 

Int/Olv 

J 

Sell 

«/97 

J 

A 

Public  Trading 

4S    Alcan   Alumlnuai   Ltd.    Conaaon  Stock 

IJI 

A 

Int/Dlv 

J 

Sell 

3/97 

J 

A 

Public  Trading 

4<    AluBilnuia  Coif<>any  ot  America 
Comoon  Stock   (Jl 

A 

Int/Dlv 

J 

Sell 

1/97 

J 

A 

Public  Trading 

47    Reynolds  Metala   Company  Common 
Stock    IJI 

A 

Int/Olv 

J 

Sell 

l/»7 

J 

Public  Trading 

48    Lubrlzol   Corporation  Coaaaon 
Stock    IJI 

A 

Int/Dlv 

J 

49    Compaq   Computer   Corporation 
Coaaaon   Stock    (Jl 

A 

Int/Dlv 

J 

Sell 

8/97 

J 

A 

Public  Trading 

SO    Intl.    Business  Machines 

Corporation   Common   Stock    IJI 

A 

Int/Olv 

J 

SI     Komag    Inc.    Comaion   Stock    (Jl 

A 

Ine/Dlv 

J 

Sell 

9/97 

J 

Public  Trading 

lloc/Oii)  Codes:  A-SljOOO  or  loB                    B-SljOOI-CMt                 OSJOI-UJMO                      0-S3.M1 -SI 5.000                    E-t|}.0OI-S)O/)0O 
(Col.  BI.D4)      F-SM.OOI-SIOO.OOO             O-SI00.00l-$l.000.00O        HI-SI,000MI-S5.0O0.O00       H>S3.000.00I  ormcR 

IValCodfs:          J-SI5.000or  ka                   K-tl5.OOI-UO.000               L-SSO.OOI-S100.000              M-$IOO.OO|.n50.000            N-S15O.O0I.S5O0.000 
(Col.CI.D3)     OS500.00l-$  1.000.000        PI-SI.OOO.OOI-SS.OOO.OOO  Pl-S5,000.001-S23.000.000  P]-S5.00O.0ai-S5O.O0O.O00  P4-S50.000.00  lor  ana 

}ValMlhCod<m:  (}-Af|»«iaaI                            K-Cafl  (real  Mala  only)                             S-Ajaem>eal                                    T^UdkMaifcel    ■ 
(Col.C2>            U-BookValua                       V-Oher                                                 W-rnimatwl 
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E«si3.ooi-s}o.(ias 


lliic/a>iaCoda:A-SI»Oorla<  B-SI.OOI-ajOO  OSIJOI-SS^MO  D-SS^I-SD.OOO 

(Ccl.BI.D4)       F-SM.aOI-$100.000  0-SlOa.aOl-SI .000.000        HI-SI,000,001-S},00a.000       H2-SS.000.0ai  ormn 

IVilCodK  >-SI  5.000  crka  K-S 1 3.00 1 -1)0.000  L-UO.00l-$l00.000  M-SlOO.OOI-n  30.000  N-fi3O.00l-S)0O.0O0 

(CalCI.  D3)     CHS300.00 1 -$1 .000.000        PI'SI.OOO.OOI-SS.OOO.OOO  ?2-S).O0O.0OI-SU.00OA)a  P3-S25.OOO.O0l-UO.OO0.00O  r4-SSO.OaO.OOI  erooR 

R-Coa  (real  ouic  only)  S-Aaanm  T^^uhTMarkcl    - 

V-Okcr 


A. 
DcKriplMaorAiMli 

a 

Inoimeduriiv 
nporljac  period 

C 

Oroavahie 

axmoT 

poiod 

D'                                                                                                                     i 
Tnu»actioradunncrepo>1jn(  period                                                            ' 

i 

1 

<l) 

Ano«« 
Code 
(A«) 

m 

TVpe 

dhndad, 
real  or 

(1) 
Value 
Code 
(Ml 

m 

ValM 
Mcakcd 
Code 
(Q-W) 

(1) 
Type 
(•♦.IKV. 
eelLpertia] 
•ale.  Dcrver. 

If  001  eMoipl  fi^B  dbdoaun                                       1 

txmmpl  from  prior  SxtoMn. 

(I) 
Dale: 
Mond>- 
Dey 

0) 

Value 
Code 
(J-P) 

(<) 
Oaa 
Code 
(A-H) 

(3) 
kletfity<rf 

l>iy<r/kte 

Cd'priviu 

tmBsdioa)                                1 

NONE    (No  repoittim  momnf. ■»»«■.  or 

S2    Seagate   Taeh  Coavon  Stock    (Jl 

A 

Int/Dlv 

J 

T 

Sell 

11/91 

J 

Public  Tradlnf                    | 

53    Avnet    Inc.    Coanon   Stock    (J) 

A 

Int/Dlv 

J 

T 

1 

54    AMR   Corporation   Common   Stock    (Jl 

B 

Int/Dlv 

J 

T 

Sell 

11/91 

J 

B 

Public  Tradln9                      1 

55  Bcownlng-rarrla   Ind.    Inc.   Conaon 
Stock    (Jl 

A 

Int/Dlv 

J 

T 

! 

56    Royal    Dutch    Petrol    Inc.    Common 
Stock    (Jl 

B 

Int/Dlv 

J 

T 

Sell 

6/91 

J 

B 

Public  Trading 

5'I    Canadian    Pacific   Ltd.    New  Comaion 
Stock    (Jl 

A 

Int/Dlv 

J 

T 

56    Coa«erlca    Inc.    CoMoon   Stock    (Jl 

A 

Int/Dlv 

J 

T 

i 
1 

59    Key  Corporation   CoRwion    Stock    (Jl 

A 

Int/Dlv 

J 

T 

, 

«0   SBC  Coanon  Stock    (Jl 

A 

Int/Dlv 

J 

T 

Sell 

4/91 

J 

A 

Public  Trading 

CI   Aawrlcan  General  Coiaaon  Stock 
(J) 

A 

Int/Dlv 

J 

T 

Sell 

6/91 

J 

A 

Public  Trading 

«2    Union  Carbide  Comnon  Stock    (Jl 

A 

Int/Dlv 

J 

T 

Buy 

12/91 

J 

A 

Public  Trading 

63    PacifiCare   Health   Systems   Inc. 
Comnon   Stock    (Jl 

A 

Int/Olv 

J 

T 

Buy 

12/91 

J 

A 

Public  Trading 

64    Ryder  System  Common  stock    (Jl 

A 

Int/Dlv 

J 

T 

Buy 

12/91 

J 

A 

Public  Trading                    , 

65    EastBan  Chealcal  Coanon  Stock 
(J) 

A 

Int/Dlv 

J 

T 

Buy 

12/91 

J 

A 

Public  Trading 

66    Hestvaco   Corporation  CoaNon 
Stock    (Jl 

A 

Int/Dlv 

J 

T 

Buy 

11/91 

J 

A 

Public  Trading 

6'     Champion    international   Common 
Stock    (Jl 

A 

Int/Dlv 

J 

T 

Buy 

11/14 

J 

A 

Public  Trading 

6a    AETNA  Inc.   Common  Stock    (Jl 

A 

In</Dlv 

J 

T 

Buy 

10/91 

J 

A 

Public  Trading 

1 
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vn.  Pace  S  INVESTMENTS  and  TRUSTS-  locemc.  nfcie.  tniitKttoM 


A. 
IkKr^UKsofAwti 

B. 

C 

Onawlua 
dad  of 

pcncd 

a 

"W  '^/ot-  (Xfmr^ktf  (fnforatt 

0) 

AaoiaM 
Cado 
(A40 

(J) 

«vikad. 
taUM) 

(1) 
Valaa 
Coda 
(W) 

P) 

VakM 

UoAad 

Codi 

0) 
Typa 

rada|«Ka) 

VM*am.pitmataacmn                                        1 

tnm  awntnJmf,  iy  ipamM.  •(DC)' 
/hr  om€rtl<lf  b,  itpaximl  cktUL 

wnw^fivm  frier  Jttdcml* 

O) 

Moofc- 

Day 

0) 

Vduo 

Codi 

<<) 

Oak 

Code 

<A-H) 

(3) 
MoDlilyif 

(ifprivn. 
imnaio.) 

69    Con    Cdlaon  Coflpany  CoMion   Stock 
IJ) 

A 

Int/Olv 

J 

Buy 

«/t7 

J 

A 

Public  Trading 

70    Ala*r   Clactrlc   Powar  Co««Bon   Stock 

A 

Jnt/Dlv 

J 

Buy 

>/»7 

J 

A 

Public  Trading 

1\    DOe   Coo«K>n   Stock    (Jl 

A 

Int/Dlv 

J 

Buy 

7/J7 

J 

A 

Public  Trading 

IZ    rG4E  Conaon  Stock   IJ) 

A 

Int/Dlv 

J 

Buy 

•  /»7 

J 

A 

Public  Trading 

73    Pugat  Sound  Enacqy  CoBHOn  Stock 
(Jl 

A 

Int/Dlv 

J 

Buy 

•  /•6 

J 

A 

Public  Trading 

7<    Allaghany   Povar    Syataa   Inc. 
Coaanon   Stock    (J) 

A 

Int/Dlv 

J 

Buy 

7/97 

J 

A 

Public  Trading 

75     CSX   Coaaun   Stock    IJI 

A 

Int/Dlv 

J 

Buy 

S/97 

J 

A 

Public  Trading 

76    Sun   Co.    Inc.    CoMaon   Stock    (J) 

A 

Int/Dlv 

J 

Buy 

S/97 

J 

A 

Public  Trading 

77    Saagata  Tach.    Inc.   Coaaon  Stock 
(J> 

A 

Int/Dlv 

J 

Buy 

3/97 

J 

A 

Public  Trading 

7t    Coaipaq  Conputar  Corp.   Cn— nn 
Stock    IJ) 

A 

Int/Dlv 

J 

Buy 

3/97 

J 

A 

Public  Trading 

7»    Arrow  Elactronka   Coiaaon   Stock 
IJI 

A 

Int/Olv 

J 

Buy 

3/97 

J 

A 

Public  Trading 

•0    guantuB  Coaaon   Stock    IJI 

A 

Int/Dlv 

J 

Buy 

1/97 

J 

A 

Public  Trading 

•  1    Laaaad   Land    IJI 

none 

Nona 

>• 

Buy 

11/90 

L 

A 

Juan   IPanI    and  Robarta 
Guarraro 

(2 

)] 

•  4 

•  S 

1  iDoOaaCodK  A-$IJI0OoflM                    B-*I/I0|.S3LM0                C-SJOI-SJJWO                      I^SJMI-tl>.Oee                    E-SIS.aot«OiOOe 
(CaiBI.04)      F-t«l.aO  14100.000              0-f  IOO.aOI-SI.000.000        HI-SI.00O,OOI-SS.0OO.OOO       H2-S3.0aO,0OI  or  Bofa 

IValCote:         >-SI}.0aOor  tas                    K-SIS.aOI-S3a.gOO              L-SM.OOI -SI  00.000              M-SI  00.00 1-S150.000            N-S35O.0OI-S3OO.0OO 
(ColCI.D3)     O-S}0Q,00l-SI.000.000         Pl-Sl.00a,00l-S3.000.a00  P3-S5.000.00l-S23.000.0a0  n-S13.0OO.0Ol-S3O.0a0.OO0  r4-S30.0a0.001  Of acaa 

>  VilMlkCadK  Q-A|*raaid                            K<U  (nal  oUM  o^) 
(CaLCl)            U-BookVatM                        V-Odaa 

S-/ 

w- 

IJ T-CaA^^Mul     . 

Ed^^ed 

855 


X.  DISCLOSURE  REPORT  ['«»'"»«.  ale»  »■ 


flmtm^i  thorn  oftpouM  ami 

Pate  S   INVESTMENTS  and  TRUSTS-  iDcome,  value,  IruMctioas    ^tpt^dmckiUm.  SmppH-Utfimttnamij 


K 
«  by  mntx  tim  pwitfhcoco/ 

a 

c 

Onnviluc 
•taxi  or 

p-iod 

0. 

Tramaaioai  (iuni(  rqmtint  period 

hial OKd ifXDUt.  •(S)'/arB*p- 

(1) 

(3) 
Tyi« 

Smlrmi. 
twtm 

(1) 

V>lM 

Coife 

Vilin 
MlAod 

(Q.W) 

(1) 

■wtnlup by  iptmu.  "(DC)' 
■mtkip  ty  OtptmdMl  daU. 

iplfivm  prior  dudantn. 

Code 
(A4I) 

m 

OMe: 

Mdolli- 

0.y 

(3) 
VakK 
Cod« 
(J-P) 

Cod< 
(A-H) 

(5)                                               ' 
ldentily<^ 

(Ifpnvuc 

tmwtaiao.)                              1 

kianelMO.) 

sn  Gdlson  Coapany  Coonon   Stock 

n 

A 

Int/Olv 

J 

Buy 

8/97 

J 

A 

Public  Todlng                   | 

•»r  ElKtclc   Power   Covnon   Stock 
II 

A 

Int/Dlv 

J 

Buy 

»/»7 

J 

A 

Public  Trxllng                     1 

S  Ooonmon  Stock    IJI 

A 

Int/Dlv 

J 

Buy 

7/97 

J 

A 

Public  Trading                   1 

i<e  Coaann  Stock    IJI 

A 

Int/Dlv 

J 

Buy 

8/97 

J 

A 

Public  Trading 

I9«t   Sound  Cnecgy  Connon   Stock 
II 

'^ 

Int/Oiv 

J 

Buy 

8/96 

J 

A 

Public  Trading 

l*qn«ny   Power   System  Inc. 
MMn  Stock    IJI 

A 

Int/Dlv 

J 

Buy 

7/97 

J 

A 

Public  Trading                    ^ 

n  CoHK>n  Stock    IJI 

A 

Int/Dlv 

J 

Buy 

S/97 

J 

A 

Public  Trading                     1 

in  Co.    Inc.    Coamon  Stock    IJl 

A 

Int/Dlv 

J 

Buy 

5/ 97 

J 

A 

Public  Trading                     | 

-«gAt«  Taeh.    Inc.   Coanon   Stocx 
1 

A 

Int/Dlv 

J 

Buy 

3/97 

J 

A 

P\:bllc  Trading 

••^•q  Coaputac  Corp.   Connon 
ock    (J) 

A 

Int/Dlv 

J 

Buy 

3/97 

J 

A 

Public  Trading 

row  Electfonks   Coanon   Stock 

1 

A 

Int/Dlv 

J 

Buy 

3/97 

J 

A 

Public  Trading 

antua  Coanon  Stock    IJI 

A 

InC/Otv 

J 

Buy 

1/97 

J 

A 

Public  Trading                   j 

lied   Land    IJI 

none 

None 

L 

Buy 

11/90 

L 

A 

Juan    IPanI    and  Roberta 
Guerrero 

s 

"'Vfi't' 

K 

7" 

iaCo<lKA-Sl.oao<irlK                    B-tl 
I.D4)      F-S3O.0OI-SI0O.O0O              O-Sl 

.ooi.nj 

00.001-S 

00                c 

.000.000        \ 

ii-ji. 

100.001- 

D-»3 

U.000,000       H2-1 

.00I.S1}. 
WilOO.001 

MO 

vmoi 

, 

E-si3jooi-uo.oao 

dn:  J-SlS.OOOorkn  K-SI3.00l«0.000  L-SM^JOI-tlOOjOOO  M-SIOO.aOI-S2)0.000  N-nM.0a|.SSO0M0 

1.01)    ouoo.ooi-si.ooo.ooo      pi-si.oao.oai.».ooo.oao  pi-u.oao.ooi-su.oao.ooo  n-s2s.ooo.ooi.s)o.ooa.ooo  P4-S30.oao.ooi « man 


kCedcc  (>-.Vprainl 
I)  U-Book  VakK 


R-Caa  (ray  eoaie  oaiy) 
V-Olka 
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INANCIAL  DISCLOSURE  REPORT 


jNaaHcrmaaRqHrtiiis  |  UMtofRcpon 

MUHSON,    ALEX   R.  05/05/199B 


III.     ADDITIONAL  INFORMATION  OR  EXPLANATIONS. 

mJleam  part  tfrwponj 

;«:    P«rt    I.     POSITIONS 

ry  wlfv   and   X    ac*  eo-las«««*  with   anothar   coupla,    Hary  and   JaiMs   Lin  o(    th«  pcop«rty.    N«   laasad  tha  pcop«cty 
■n  Novaaibar   30,    1990.      Tha  cost   of   tha  prop«rty  was   $200»000.00.      Each  coupl*  paid  an  si^ual    aaount  of   5100,000 
'0.      Hy  wlfs   and   Z  flnancod  ouc  portion   fro*  tha  sala  of  autual    funds  d«scrlb«d    In  Saction  VII,    No   1,   of  my 
990    Financial    Dlaclosura   Raport.      So*  Ground   Leaaa  AgraasMnt   attached. 
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nNANCIAL  DISCLOSURE  REPORT    munson,  mxx  r. 


OV  05/ 1996 


IX.    CERTIFICATION 

In   compll.nce  with   the  provisions  of    JB  U.S.C.    <55   and  of  Advisory  Opinion  No.    SI   o»   ths   Advisory  Coiwilctss  oi 
Judlclsl   Actlvltlas,    and   to   the  b«st   of   my  knowledgs   «t    the  time   sfter    cessonsble    Inquiry,    I   did  not   perform  sny 
td^udlcstory   (unction    In   sny   Utlgstlon  during   the  period  covered  by  this    report    In  which   I,    my  spouse,    or   my 
minor  or  dependent    children  hsd   s    flnanclsl    Interest,    ss  defined    In  Cenon   )CI3l(cl,    In   the  outcome  of   such 
litigation. 

X   certify  that   all   the   Information  given  above    (Including   Information  pertaining   to  my  apouse  and  minor  or 
dependent    children.    If  any)    la  accurate,    true,    and  complete  to   the  best   of  my   knowledge  and  belief,    and   that   any 
Information  not   reported  was  withheld  because   It   met    applicable   statutory  provisions   permitting  non-disclosure. 

I  further  certify  that  earned  Income  from  outside  eii«>loyiwnt  end  honoraria  snd  the  acceptance  of  gifts  which 
hsve  been  reported  are  in  compliance  with  the  proviaions  of  5  U.S.C.  app.  «,  section  SOI  et.  seq.,  5  U.S.C.  1353 
artd  Judicial  Conference   regulations. 
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Any  Individual  who  knowingly  and  wilfully  falsifies  or  falls  to  file  this  repo 
may  be  subject  to  civil  and  criminal  sanctions  (5  U.S.C.  App.  4,  Section  10«l. 


FILING  INSTRUCnONS 

Miil  origiak.  and  three  iddiciooal  copiato: 

Commitlee  on  Financial  DiKlosure 
AdmJoistralivc  OfTicc  of  Ibc  United  SUtei  Courti 
One  ColuDibui  Orcle,  N.E. 
Suite  2-301 
Washington,  D.C.  20544 


53-754  99  -  28 
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QKOmn)   ZBXBB   JunUEZHEHT 

_^7T«  THIS  GROUND  LEASE,    aade  and  entered  into  aa  oi 

the  ^  aay  of  Novenber,    1990,    by  and  between  JTOU  T.   9USSSZSC  at 
Saipan,   herein  referred  to  as  tbm  I£SSOR,    and  JMfZS  tXH  Oft 

HsiA-Lma  H.  ux  xim  alez  s.  kuhsoh  oa  kathleeh  b.  Himsoa,  all  of 

Saipan,   herein  collectively  referred  to  as  the   LESSEES. 

VflTNESSETH: 

In  consideration  of  the   rant  hereinafter  reser/ed  and  3f 
the  covenants  herein  contained  to  be  observed  and  performed, 
LESSOR  does   hereby  demise  and   let   unto   LESSEES,    and   LESSEES 
hereby   lease   from  LESSOR,    Two  Thousand  One  Hundred  Sevenr/-3i:c 
(2,176)    square  meters   of   the   real   property  described  in  Secticr. 

I.      PREMISES:      The   Premises   consist  of   unimproved  real 
prcperry,    lying  and  being  situated   on  the  island  of  Saipan, 
Commonwealth  of  the   Northern  Hariana   Islands,    mora  particularly 
hereinafter  described,    together  with   LESSOR'S    easements   and 
appurtenances    in  adjoining   and   adjacent   land,    highways,    roads. 
streeT:s,    lanes,    whether  public  or  private,    reasonably  required 
foc'  the    installation,    maintenance,    operation  and   sar'/ice  of 
sewer,    water,    gas,    power  and  other  utility   lines   and   for 
driveways  and  approaches   to   and   frroa   abutting  highways  or  streets 
for   the    use   and  benefit  of   the  above-described   parcel  of   real 
property,    including   anv   improvements   now  or  hereafter  situated 
thereon: 


Recorder  as    File   Mo.    90-437    in    BooJc   4,    page   54   on 
January    31,    1990   and   more  particularly   described 


as    follows 

Beginning  at   a   comer  which    is   desianated    as 
Comer  Ho.    L,    having   plane   rectangular   coordinates 
of   53,300.581   meters   .'iorth   and    53,611.435    meters 
East  of   the  Mariana   Islands    District:  Coordinate 
System   of    1966;      ther.ce   South    31   deg.    54'    45"   Wes" 
9.722    meters   to   Corner   2;      thence   alor.a    an   arc  of 
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a  circla  having  a  central  angla  of  20  deg.   50'   53** 
and  a  radius   of  141.329  matars  concaving  to  tba 
left  with  an   arc  distance  of  51.425  matars.      The 
chord  of  said  arc  has  a  bearing  of  South  21  deg. 
29/    la**  West,    51.142  metara  to  Comer  3;   thence 
South   11  deg.    3'   52"  West,    14.442  aatars   to  Comer 
4;      thanca   North  29  deg.    9'    10"   Wast,    61.236 
Beters  to  Comer  5;     thenca  Morth  50  dag.    52'   20" 
East,    55.757  maters  to  Comer  €t     thanca  South  35 
deg.    19'   59"   East,    22.863  netairB  to  Comer  1,   tha' 
point  of  beginning.     Tha  abovtt  dascrlhad  property 
contains  an  area  of  2,176  sqoara  aatars ,   aora  or 
leas. 

A  diagraa  of  tha  property  is  at1:ached  harato, 
incorporated  by  reference  as  Exhibit  "X",    and  tha 
Prenisas  are  outlined  in  rad  inJc. 
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I.       BIOGRAPHICAL    INFORMATION     (PUBLIC) 

1 .  Full   name    (include   any   former   names    used)  . 

Lawrence  M.    Baskir 

2.  Address:       List   current  place   of   residence   and 
office  address (es)  . 

Residence   3715  Bradley  Lane 

Chevy  'Chase,    MD      20815 

Office  Office   of   the  Army  General    Counsel 

104   Army   Pentagon    (Room   2E722) 
Washington,    D.C.      20310-0104 

3  .         Date  and  place  of  birth . 

January    10,    1938;    New   York   City,    New   York 

4.  Marital   Status    (include  maiden   name   of  wife,    or 
husband ' s   name) .      List   spouse's   occupation, 
employer's   name   and  business   address (es)  . 

Marna   Susan   Tucker 
Attorney-Partner 
Feidesman,    Tucker,    Leitsr- 

Fidell    t   Bank 
2001    L   Street,    N.W. 
Washington,    D.C. 

5.  Education:       List   each   college   and   law   school   you 
have   a t tended ,    including   dates   of   attendance, 
degrees    received,    and  dates   degrees   were   granted. 

Princeton   University,    1955-1959,    A.B.,     1959. 
Harvard   Law   School,    1959-1962,    L.L.B.,     1962. 

6.  Employment  Record:      List    (by  year)    all   business   or 
professionad.   corporations ,    companies ,    firms ,    or 
other   enterprises,    partnerships,    institutions    auid 
organizations,    nonprofit   or  otherwise,    including 
firms,    with  which  you  were   connected  as   an 
officer,    director,    partner,    proprietor,    or 
en^loyee    since   graduation   from  college . 

January   1994    to   Present.      Principal    Deputy  Genera: 
Counsel,    Department   of    the  Army,    Room   2E722,     104 
Army  Pentagon,    Washington,    D.C. 
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February  1981  -  January  1994.   Attorney,  Private 
practice.  Law  Offices  of  Lawrence  M.  Baskir, 
Suite  204,  1000  Connecticut  Avenue,  N.W., 
Washington,  D.C. 

1983-1992.   Editor-in-Chief,  Military  Law 
Reporter,  Washington,  D.C. 

February  1979  to  February  1981.  Legislative 
Director,  Senator  Bill  Bradley,  U.S.  Senate, 
Washington,  D.C. 

May  1977  to  January  1979.   Deputy  Assistant 
Secretary  (Legislative  Affairs),  Department  of  the 
Treasury,  15th  and  Pennsylvania  Avenue,  N.W., 
Washington,  D.C. 

December  1975  to  May  1977.   Research  Professor  and 
Director,  Vietnam  Project,  University  of  Notre 
Dame  Law  School,  South  Bend,  Indiana; 
1826  Jefferson  Place,  N.W.,  Washington,  D.C. 

1976  to  1977.   Consultant,  Information 
Subcommittee,  Committee  on  Government  Affairs, 
U.S.  House  of  Representatives. 

September  1976  to  June  1977.   Consultant, 
Subcommittee  on  Constitutional  Rights,  U.S.  Senate 
Judiciary  Committee,  U.S.  Senate. 

December  1975  to  January  1976.   Consultant,  Select 
Committee  (Church  Committee)  to  Study  Governmental 
Operations  with  respect  to  Intelligence 
Activities,  U.S.  Senate. 

October  1974  to  December  1975.   Chief  E.xecutive 
Officer  and  General  Counsel  (Executive  Director) , 
Presidential  Clemency  Board,  The  White  House, 
Washington,  D.C. 

Intermittently,  1970's.   Adjunct  Professor, 
Catholic  Law  School,  and  Georgetown  Law  Center, 
Washington,  D.C. 

July  1969  to  November  1974.   Chief  Counsel  and 
Staff  Director,  Subcommittee  on  Constitutional 
Rights,  U.S.  Senate  Judiciary  Committee,  Honorable 
Sam  J.  Ervin,  Jr.,  Chairman,  U.S.  Senate, 
Washington,  D.C. 
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January  1968  to  July  1969.   Chief  Counsel  and 
Staff  Director,  Subcommittee  on  Separation  of 
Powers,  U.S.  Senate  Judiciary  Committee,  Honorable 
Sam  J.  Ervin,  Jr.,  Chairman,  U.S.  Senate, 
Washington,  D.C. 

July  1965  to  December  1967.   Counsel,  Subcommittee 
on  Constitutional  Rights,  U.S.  Senate  Judiciary 
Committee,  Honorable  Sam  J.  Ervin,  Jr.,  Chairman, 
U.S.  Senate,  Washington,  D.C. 

October  1964  to  July  1965.   Counsel,  Subcommittee 
on  Interstate  Taxation  of  Interstate  Commerce, 
House  Judiciary  Committee,  Honorable  Emmanuel 
Celler,  Chairman,  U.S.  House  of  Representatives, 
Washington,  D.C. 

;^ril  1963  to  October  1964.   Associate,  Weaver  & 
Glassie,  1527  New  Hampshire  Avenue,  N.W., 
Washington,  D.C. 

September  1962  to  March  1963.   E-3,  U.S.  Army 
Reserve  -  Basic/AIT,  Fort  Dix,  New  Jersey. 

1959-1962.   Student,  Harvard  Law  School, 
Cambridge,  Massachusetts. 

7.  Military  Service:   Have  you  had  any  military 
service?   If  so,  give  particulars ,  including  the 
dates,  branch  of  service,  rank  or  rate,  serial 
number  auid  type  of  discharge  received. 

Yes.  9/62-3/63  Army  (Active),  E-3,  BR5242663. 
3/63-9/68  USAR-JAGC,  1st  Lt.,  05242663. 
Honorable  Discharge  received. 

8.  Honors  and  Awards :   List  any  scholarships, 
fellowships,  honorary  degrees ,  and  honorary 
society  memberships  that  you  believe  would  be  of 
interest  to  the  Committee. 

Ford  Foundation:   Grant  to  study  Vietnam-era 
operation  of  military  manpower  policies. 

9.  Bar  Associations:   List  all  bar  associations, 
legal  or  judicxal-related  conmittees  or  confer- 
ences of  which  you  are  or  have  been  a  member  and 
give  the  titles  amd  dates  of  any  offices  which  you 
have  held  in  such  groups. 
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Member,  American  Bar  Association:   Sections  on 
Litigation,  Criminal  Law,  and  Individual  Rights 
and  Responsibilities. 

Fellow  of  the  American  Bar  Foundation. 

Member,  Judicial  Conferences  of  the  (Washington) 
D.C.  Court  of  Appeals  and  the  U.S.  Court  of 
Appeals  for  the  D.C.  Circuit. 

Member,  D.C.  Bar,  Sections  on  Courts,  Lawyers, 
And  The  Administration  of  Justice;  and  Criminal 
Law  And  Individual  Rights. 

Member,  Chief  Judge's  Committee  on  Cameras  m  the 
Courtroom,  D.C.  Superior  Court. 

Consultant,  ABA  Special  Committee  on  Public 
Education  of  the  Law. 

Reporter,  ABA  Special  Committee  on  First 
Amendment . 

Member,  Committee  on  Cameras  in  the  Courtroom, 
Superior  Court,  District  of  Columbia. 

Member,  Committee  on  Defense  Attorney  Standards 
and  Qualifications,  Superior  Court  Trial  Lawyers 
Association. 

Member,  Committee  on  Appellate  Practice,  Criminal 
Practice  Institute,  and  District  of  Columbia  Court 
of  Appeals. 

Mediator,  Superior  Court  and  U.S.  District  Court, 
Washington,  D.C. 

Member,  Superior  Court  Trial  Lawyers  Association. 

10.   Other  Memberahips :    List  all  organizations  to 
which  you  belong  that  are  active  in  lobbying 
before  public  bodies.   Please  list  all  other 
organizations  to  which  you  belong. 

Lobbying:  American  Civil  Liberties  Union 
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other:     Fox  Den  Homeowners  Association, 
Highview,  WV 

Chevy  Chase  Recreation  Association, 
Chevy  Chase,  MD 

11.  Court  Admiasion :   List  all  courts  in  which  you 
have  been  admitted  to  practice,  with  dates  of 
admission  and  lapses  if  any  such  memberships 
lapsed.   Please  explain  the  reason  for  any  lapse 
of  membership.   Give  the  same  information  for 
administrative  bodies  which  require  special 
admission  to  practice . 

U.S.  Supreme  Court,  1968  to  present. 

U.S.  Court  of  Appeals,  D.C.  Circuit,  1963  to 
present . 

U.S.  District  Court  for  District  of  Columbia,  1963 
to  present. 

Court  of  Appeals,  District  of  Columbia,  1963  to 
present. 

U.S.  Court  of  Military  Appeals,  1968  to  present. 

Admitted  to  New  York  Bar,  1963. 

12.  Published  Writings:   List  the  titles,  publishers, 
and  dates  of  books,  articles,  reports  or  other 
published  material  you  have  written  or  edited. 
Please  supply  one  copy  of  all  published  material 
not  readily  available  to  the  Committee.   Also, 
please  supply  a  copy  of  all  speeches  by  you  on 
issues  involving  constitutional  law  or  legal 
policy.   If  there  were  press  reports  about  the 
speech,  and  they  are  readily  available  to  you, 
please  supply  them. 

Books:     "Chance  and  Circumstance:   The  Draft,  The  War 
and  The  Vietnam  Generation,"  New  York: 
Alfred  A.  Knopf,  1978  (with  Strauss) . 

"Reconciliation  After  Vietnam:   A  Program  of 
Relief  for  Draft  and  Military  Offenders," 
University  of  Notre  Dame  Press:   South  Bend, 
1977  (with  Strauss) . 
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Articles:  "Controlling  Discretion  in  Sentencing:   The 
Clemency  Board  as  a  Working  Model,"  51  Notre 
Dame  Lawyer,  919  (1976)  (with  Strauss) . 

"In  Pursuit  of  a  Press  Privilege,"  11  Harv. 
J.  Leg.  233  (1974)  (with  Ervin,  Snider) . 

"Reflections  on  Senate  Investigations  of  Army 
Surveillance,"  49  Ind.  L.  J.  618  (1974). 

13.  Health:   What  is  the  present  state  of  your  health? 
List  the  date  of  your  last  physical  examination . 

Good.   January  1996. 

14.  Judicial  Office:   State  (chronologically)  any 
judi.cxal  offices  you  have  held,  whether  such 
position  was  elected  or  appointed,  and   a 
description  of  the  jurisdiction  of  each  such 
court . 

None. 

15.  Citations :   If  you  are  or  have  been  a  judge, 
provide!   (1)  citations  for  the  ten  most 
significant  opinions  you  have  written;  (2)  a  short 
sunmary  of  and  citations  for  all  appellate 
opinions  where  your  decisions  were  reversed  or 
where  your  judgment  was  affirmed  with  significant 
criticism  of  your  substantive  or  procedural 
rulings;  and  (3)  citations  for  significant 
opinions  on  federal  or  state  constitutional 
issues,  together  with  the  citation  to  appellate 
court  rulings  on  such  opinions .   If  amy  of  the 
opinions  listed  were  not  officially  reported, 
please  provide  copies  of  the  opinions . 

N/A. 

16.  Public  Office:   State  (chronologically)  any  public 
offices  you  have  held,  other  than  judicial 
offices,  including  terms  of  service  and  whether 
such  positions  were  elected  or  appointed.   State 
(chronologically)  amy  unsuccessful  candidacies  for 
elective  public  office. 

January  1994  to  Present.   Principal  Deputy  General 
Counsel,  Department  of  the  Army,  Washington,  D.C. 
Appointed. 
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January  1979  to  February  1981.   Legislative 
Director,  Senator  Bill  Bradley,  U.S.  Senate, 
Washington,  D.C.   Appointed. 

May  1977  to  January  1979.   Deputy  Assistant 
Secretary  of  Treasury  (Legislative  Affairs) , 
Department  of  the  Treasury,  Washington,  D.C. 
Appointed. 

October  1974  to  December  1975.   Chief  Executive 
Officer  and  General  Counsel,  Presidential  Clemency 
Board,  The  White  House,  Washington,  D.C. 
Appointed. 

July  1969  to  November  1974.   Chief  Counsel  and 
Staff  Director,  Subcommittee  on  Constitutional 
Rights,  U.S.  Senate  Judiciary  Committee,  Honorable 
Sam  J.  Ervin,  Jr.,  Chairman,  U.S.  Senate, 
Washington,  D.C.   Appointed. 

January  1968  to  July  1969.   Chief  Counsel  and 
Staff  Director,  Subcommittee  on  Separation  of 
Powers,  U.S.  Senate  Judiciary  Committee,  Honorable 
Sam  J.  Ervin,  Jr.,  Chairman,  U.S.  Senate, 
Washington,  D.C.   Appointed. 

July  1965  to  December  1967.   Counsel,  Subcommittee 
on  Constitutional  Rights,  U.S.  Senate  Judiciary 
Committee,  Honorable  Sam  J.  Ervin,  Jr.,  Chairman, 
U.S.  Senate,  Washington,  D.C.   Appointed. 

October  1964  to  July  1965.   Counsel,  Subcommittee 
on  Interstate  Taxation  of  Interstate  Commerce, 
House  Judiciary  Committee,  Honorable  Emmanuel 
Celler,  Chairman,  U.S.  House  of  Representatives, 
Washington,  D.C.   Appointed. 

17 .   Legal  Career: 

a.    Describe  chronologically  your  law  practice 
and  experience  after  graduation  from  law 
school  including: 

1.    whether  you  served  as  clerk  to  a  judge, 
and  if  so,  the  name  of  the  judge,  the 
court,  and  the  dates  of  the  period  you 
were  a  clerk ; 

No. 
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2.  whether  you  practiced  alone,  and  xf  so, 
the  address  and  dates ; 

Yes.   1981-1994.   Sole  Practitioner;  Law 
Office  of  Lawrence  M.  Baskir,  1000 
Connecticut  Avenue,  N.W.,  Washington, 
D.C. 

3.  the  dates,  names  and  addresses  of  law 
firms  or  offices ,  conqsanies  or 
governmental  agencies  with  which  you 
have  been  connected,  and  the  nature  of 
your  connection  with  each; 

1963-1964.   Former  firm  of  Weaver  and 
Glassie,  1527  New  Hampshire  Avenue, 
N.W.,  Washington,  D.C;  Associate. 

1964-1965.   Subcommittee  on  Interstate 
Taxation  of  Interstate  Commerce,  House 
Judiciary  Committee,  House  of 
Representatives,  Honorable  Emmanuel 
Celler,  Chairman;  Associate  Counsel. 

1965-1967.   Constitutional  Rights 
Subcommittee,  Committee  on  the 
Judiciary,  U.S.  Senate,  Honorable  Sam  J. 
Ervin,  Jr.,  Chairman;  Counsel. 

1968-1969.  Separation  of  Powers 
Subcommittee,  Committee  on  the 
Judiciary,  U.S.  Senate,  Honorable  Sam  J. 
Ervin,  Jr.,  Chairman;  Chief  Counsel  and 
Staff  Director. 

1969-1974.   Constitutional  Rights 
Subcommittee,  U.S.  Senate  Judiciary 
Committee,  Senator  Sam  J.  Ervin,  Jr., 
Chairman;  Chief  Counsel  and  Staff 
Director. 

1974-1975.  Presidential  Clemency  Board, 
The  White  House;  Chief  E.xecutive  Officer 
and  General  Counsel. 

1975-1976.   Select  Committee  (Church 
Committee)  to  Study  Governmental 
Operations  with  respect  to  Intelligence 
Activities,  U.S.  Senate;  Consultant. 
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1976-1977.   Subcommittee  on 
Constitutional  Rights,  U.S.  Senate 
Judiciary  Committee,  U.S.  Senate; 
Consultant. 

1976-1977.  Information  Subcommittee, 
Committee  on  Government  Affairs,  U.S. 
House  of  Representatives;  Consultant. 

1977-1979.  Department  of  the  Treasury; 
Deputy  Assistant  Secretary  (Legislative 
Affairs) . 

1979-1981.   Office  of  Senator  Bill 
Bradley,  U.S.  Senate;  Legislative 
Director. 

1981-1994.   Private  practice.  Law 
Offices  of  Lawrence  M.  Baskir, 
Suite  204,  1000  Connecticut  Avenue, 
N.W.,  Washington,  D.C.;  Attorney. 

1983-1992.   Military  Law  Reporter, 
Washington,  D.C.;  Editor-in-Chief . 

1994-Present .   Department  of  the  Army; 
Principal  Deputy  General  Counsel. 

What  has  been  the  general  character  of 
your  law  practice,  dividing  it  into 
periods  with  dates  if  its  character  has 
changed  over  the  years? 

1963-1964:   General  practice,  especially 
real  estate  and  trade  regulation. 

In  the  1970's,  I  was  a  research 
professor  of  law  at  the  University  of 
Notre  Dame  Law  School  where  I  directed  a 
project  on  the  manpower  policies  of  the 
U.S.  Army  during  the  Vietnam  War  period. 
I  also  was  an  adjunct  professor  of  law 
at  Georgetown  University  Law  Center  and 
at  the  Law  School  of  Catholic  University 
where  I  taught  courses  and  seminars  in 
privacy  and  in  the  First  Amendment. 
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1981-1994:   General  practice,  especially 
criminal  defense,  civil  and  probate 
litigation  in  Washington,  D.C.,  trial 
and  appellate  courts. 

I  was  also  editor-in-chief  of  the 
Military  Law  Reporter,  a  bi-monthly 
reporting  service  covering  legal 
developments  involving  the  Armed  Forces. 
As  editor,  I  reviewed  court  decisions  of 
the  military  courts,  the  U.S.  District 
Courts,  U.S.  Circuit  Courts  of  Appeal, 
the  Court  of  Appeals  for  the  Federal 
Circuit,  the  U.S.  Court  of  Federal 
Claims,  and  the  Supreme  Court. 

During  my  service  as  Acting  General 
Counsel  of  the  Army,  and  as  Principal 
Deputy  General  Counsel,  I  developed  the 
legal  strategy  for  and  was  chief 
negotiator  on  a  number  of  matters  valued 
in  the  hundreds  of  millions  of  dollars, 
including  transfers  of  Army  facilities 
in  California  at  Fort  Ord  Army  Base, 
Hamilton  Army  Air  Field,  and  Presidio, 
San  Francisco,  and  the  release  of  Army 
exposure  as  high  as  $200  million  for 
development  of  the  Engineer  Proving 
Grounds,  Fort  Belvoir,  Virginia. 

2 .    Describe  your  typical  former  clients , 

and  mention  the  areas,  if  any,  in  which 
you  have  specialized. 

Between  1981  and  1994,  my  practice  was 
primarily  criminal  defense,  both  at  the 
trial  and  appellate  levels.   My  clients 
were  persons  accused  or,  for  appellate 
cases,  convicted  of  crimes. 

1.    Did  you  appear  in  court  frequently, 
occasionally,  or  not  at  all?   If  the 
frequency  of  your  appearances  in  court 
varied,  describe  each  such  variance, 
giving  dates . 

Between  1963  and  1964,  I  did  not  appear 
in  court.   Between  1981  and  1994,  I 
appeared  in  court  frequently,  sometimes 
dailv. 
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2 .  What  percentage  of  these  appearances  was 

in: 

(a)  federal  courts ; 

(b)  state  courts  of  record; 

(c)  other  courts. 

(a)  5%  in  U.S.  District  Court  and 
U.S.  Court  of  Appeals,  D.C.  Circuit 

(b)  95%  Superior  Court  and  Court 
of  Appeals,  Washington,  D.C. 

(c)  None 

3.  What  percentage  of  your  litigation  was: 

(a)  civil ; 

(b)  criminal . 

(a)  10%  civil 

(b)  90%  criminal 

4 .  State  the  number  of  cases  in  courts  of 
record  you  tried  to  verdict  or  judgment 
(rather  than  settled) ,  indicating 

whether  you  were  sole  counsel,  chief 
counsel,  or  associate  counsel. 

The  number  of  criminal  defendants  I 
represented  yearly  between  1981  and  1994 
was  in  the  dozens,  if  not  more.   Perhaps 
5%  to  10%  went  to  trial  on  the  merits 
each  year,  in  each  case  before  a  jury. 
Many  other  proceedings  (motions, 
hearings,  fact-finding,  argument)  were 
before  the  court  without  a  jury.   My 
appellate  docket  averaged  perhaps  30 
cases  pending  at  any  one  time  at  various 
stages  of  development,  with  briefs, 
other  substantive  submissions,  and  oral 
arguments  before  a  three-judge  appellate 
panel  in  perhaps  10  or  more  cases  each 
year.   I  was  sole  counsel  in  each 
instance. 
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5 .    Rhat  percentage  of  these  trials  was : 

(a)  jury; 

(b)  non-jury. 

(a) .   All  trials  on  the  merits  were 
before  a  jury. 

18.   Litigation:   Describe  the  ten  most  significant 
lito-gated  matters  which  you  personally  handled. 
Give  the  citations,  if  the  cases  were  reported, 
and  the  docket  number  and  date  if  unreported. 
Give  a  capsule  sumnary  of  the  sxibstance  of  each 
case .   Identify  the  party  or  parties  whom  you 
represented;  describe  in  detail  the  nature  of  your 
participation  in  the  litigation  and  the  final 
disposition  of  the  case.   Also  state  as  to  each 
case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of 
the  judge  or  judges  before  whom  the  case 
was  litigated;  and 

(c)  the  individual  name,  addresses,  and 
telephone  numbers  of  co-counsel  and  of 
principal  counsel  for  each  of  the  other 
parties . 

1 .    James  Morriss  v.  U.S. 
&  Betsy  Cole   v.  U.S. 

554  A2cl  784  (D.C.  Court  of  Appeals,  1989) 
Jennifer  Lyman,  Public  Defender  Service,  Counsel 
for  Morriss,  (presently  George  Washington  Law 
School  Clinical  Program,  720  20th  Street,  N.W., 
Washington,  D.C.  20052,  202-994-4051); 
Ann  Simmon,  Assistant  U.S.  Attorney,  Office  of  the 
U.S.  Attorney  for  the  District  of  Columbia,  555 
4th  Street,  N.W.,  Washington,  D.C,  202-414-7117. 

I  represented  Mrs.  Cole  on  appeal.   An  elderly 
woman,  she  was  convicted  in  1984  of  the  murder-for-hire 
of  her  husband  based  in  part  on  the  testimony  of  a 
number  of  admitted  drug  addicts  and  felons.   I 
succeeded  in  having  her  conviction  reversed  because  of 
the  denial  of  her  right  to  confront  and  cross-examine 
co-defendant  Morriss  after  the  government  used  his 
confession  against  her.   Mrs.  Cole  was  then  released 
pending  a  new  trial.   I  negotiated  a  disposition  to  a 
lesser  charge.   Mrs.  Cole  was  resentenced  in  1991  to 
time-served  and  remained  free. 
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2.    Michael  Gary  v.  U.S.,  Sylvester  Cole  v.  U.S.,  and 
Leroy  Pee  v.  U.S. 

499  A  2cl  815  (D.C.  Court  of  Appeals,  1985) 
J.  Philip  Kessel,  Counsel  for  Co-Appellant  Gary, 
1232  17th  Street,  N.W.,  Washington,  D.C, 
202-659-8383. 

James  Klein,  Counsel  for  Co-Appellant  Cole,  Public 
Defenders  Service  for  the  District  of  Columbia, 
451  Indiana  Avenue,  N.W.,  Washington,  D.C, 
202-628-1200. 

James  Farrell,  Jr.,  Assistant  U.S.  Attorney, 
Office  of  the  U.S.  Attorney  for  the  District  of 
Columbia,  555  4th  Street,  N.W.,  Washington,  D.C. 
(presently.  Associate  Judge,  D.C.  Court  of 
Appeals,  202-879-2790) . 

I  represented  Mr.  Pee  on  appeal.   He  was  convicted 
in  1984  of  violating  a  criminal  statute  enacted  by  the 
Washington,  D.C,  city  government. 

The  Home  Rule  Act  in  1981  conferred  authority  on 
the  City  to  enact  criminal  laws  but  required  them  to  be 
submitted  to  Congress  before  they  became  effective.   A 
resolution  of  disapproval  by  one  House  (legislative 
veto)  would  invalidate  them.   The  Supreme  Court  in  INS 
V.  Chadha,  462  U.S.  919  (1983)  ruled  that  "legislative 
veto"  provisions  such  as  this  violated  the  principle  of 
separation  of  powers.   The  question  on  appeal  in  the 
Pee  case  was  whether  the  veto  provision  in  the  Home 
Rule  Act  was  similarly  unconstitutional.   If  so,  the 
next  question  was  what,  if  any,  effect  this  would  have 
on  the  City's  power  to  enact  criminal  laws. 

I  argued  that  the  legislative  history  of  Home  Rule 
showed  that  the  Congress--more  specifically,  the  House 
of  Representatives — was  not  prepared  to  grant  the  City 
full  and  unreviewable  power  to  enact  criminal  laws,  and 
granted  criminal  legislative  powers  only  because  it 
retained  ultimate  review  and  veto  power.   I  urged  that 
if  the  veto  provision  were  unconstitutional,  the  City 
had  no  legislative  power  in  the  criminal  area,  and  the 
law  under  which  Mr.  Pee  was  convicted  was  consequently 
invalid.   After  argument  before  the  court  en  banc,  the 
government  prevailed. 
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3.    James  E.  Smith  v.  U.S. 

586  A2d  684  (D.C.  Court  of  Appeals,  1992) 
Philip  Kushner,  Assistant  U.S.  Attorney,  Office  of 
the  U.S.  Attorney  for  the  District  of  Columbia, 
555  4th  Street,  N.W.,  Washington,  D.C.  (present 
address /phone  number  unknown) . 

I  represented  Mr.  Smith  on  appeal.   Mr.  Smith,  an 
elderly  maintenance  engineer  at  an  apartment  complex  in 
Washington,  was  convicted  in  1985  of  malicious  dis- 
figurement while  armed  on  the  testimony  of  one  witness, 
the  victim's  nine-year-old  daughter.   The  daughter  said 
she  saw  Mr.  Smith  stri)ce  her  mother  as  the  daughter  was 
using  a  pay  phone  across  the  street,  telephoning  for 
help.   Mr.  Smith  maintained  that  the  incident  happened 
a  full  block  away,  and  he  did  not  strike  the  woman. 
Mr.  Smith  was  sentenced  to  9  to  27  years. 

Through  numerous  court  proceedings,  I  succeeded  m 
showing  that  Mr.  Smith's  original  attorney  had  been 
incompetent.   I  located  a  dozen  eye-witnesses  to 
substantiate  Mr.  Smith's  account.   The  appellate  court 
sent  the  case  back  for  hearings  before  a  new  trial 
]udge,  who  granted  a  new  trial.  (Superior  Court, 
Case  F  5438-84,  Dec.  18,  1992)   The  government  dropped 
the  prosecution.   Mr.  Smith  served  at  least  seven  years 
before  he  was  released.   I  subsequently  represented 
Mr.  Smith,  his  wife,  and  teenage  daughter  without 
charge  in  a  civil  suit  against  his  former  attorney. 
(Superior  Court,  Case  93-CA  4268)   This  case   was  not 
resolved  at  :he  time  I  left  private  practice. 

4  .    David  Haigler  v.  U.S. 

531  A2d  1236  (D.C.  Court  of  Appeals,  1987) 

G.  Godwin  Oyewole,  Co-Counsel,  601  Pennsylvania 

Avenue,  N.W.,  Washington,  D.C,  202-347-7777. 

David  Schertler,  Assistant  U.S.  Attorney,  Office 

of  the  U.S.  Attorney  for  the  District  of  Columbia, 

555  4th  Street,  N.W.,  Washington,  D.C,  202-514- 

7553. 

Mr.  Haigler  was  charged  with  six  armed  robberies 
over  a  week's  time.  He  fled  the  jurisdiction  and  some 
months  later  was  found  in  Ohio.  Because  he  was  sub- 
ject to  the  speedy  trial  provisions  of  the  Interstate 
Agreement  on  Detainers  (IAD),  the  government  was 
required  to  begin  trial  not  later  than  120  days  after 
he  was  returned  to  Washington.   However,  his  first 
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trial  did  not  begin  for  16  months.   He  was  convicted  in 
separate  trials  of  two  of  the  robberies,  and  the  others 
were  dismissed.   The  appeals  were  joined  and  I 
represented  him  on  one. 

The  appeals  demonstrated  that  the  trial  defense 
counsel,  the  prosecution,  and  the  trial  ^udge  had 
misunderstood  the  requirements  of  the  IAD.   The  court 
found  the  government  responsible  for  the  excess  delay. 
The  statutory  penalty  for  the  violation  was  dismissal 
of  all  charges  with  prejudice. 

Because  the  government  ignored  the  mandatory 
requirements  of  the  IAD  in  this  regard,  Mr.  Haigler  did 
not  have  to  answer  for  his  crimes.   (He  was  returned  to 
another  state  to  complete  a  long  prison  term  for 
offenses  committed  there.)   As  a  consequence  of  this 
decision,  the  government  completely  reformed  its 
procedures  for  handling  IAD  cases. 

5.    Patricia  Curry  v.  U.S. 

Wayne  Washington  v.  U.S. 

James  Jones  v.  U.S. 

520  Aid   255  (D.C.  Court  of  Appeals,  1987) 

Matthew  Leefer,  Counsel  for  Washington,  333  North 

Main  Street,  Boonesboro,  MD  21713,  301-432-4116; 

Steven  Salky,  Counsel  for  Jones,  1201 

Connecticut  Avenue,  N.W.,  Washington,  D.C.  20036, 

202-778-1828." 

Linda  Chapman,  Assistant  U.S.  Attorney,  Office  of 

the  U.S.  Attorney  for  the  District  of  Columbia, 

555  4th  Street,  N.W.,  Washington,  D.C.  (presently 

with  U.S.  Senate  Ethics  Committee,  202-224-2981) . 

I  represented  Ms.  Curry  in  her  appeal.   Ms.  Curry, 
a  legal  secretary,  and  two  co-defendants  were  each 
charged  with  felony  drug  offenses.   The  other  two  were 
convicted  of  the  drug  charges.   She  was  acquitted  of 
the  drug  charges,  but  convicted  of  illegal  possession 
of  a  firearm. 

Ms.  Curry  had  an  argument  with  her  mother,  at 
whose  home  she  had  been  living.   She  moved  into  a 
friend's  apartment  temporarily.   One  evening  while  she 
was  out,  the  police  raided  the  apartment,  seized  drugs 
and  weapons  and  arrested  her  co-defendants,  who  were 
present. 
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Ms.  Curry  was  arrested  as  she  drove  up  to  the 
house.   The  court  agreed  that  even  viewing  the 
government's  evidence  in  the  light  most  favorable  to 
the  prosecution,  including  credibility  of  witnesses  and 
all  reasonable  inferences,  there  was  still  reasonable 
doubt  about  Ms.  Curry's  guilt.   The  conviction  was  set 
aside  for  insufficient  evidence. 

6.  Willie  C  Byrd  v.  U.S. 

614  A2d  25  (D.C.  Court  of  Appeals,  1992) 

Martin  Carpenter,  Assistant  U.S.  Attorney,  Office 

of  the  U.S.  Attorney  for  the  District  of  Columbia, 

555  4th  Street,  N.W.,  Washington,  D.C,  202-307- 

2845. 

Mr.  Byrd,  also  known  as  "Stinky,"  was  convicted  of 
felony  drug  possession.   The  government's  evidence  was 
that  he  threw  a  bag  containing  drugs  on  the  ground  when 
he  caught  sight  of  some  police  officers.   Mr.  Byrd 
testified  in  his  own  defense  and  denied  the  charges.   I 
represented  Mr.  Byrd  on  appeal. 

I  sought  a  new  trial  on  the  grounds  that  the  trial 
defense  counsel  had  been  constitutionally  incompetent. 
He  had  failed  to  call  as  defense  witnesses  any  of  the 
three  eye-witnesses  who  had  testified  for  the  defense 
at  a  preliminary  stage  in  the  case.   The  trial  ]udge 
refused  to  grant  a  new  trial.   The  appeals  court  held 
that  the  defense  evidence  required  a  new  trial. 

7.  Michael  Gillum  v.  U.S. 

613  A2d  366  (D.C.  Court  of  Appeals,  1992) 

G.  Bradley  Weinsheimer,  Assistant  U.S.  Attorney, 

Office  of  the  U.S.  Attorney  for  the  District  of 

Columbia,  555  4th  Street,  N.W.,  Washington,  D.C, 

202-514-7467. 

I  represented  Mr.  Gillum  after  his  conviction. 
Mr.  Gillum  was  indicted  with  two  other  men  on  five 
counts  of  first-degree  murder  and  four  counts  of  armed 
robbery.   He  was  convicted  of  the  robberies.   The  trial 
was  highly  contentious.   There  were  a  number  of  heated 
e.xchanges  between  Mr.  Gillum' s  attorney,  a  former 
3udge,  and  the  trial  ]udge.   Their  mutual  animosity 
went  back  to  when  they  were  both  judges  and,  before 
that,  when  they  were  both  prosecutors.   The  trial  judge 
refused  to  disqualify  himself  from  sitting  on  the  case. 
The  appellate  court  agreed  that  the  trial  judge  should 
be  removed  from  the  case,  and  had  the  new  trial  motion 
sent  to  another  judge. 
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8 .  U.S.  V.  Twenty-Four  Student  Demonstrators 
D.C.  Superior  Court 

Honorable  John  Hannon  (Deceased) ,  Associate  Judge 
{Trial  Judge) , 

Prosecutor,  Office  of  the  U.S.  Attorney  for  the 
District  of  Columbia,  555  4th  Street,  N.W., 
Washington,  D.C.  (Name  of  opposing  counsel 
unknown) . 

A  number  of  Jewish  students  held  a  demonstration 
at  the  Soviet  Embassy  to  protest  the  refusal  of  the 
Soviet  government  to  permit  emigration  of  Jews.   They 
were  prosecuted  for  violating  a  local  law  prohibiting 
even  peaceful  demonstrations  on  public  property  in  the 
vicinity  of  an  Embassy.   Although  the  defense  offered 
constitutional  and  international  law  defenses,  the 
students  were  convicted  and  sentenced  to  nominal  fines 
and  probation.   I  represented  the  students  without  fee 
during  the  entire  event. 

At  sentencing,  one  student,  born  in  Russia,  told 
the  judge  how  grateful  he  was  to  have  been  tried  in  an 
American  court  with  American  due  process.   The  Supreme 
Court  ultimately  found  that  the  law  violated  the  First 
Amendment's  guarantees  of  free  speech  and  assembly;  the 
convictions  were  voided  and  the  records  were  e.xpunged. 

9.  U.S.  V.  Teresa  Sutton,  F  3155-91 
D.C.  Superior  Court 

Honorable  Herbert  Dixon,  Associate  Judge  (Trial 

Judge ) 

Eric  Christian,  Assistant  U.S.  Attorney,  Office  of 

the  U.S.  Attorney  for  the  District  of  Columbia, 

555  4th  Street,  N.W.,  Washington,  D.C.   (presently 

Assistant  U.S.  Attorney  in  Virgin  Islands, 

809-774-5757. 

The  complaining  witness  was  involved  in  a  fight 
with  a  number  of  young  women  late  one  night.   Some  days 
later,  she  reported  her  injuries  to  the  police. 
Ms.  Sutton  had  been  arrested  that  same  evening,  at  the 
same  location,  but  for  a  different  purpose,  and  had 
been  quickly  released.  Ms.  Sutton  was  the  only  woman 
readily  known  by  name  to  have  been  present  that  night 
and  the  only  woman  photographed  by  the  police.   She  was 
charged  with  felony  malicious  disfigurement.   I 
represented  Ms.  Sutton. 
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During  the  trial,  the  defense  made  numerous  legal 
and  procedural  motions  which  the  trial  court  rejected. 
The  court  also  refused  to  require  the  government  to 
produce  police  witnesses  who  could  exculpate 
Ms.  Sutton,  or  to  admit  as  evidence  the  written 
description  of  another  person  the  complainant  had 
originally  identified  as  her  assailant. 

The  complaining  witness  was  the  only  witness  who 
identified  Ms.  Sutton  as  the  attacker.   The  defense 
showed  it  was  medically  impossible  for  Ms.  Sutton  to 
have  caused  the  injury.   Moreover,  the  defense 
presented  other  witnesses  who  did  identify  the  actual 
attacker.   Nonetheless,  Ms.  Sutton  was  convicted. 

During  the  post-conviction  stage,  the  defense 
presented  an  extensive  listing  of  the  legal  errors  made 
by  the  court  and  the  clear  weakness  of  the  government's 
case.   Ms.  Sutton  faced  a  maximum  of  a  ten-year 
sentence.   Although  the  court  still  refused  to  dismiss 
the  case,  she  was  sentenced  to  a  brief  period  of 
probation  which  she  successfully  completed.   Another 
lawyer  took  over  the  appeal  after  I  left  private 
practice. 

10.   U.S.  V.  Keith  Craft,  F  8786-84 
D.C.  Superior  Court 

Honorable  Henry  Kennedy,  Associate  Judge  (Trial 
Judge ) 

Ms.  Sherri  Berthong,  Assistant  U.S.  Attorney, 
Office  of  the  U.S.  Attorney  for  the  District  of 
Columbia,  555  4th  Street,  N.W.,  Washington,  D.C, 
202-514-7564. 

Mr.  Craft,  a  young  Army  veteran,  was  charged  with 
theft  of  a  car  he  had  rented  from  a  car  rental  company, 
but  kept  beyond  the  promised  return  date.   The  car  was 
discovered  on  the  street  outside  his  home,  and  Mr. 
Craft  readily  admitted  his  connection  to  it.   Although 
there  was  no  question  of  Mr.  Craft's  willingness  to  pay 
the  appropriate  rental  fees,  the  company  insisted  on 
prosecuting. 

Defense  witnesses  showed  that  Mr.  Craft  had 
informed  the  company  of  his  intention  to  extend  the 
rental.   A  lengthy  investigation  revealed  deficiencies 
in  the  company's  record-keeping.   The  jury  acquitted 
Mr.  Craft. 
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19.   Legal  Activities:   Describe  the  most  significant 
legal  activities  you  have  pursued,  including 
significamt  litigation  which  did  not  progress  to 
trial  or  legal  matters  that  did  not  involve 
litigation.   Describe  the  nature  of  your 
participation  in  this  question,  please  omit  any 
information  protected  by  the  attorney-client 
privilege  (unless  the  privilege  has  been  waived) . 

During  my  service  on  the  Constitutional  Rights 
Subcommittee  of  the  Senate  Judiciary  Committee,  I  was 
responsible  for  hearings,  drafting,  and  guiding  a 
number  of  bills  through  Senate  passage.   Among  them 
were:   The  1968  Amendments  to  the  Criminal  Justice  Act, 
which  amended  the  1964  Act.   The  earlier  Act  provided 
for  appointed  counsel  for  indigent  defendants.   The 
1968  Act  established  Federal  public  defender  offices 
throughout  the  country;  the  1968  Amendments  to  the 
Uniform  Code  of  Military  Justice  which  completed  the 
1950  reform  of  military  courts-martials  into  the  full- 
fledged  judicial  system  it  is  today.   The  1968  Act 
created  the  military  judiciary,  guaranteed  qualified 
legal  counsel,  created  defense  counsel  organizations, 
and  made  other  important  changes;  the  Bail  Reform  Act 
of  1966,  which  created  alternatives  to  money  bail  and 
established  bail  agency  procedures  for  screening  and 
supervising  defendants  eligible  for  conditional  release 
prior  to  trial;  the  Navy  JAG  Corps  Act  of  1968,  which 
created  a  Corps  of  legally  qualified  attorneys  in  the 
U.S.  Navy  similar  to  that  existing  in  the  U.S.  Army  and 
Air  Force:   I  was  responsible  for  hearings  and  drafting 
of  legislation  which  became  the  Privacy  Act  of  1974. 
Final  legislation  was  reported  from  the  Senate 
Government  Operations  Committee;  I  helped  draft 
amendments  to  expand  and  reform  operations  in  the  1974 
Amendments  to  Freedom  of  Information  Act;  the  Jury 
Reform  Act  was  originally  part  of  the  civil  rights 
package  in  the  late  1960's.   The  proposals  were 
considered  by  the  subcommittee  in  a  non-partisan 
context.   The  legislation  reformed  the  processes  by 
which  citizens  are  selected  for  Federal  jury  duty, 
removing  unnecessary  impediments  which  had  narrowed 
jury  pools  throughout  the  country;  the  American  Indian 
Bill  of  Rights  Act  extended  to  tribal  governments  the 
protections  of  the  fundamental  human  liberties 
contained  in  the  Bill  of  Rights;  the  Speedy  Trial  Act 
of  1974  imposed  strict  time  limits  for  processing  of 
criminal  trials  in  Federal  courts:   I  was  responsible 
for  hearings  and  drafting  of  proposed  "reporter's 
shield"  legislation  to  protect  journalists  from  having 
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to  disclose  confidential  sources.   The  Subcommittee 
declined  to  report  any  bill.   I  was  responsible  for 
investigations  and  hearings  between  1970-1974  into 
surveillance  by  military  intelligence  of  peaceful 
domestic  political  activity.  The  investigation  resulted 
in  internal  controls  on  the  use  of  military  forces  for 
domestic  purposes  that  are  still  in  effect. 

I  served  as  the  second  Chief  Counsel  of  the 
Subcommittee  on  Separation  of  Powers,  Senate  Judiciary 
Committee  1968-1969.   This  bipartisan  subcommittee  was 
created  by  Senate  Resolution  with  Senator  Sam  J.  Ervm, 
Jr.  (D-NC) ,  as  Chairman  and  Senator  Everett  Dirksen 
(R-IL)  as  Ranking  Republican  Member.   The  subcom- 
mittee's purpose  was  to  educate  the  Senate  and  the 
public  on  the  proper  constitutional  responsibilities  of 
the  Executive  Branch,  the  Judicial  Branch,  and  the 
Congress.   I  organized  hearings  on  the  Supreme  Court, 
oversight  of  the  National  Labor  Relations  Board  and 
other  independent  administrative  agencies,  and  other 
subjects.   The  subcommittee  considered  issues  such  as 
Presidential  impoundment  of  funds,  executive  privilege 
and  secrecy,  treaties  and  executive  agreements,  the 
war-making  power,  reapportionment,  legislative  veto, 
and  national  security.   The  subcommittee's  work 
contributed  to  legislative  reforms  in  subsequent  years, 
restoring  congressional  authority  in  many  of  these 
areas.   I  was  also  responsible  for  drafting  the 
Constitutional  Convention  Procedures  Act,  legislation 
to  implement  the  convention  method  of  amending  the 
Constitution  pursuant  to  Article  V.   The  bill  sets 
forth  the  test  for  determining  when  sufficient  states 
call  for  a  convention,  establishes  procedures  for 
selecting  delegates,  defines  convention  authority,  and 
prescribes  methods  for  ratifying  proposed  amendments. 
Although  introduced  often  since  then,  the  bill  has 
never  been  reported. 

Committee  on  Cameras  in  the  Courtroom,  Superior 
Court,  District  of  Columbia:   I  was  a  member,  and 
representative  of  the  private  defense  bar,  of  the  Chief 
Judge's  committee  to  propose  rules  for  use  of 
television  cameras  in  trial  courts. 

Member  of  the  Committee  on  Defense  Attorney 
Standards  and  Qualifications,  Superior  Court  Trial 
Lawyers  Association:   The  committee  proposed  standards 
governing  defense  attorney  qualifications  and 
continuing  legal  education. 
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Criminal  Practice  Institute  and  District  of 
Columbia  Court  of  Appeals:  Member,  committee  to 
establish  continuing  education  course  in  appellate 
criminal  practice  in  Washington,  D.C. 

Mediator,  Superior  Court  and  U.S.  District  Court, 
Washington,  D.C:   Trained  mediator  in  alternative 
dispute  resolution  programs  in  local  and  Federal 
courts;  mediated  numerous  cases. 
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II.   FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 


1.  List  sources,  amounts  and  dates  of  all  anticipated 
receipts  from  deferred  income  arrangements,  stoclc, 
options,  unconyleted  contracts  and  other  future 
benefits  which  you  expect  to  derive  from  previous 
business  relationships ,  professional  services , 
firm  memberships,  former  enployers,  clients,  or 
customers.   Please  describe  the  arrangements  you 
have  made  to  be  compensated  in  the  future  for  any 
financial  or  business  interest. 

Book  royalties  from  A.E.  Knopf. 

Estate  of  George  Banker  Adm  7427-85,  Probate 
Division,  Superior  Court,  Washington,  D.C. 
Awaiting  court  award  of  legal  fees.   $8,127 
claimed. 

Civil  Service  Retirement  System--For  government 
service;  adjusted  anniversary  date  June  24,  1978. 
Amount  undetermined. 

Keough  Plan--Rushmore  Fund  for  Government 
Investors,  Bethesda,  MD. 

IRA — Rushmore  Fund  for  Government  Investors, 
Bethesda,  MD. 

2 .  Explain  how  you  will  resolve  any  potential 
conflict  of  interest,  including  the  procedure  you 
will  follow  in  determining  these  areas  of  concern. 
Identify  the  categories  of  litigation  and 
financial  arrangements  that  are  likely  to  present 
potential  conflicts  of  interest  during  your 
initial  service  in  the  position  to  which  you  have 
been  nominated . 

I  expect  no  potential  conflicts  from  prior  private 
practice.  In  the  unlikely  event  a  former  personal 
client  is  involved,  I  would  disclose  this  fact  and 
recuse  myself. 

Matters  involving  the  U.S.  Army: 

As  to  matters  which  came  to  my  personal 
attention  as  Principal  Deputy  General 
Counsel,  I  would  recuse  myself; 
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As  to  matters  which  came  to  the  Army  General 
Counsel's  Office  during  my  tenure,  although 
not  to  my  personal  attention,  and  as  to  other 
matters  which  arose  during  my  tenure,  but 
which  did  not  come  to  the  Army  General 
Counsel's  Office,  I  would  disclose  my  prior 
position  and  would  follow  Code  of  Judicial 
Conduct . 

Do  you  havQ  any  plans,  conmitments ,  or  agreements 
to  pursue  outside  employment,  with  or  without 
compensation,  during  your  service  with  the  court? 
If  so,  explain. 

No. 

List  sources  and  amounts  of  all  income  received 
during  the  calendar  year  preceding  your  nomination 
and  for  the  current  calendar  year,  including  all 
salaries,  fees,  dividends,  interest,  gifts,  rents, 
royalties,  patents,  honoraria,  and  other  items 
exceeding  $500  or  more  (If  you  prefer  to  do  so, 
copies  of  the  financiail  disclosure  report, 
required  by  the  Ethics  in  Government  Act  of  1978, 
may  be  substituted  here.) 

See  attached  AO-10  Form. 

Please  conplete  the  attached  financial  net  worth 
statement  in  detail  (Add  schedules  as  called  for) . 

See  attached  statement  and  schedule. 

Have  you  ever  held  a  position  or  played  a  role  in 
a  political  campaign?   If  so,  please  identify  the 
particulars  of  the  caspaign,  including  the 
candidate,  dates  of  the  campaign,  your  title  and 
responsibilities . 

No. 
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III.   GENERAL  (PUBLIC) 


An  ethical  consideration  under  Canon  2  of  the 
American  Bar  Association ' s  Code  of  Professional 
Responsibility  calls  for  "every  lawyer,  regardless 
of  professionzuL  prominence  or  professionztl 
workload,  to  find  some  time  to  participate  in 
serving  the  disadvantaged."   Describe  what  you 
have  done  to  fulfill  these  responsibilities, 
listing  specific  instances  and  the  amount  of  time 
devoted  to  each. 

As  an  associate  at  Weaver  &  Glassie,  I  served 
as  legal  advisor  to  local  civil  rights  groups 
which  were  engaged  in  desegregating  de  facto 
segregated  rental  housing  in  the  Washington 
Metropolitan  area.   The  program  consisted  of  white 
and  African-American  individuals  inquiring  as 
potential  tenants  into  vacancies  and  rates.   If 
discrimination  was  revealed,  I  negotiated 
agreements  with  the  rental  agents  to  end  this 
practice. 

During  my  periods  of  governmental  service,  I 
did  not  engage  in  private  law  practice,  whether 
pro  bono  or  otherwise.   However,  in  the  mid- 
1960 's,  I  participated  in  a  non-legal  community 
referral  program  sponsored  by  a  neighborhood 
church.   I  spent  a  number  of  evening  hours  each 
week  in  a  neighborhood  office  in  the  H  Street, 
Northeast  corridor,  giving  advice  and  guidance  to 
walk-in  and  call-in  residents  seeking  community 
services.   I  also  tutored  children  in  reading  in 
the  far  Northeast  sections  of  Washington. 

A  substantial  portion  of  my  second  period  of 
private  practice  was  pro  bono.   Most  of  my  clients 
were  indigent  defendants  whom  I  represented  at 
reduced  rates,  25%  or  less,  or  with  court 
reimbursement.   Although  the  formal  rate  of 
reimbursement  was  perhaps  a  third  of  my  normal 
fees,  the  effective  hourly  rate  was  often  as  low 
as  10%. 

I  also  handled  probate  matters — almost  all 
small  estates,  and  received  little  or  no 
compensation.   I  also  took  advantage  of  Bar 
programs  of  continuing  legal  education  which 
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required  a  commitment  to  provide  free  legal 
representation  to  indigents  with  legal  problems  in 
those  areas.   I  was  appointed  by  judges  to 
represent  pro  se  litigants  appearing  before  them. 

I  represented  service  members  at  nominal  fee 
before  the  Armed  Forces  Physical  Evaluation  Board. 
The  Board  determines  when  members  are  discharged 
or  retired  for  medical  reasons,  and  the  level  of 
treatment  and  benefits  they  receive. 

I  have  served  as  an  unpaid  arbitrator  and 
mediator  in  various  programs.   I  participated  in  a 
program  sponsored  by  the  Better  Business  Bureau  in 
which  automobile  companies  agreed  to  submit  to 
mandatory  binding  arbitration  of  consumer 
complaints.   I  was  also  a  participating  legal 
member  of  the  Maryland  medical  claims  arbitration 
system,  which  resolved  disputes  about  liability 
for  medical  expenses  outside  the  judicial  process. 
I  served  as  a  mediator  for  the  D.C.  Superior 
Court,  including  their  "settlement  days"  program. 
I  also  participated  as  a  mediator  in  the 
alternative  dispute  resolution  program  sponsored 
by  the  U.S.  District  Court  and  U.S.  Court  of 
Appeals  for  the  D.C.  Circuit. 

The  American  Bar  Association ' s  Conmentary  to  its 
Code  of  Judicial  Conduct  states  that  it  is 
inappropriate  for  a  judge  to  hold  membership  in 
any  organization  that  invidiously  discriminates  on 
the  basis  of  race,  sex,  or  religion.   Do  you 
currently  belong,  or  have  you  belonged,  to  any 
organization  which  discriminates  —  through  either 
formal  membership  requirements  or  the  practical 
in^lementation  of  membership  policies?   If  so, 
list,  with  dates  of  membership.   What  you  have 
done  to  try  to  change  these  policies? 

No. 
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Is  there  a  selection  cotnoission  in  your 
jurisdiction  to  reconmend  candidates  for 
nomination  to  the  federal  courts?   If  so,  did  it 
recosnend  your  nomination?   Please  describe  your 
experience  in  the  entire  judicial  selection 
process,  from  beginning  to  end  (including  the 
circumstances  which  led  to  your  nomination  and 
interviews  in  which  you  participated) 

There  is  no  judicial  selection  commission  for 
candidates  for  the  U.S.  Court  of  Federal  Claims. 
Upon  learning  of  an  anticipated  vacancy  on  the 
U.S.  Court  of  Appeals  for  the  Federal  Circuit,  I 
wrote  to  the  Department  of  Justice,  offering 
myself  as  a  candidate.   Some  time  later,  I  was 
interviewed  by  representatives  of  the  Department 
of  Justice  and  the  Office  of  Counsel  to  the 
President  as  a  candidate  for  a  vacancy  on  the 
Court  of  Appeals  for  the  Federal  Circuit  and  for  a 
vacancy  on  the  Court  of  Federal  Claims.   I  was 
then  interviewed  by  the  Federal  Bureau  of 
Investigation.   My  nomination  to  be  an  associate 
:udge  on  the  U.S.  Court  of  Federal  Claims  was  sent 
to  the  Senate  on  March  29,  1996.   The  American  Bar 
Association  does  not  review  nominees  for  the  Court 
of  Federal  Claims. 

Has  anyone  involved  in  the  process  of  selecting 
you  as  a  judicial  nominee  discussed  with  you  any 
specific  case,  legal  issue  or  question  in  a  manner 
that  could  reasonably  be  interpreted  as  asking  how 
you  would  rule  on  such  case,  issue  or  question? 
If  so,  please  explain  fully. 

No. 

Please  discuss  your  views  on  the  following 
criticism  involving  "judicial  activism.  " 

The  role  of  the  Federal  judiciary  within  the 
Federal  Government,  and  within  society  generally, 
has  become  the  siibject  of  increasing  controversy 
in  recent  years.   It  has  become  the  target  of  both 
popular  and  academic  criticism  that  alleges  that 
the  judicial  branch  has  usurped  many  of  the 
prerogatives  of  other  branches  and  levels  of 
government . 
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Some  of  the  characteristics  of  this  "judicial 
activism"  have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward 
problem-solution  rather  than  grievance- 
resolution  ; 

b.  A  tendency  by  the  judiciary  to  esploy 
the  individual  plaintiff  as  a  vehicle 
for  the  inyosition  of  far-reaching 
orders  extending  to  broad  classes  of 
individuals ; 

c.  A  tendency  by  the  judiciary  to  impose 
broad,  affirmative  duties  upon 
governments  and  society ; 

d.  A  tendency  by  the  judiciary  toward 
loosening  jurisdictional  requirements 
such  as  standing  and  ripeness ;  and 

e.  A  tendency  by  the  judiciary  to  impose 
itself  upon  other  institutions  in  the 
manner  of  an  administrator  with 
continuing  oversight  responsibilities . 

I  received  a  critical  part  of  my  legal 
education  as  an  aide  to  Senator  Sam  J.  Ervin,  Jr., 
especially  as  Chief  Counsel  to  the  two  Judiciary 
Subcommittees  he  chaired:   Separation  of  Powers 
Subcommittee  and  Constitutional  Rights 
Subcommittee.   Senator  Ervin  had  been  a  practicing 
lawyer,  a  justice  of  the  North  Carolina  Supreme 
Court,  and  a  legislator.   He  knew  the  different 
responsibilities  of  the  private  lawyer,  the 
legislator,  and  the  judge.   He  was  a  constitu- 
tionalist and  a  strict  constructionist.   He  knew 
it  was  the  courts'  responsibility  to  apply  the  law 
as  written.   I  have  been  mindful  of  those 
principles  and  I  have  used  them  as  a  guide 
throughout  my  legal  career. 
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FINANCIAL    DISCLOSURE    REPORT 

FOR    CALENDAR    YEAR    1995//^^^ 


Pub     L     No 


IS    U   S    C      App 


vember    3C.    1989 


1      Person   Reporting    tUiit    njme .    (int.    middle    inicull 

Baskir,     Lawrence    M. 

2      Court    or   Organization 

U.S.    Court    of    Federal    Claims 

3     Date  of   Report 
01/  07/    97 

i     Title      (Article    111    judges    indicate   sctive   or 

senior   ststus.    MsgistrAte    judges    indicate 

Judge 

S      Report    Type    Icneck   appropriate    typej 
X       Nomination.    Date  1/7/97 
Initial      Annual      Pinal 

t      Reporting    Period 

-  /  -/yo-,2'3I/'j6 

7     cnsmbers  or   Otiice   Address 

Office  of   the  Army  General  Counsel 
104  Army  Pentagon    (Room  2E722) 
Washington,    D.C.      20310-0104 

8      On   the   basis   of    the    information   contained    in   this   Report    and 
any  modifications   pertaining   thereto      it    is,    in   my   opinion, 
in  co«npli«nce   with   applicable    laws   and   regulations 

Reviewing   Officer                                                                                  Date 

IMPORTANT  NOTES:  The  instruclions  accompanying  ihis  form  musl  be  followed     Complete  all  pans, 
checking  the  NONE  box  for  each  seclion  where  you  have  no  reportable  information     Sign  on  last  page. 
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FINANCIAL  DISCLOSURE  REPORT 


Ma—  or   P«rBon  Report  li>9 

Baskir,    Lawrence  M. 


Kct  o(  ><port 

01/  07/97 


VII.  Page  gi  INVESTMENTS  and  TRUSTS  -  income,  value,  transactions 

and  dcpendeot  childien.  See  pp.  37-54  oriostructioiu.) 


(Includes  ihosc  of  spouse 
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PHOkNCIAL  DISCLOSDRE  REPORT 


Nam  of  Pvraczi  Reporting 

Eaakir,    Lawrence  M. 


Date  ol  R«port 
01/07/97 


Vm.   ADDITIONAL  INFCWMATION  or  EXPLANATI(W&   Ondicate  pan  of  Report.) 


DC  CERTinCATlON. 

In  compliance  with  the  provisions  of  28  US.C  §  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Ojmminee  on  Judicial  Activities, 
and  to  the  best  of  my  knowledge  al  the  time  after  reasonable  inquiry,  I  did  not  perform  any  adjudicatory  funaion  in  any  litigation  during  the 
period  covered  by  this  report  in  which  I,  my  spouse,  or  my  minor  or  dependent  children  had  a  financial  interest,  as  defined  in  Canon  3C(3Xc), 
in  the  outcome  of  such  litigaiioa 

I  certify  that  all  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent  childrea  if  any)  is  accurate, 
tnie,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reported  was  withheld  because  it  met  applicable 
siaiutaiy  provisions  permitting  norv-disclosure. 

I  further  certify  thai  earned  income  from  outside  employnwn  and  honoraria  and  the  acceptance  of  gifU  which  have  been  reported  are  in 
compliance  with  the  provisions  of  5  U.S.C.A.  app  7,  §  501  et  seq.,  5  US.C.  §  7353  and  Judicial  Conference  regulations. 


h  /3-c^L( 


SaaaTe^ — iit^M't^t<,   /     ■      /c^Cc^P*^ Date         01/07/97 

ANY  INDIVIDUAL  WHO  KNOWINGLY  AND  WILFULLY  FALSIRES  OR  FAILS  TO  RLE  THIS  REPORT  MAY  BE  SUBJECT 
TO  aVIL  AND  CRIMINAL  SANCTIONS  (5  U.S.C.A.  APP.  6,  §  104.) 


nUNG  INSTRUCTIONS: 

Mail  signed  original  and  3  additional  copies  to:  Committee  on  Financial  Disclosure 

Administrative  Office  of  the 

United  Stales  Courts 
One  Columbus  Grcle,  HE,  Suite  2-301 
Washington,  DC  20544 
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FDVANaAL  JTATlME>fT 


Provide  •  compteie,  cuncn(  flAutclal  ntl  worth  tUKmtni  which  iiemitei  \n  deiill 
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holdiflgO  *11  iJjbUibtj  (bdudlfli  dtbu,  mongtgei.  lo*ni.  ifld  oih«f  roMnclil  oblJ|»tJon«)  of 
yourvel/,  you/  tpouje.  md  oihcf  lnvne<ljne  nxmbto  of  youx  housthold. 
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SCHEDULE 

ASSETS 
(Values  are  as  of  12/31/96  unless  noted) 

U.S.  Government  Securities:  $250 

Children        US  Savings  Bonds  (Face  Value)  250 

Listed  Securities:  $6,211 

Children        2  shares  of  Starter  Corporation  (MTB)  1 1 

Children        Neuberger-Berman  Sel.  Focus  Fund  (CEB)  5,800 

Children        Neuberger-Berman  Sel.  Focus  Fund  (MTB)  400 

Unlisted  Securities:  $0 

Real  Estate  Owned:  $830,000 

Joint  Residence  (Chevy  Chase,  MD)  650,000 

Joint  West  Virginia  Property  180,000 

Other  Assets  -  Itemize:  $1,073,000 

Personal  Property:  $80,000 

Mutual  Funds:  $1,086,200 

LMB  Rushmore  Fund  for  Gov't  Investors 

(MM-Keogh),  Bethesda,  MD  46,000 

LMB  Rushmore  Fund  for  Gov't  Investors 

(MM-IRA),  Bethesda,  MD  38,000 

Spouse         Fidelity  Magellan  (Mutual  Fund) 

(FTLFB  Retirement  Fund)  1/96  365,000 

Children        Fidelity-Asset  Manager  (MTB)  34,000 

Children        Fidelity-Blue  Chip  Grovirth  (MTB)  20,000 

Children        Fidelity-Asset  Manager  (CEB)  35,000 

Children        Fidelity-Disciplined  Equity  (CEB)  13,000 

Spouse         Chevy  Chase  FSB  (IRA-MM)  (Mutual  Fund)  4,800 

LMB  Rushmore  Fund  (Estimate)  100 

Spouse         T.  Rowe  Price-lnt'l  Stock  (FTLFB 

Retirement  Fund)  48,000 

Spouse         T.  Rowe  Price-New  Amehca  Growth  274,000 

(FTLFB  Retirement  Fund) 
Spouse         T.  Rowe  Price-Prime  Reserve  135,000 

(FTLFB  Retirement  Fund) 
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Mutual  Funds  (Continued) 

Spouse  T.  Rowe  Price-US  Treasury  MM  34,000 

(FTLFB  Retirement  Fund) 
Spouse         Chevy  Chase  Securities 

(Fidel.  Cash  Reserves)  IRA  (11/95)  17,000 

Spouse         Kemper  Portfolio/Government  Portfolio 

IRA  (11/95)  12,300 

Spouse         First  Trust  GNMA  FD  Unit  IRA  (1 1/95)  4,900 

Children        Bear,  Stearns  Security  (Josephthal,  Lyon 

&  Ross)  (MTB)  5.200 


Other:  $450 

Children         Israel  Bonds  (Estimated)  450 


CONTINGENT  LIABILITIES 


Other  special  debt: 

Spouse         Nations  Bank,  Washington,  DC 
(Feldesman,  Tucker,  Leifer, 
Fidell  &  Bank  Law  Firm  Line  of  Credit) 


LIABILITIES 


Real  Estate  Mortgages  Payable:  $265,000 

Joint  Residence,  Chevy  Chase,  MD 
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.      FRANCIS  M.  ALLEGRA 
Full  name  (include  any  former  names  used). 
Francis  Marion  AUegra 
Address:   List  current  place  of  residence  and  office  address(es). 

Home:  Vienna,  Virginia 

Office:  Room  5236 

United  States  Department  of  Justice 
950  Permsylvania  Avenue,  NW 
Washington,  D.C.   20530 

Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).  List  spouse's 
occupation,  employer's  name  and  business  address(es). 


Status: 

Wife's  occupation: 

Employer: 


Married  to  the  former  Regina  Lynne  Esposito. 

Public  relations  specialist;  photographer 

Northern  Virginia  Community  College 
4001  Wakefield  Chapel  Road 
Brault  Building 
Annandale,  Virginia  22003-3796 


Education:  List  each  college  and  law  school  you  have  attended,  including  dates  of 
attendance,  degrees  received,  and  dates  degrees  were  granted. 


School: 

Dates  of  Attendance: 

Degree: 

School: 

Dates  of  Attendance: 

Degree: 

Date  Degree  Granted: 

School: 

Dates  of  Attendance: 

Degree: 

Date  Degree  Granted: 


Case  Western  Reserve  University 
September  1974-December  1976 
None  (transferred) 

Borromeo  College  of  Ohio 
January  1977-May  1978 
B.A.  (magna  cum  laude) 
May  11,  1978 

Cleveland-Marshall  College  of  Law 
Cleveland  State  University 
September  1978-June  1981 
J.D.  (magna  cum  laude) 
June  12,  1981 
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Employment  Record:   List  (by  year)  all  business  or  professional  corporations, 
companies,  firms,  or  other  enterprises,  partnerships,  institutions  and 
organizations,  nonprofit  or  otherwise,  including  firms,  with  which  you  were 
connected  as  an  officer,  director,  partner,  proprietor,  or  employee  since 
graduation  from  college. 


Dates  of  Employment: 
Employer: 

Position  Held: 


June  1978  -  September  1978 

Cleveland  Catholic  Diocese 

Camp  Happiness  for  Mentally  Retarded  Children 

Assistant  Director 


Dates  of  Employment: 
Employer: 

Position  Held: 


January  1979  -  May  1979 
Cleveland  State  University  (work  study) 
Professor  Ronald  Rosenberg 
Research  Assistant 


Dates  of  Employment: 
Employer: 

Position  Held: 


June  1979  -  June  1980 

Cleveland  Catholic  Diocese 

Federation  for  Catholic  Community  Planning 

Law  Clerk 


Dates  of  Employment: 
Employer: 

Position  Held: 


June  1980  -  September  1980 
United  States  Department  of  Justice 
Tax  Division 
Summer  Law  Intern 


Dates  of  Employment: 
Employer: 

Position  Held: 


September  1980  -  February  1981 

United  States  Department  of  Justice 

U.S.  Attorney  for  the  Northern  District  of  Ohio 

Law  Clerk 


Dates  of  En^)loyinent: 
Employer: 

Position  Held: 


May  1981  -  July  1981 
Squire,  Sanders  &  Dempsey 
Cleveland,  Ohio 
Associate 


Dates  of  Employment: 
En^)loyer: 

Position  Held: 


August  1981  -  July  1982 
United  States  Court  of  Claims 
Chief  Trial  Judge  Philip  R.  Miller 
Judicial  Clerk 
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Dates  of  Employment: 
Employer: 

Position  Held: 


-3- 

August  1982  -  May  1984 
Squire,  Sanders  &  Dempsey 
Cleveland,  Ohio 
Associate 


Dates  of  Employment: 
Employer: 

Position  Held: 

Dates  of  Employment: 
Employer: 

Position  Held: 

Dates  of  Employment: 
Employer: 

Position  Held: 

Dates  of  Employment: 
Employer: 

Position  Held: 

Dates  of  Employment: 
Employer: 

Position  Held: 

Dates  of  Employment: 
Employer: 

Position  Held: 


May  1984  -  October  1988 

United  States  Department  of  Justice 

Tax  Division 

Line  Attorney,  Appellate  Section 

October  1988  -  November  1989 

United  States  Department  of  Justice 

Tax  Division 

Special  Assistant  to  the  Assistant  Attorney  General 

December  1989  -  February  1994 

United  States  Department  of  Justice 

Tax  Division 

Counselor  to  the  Assistant  Attorney  General 

March  1994  -  September  1994 
United  States  Department  of  Justice 
Office  of  the  Associate  Attorney  General 
Counselor  to  the  Associate  Attorney  General 

October  1994  -  present 
United  States  Department  of  Justice 
Office  of  the  Associate  Attorney  General 
Deputy  Associate  Attorney  General 

January  1997  -  present 
University  of  Maryland 
School  of  Law 
Adjunct  Professor 


Military  Serrice:  Have  you  had  any  military  service?  If  so,  give  particulars, 
including  the  dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  of 
discharge  received. 


I  have  not  had  any  military  service. 
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Honors  and  awards:  List  (by  year)  any  scholarships,  fellowships,  honorary 
degrees,  and  honorary  society  memberships  that  you  believe  would  be  of  interest  to 
the  Committee. 

Academic 

Year:  1974  (Case  Western  Reserve) 

Honor:  Huntington  Foundation  Grant. 

Years :  1 978- 1 98 1  (Cleveland-Marshall  College  of  Law) 

Honors:  Law  Review,  Symposium  Editor 

Awards:  Cleveland-Marshall  Alumni  Scholarship;  Judge  F.  Skeel  Property 

Award;  Anderson  Award  (Best  Student  Article);  Levine  Award  (Best 
Legal  Writing);  American  Jurisprudence  Awards  (Property  and  Business 
Associations). 

Employment 

Year:  1985  -  Outstanding  Attorney  Award,  Tax  Division,  U.S.  Department  of 

Justice. 

Year:  1987  -  Outstanding  Attorney  Award,  Tax  Division,  U.S.  Department  of 

Justice. 

Year:  May,  1989  -  Special  Achievement  Award,  Tax  Division,  U.S. 

Department  of  Justice. 

Year:  November,  1989  ~  Special  Achievement  Award,  Tax  Division,  U.S. 

Department  of  Justice. 

Year:  1991  -  Outstanding  Attorney  Award,  Tax  Division,  U.S.  Department  of 

Justice. 

Year:  1994  -  Special  Achievement  Award,  Office  of  the  Associate  Attorney 

General,  U.S.  Department  of  Justice. 

Year:  19%  -  Selection  to  the  Senior  Executive  Service. 
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9.  Bar  Associations:  List  all  bar  associations,  legal  or  judicial-related  committees  or 
conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles  and  dates 
of  any  offices  which  you  have  held  in  such  groups. 

Association:  District  of  Columbia  Bar 

Titles:  None 

Association:  National  Italian  American  Bar  Association  (NIABA) 

Titles:  Vice-President,  DC.  Chapter 

Editor-in-Chief,  NIABA  Uw  Review  (1994-1995) 

Association:  National  Italian  American  Foundation,  Legal  Circle 

Titles:  None 

Association:  American  Bar  Association  (1982-1990) 

Titles:  None 

10.  Other  Memberships:  List  all  organizations  to  which  you  belong  that  are  active  in 
lobbying  before  public  bodies.  Please  list  all  other  organizations  to  which  you 
belong. 

Organizations  Active  in  Lobbying: 

None 

Other  Organizations: 

National  Italian  American  Foundation 

Order  Sons  of  Italy  in  America 

Cleveland-Marshall  Alumni  Association 

St.  Edward  High  School  Alumni  Association 

Italian  American  Democratic  Leadership  Committee  (contributor  only) 

Smithsonian  Resident  Associates 

Our  Lady  of  Good  Counsel  Catholic  Church,  Vienna,  Virginia 

11.  Court  Admission:  List  all  courts  in  wliich  you  have  been  admitted  to  practice,  with 
dates  of  admission  and  lapses  if  any  such  memberships  lapsed.  Please  explain  the 
reason  for  any  lapse  of  membership.  Give  the  same  information  for  administrative 
bodies  which  require  special  admission  to  practice. 

a.  Court:  United  States  Supreme  Court 

Date  of  Admission:     October  13,  1987 


902 


-6- 

b.  Court:  Supreme  Court  of  the  State  of  Ohio 
Date  of  Admission:     November  6,  1981 

c.  Court:  District  of  Columbia  Court  of  Appeals 
Date  of  Admission:     February  7,  1983 

d.  Court:  United  States  Court  of  Appeals  for  the  Federal  Circuit 
Date  of  Admission:     January  21,  1983 

e.  Court:  United  States  Court  of  Appeals  for  the  First  Circuit 
Date  of  Admission:     October  13,  1987 

f.  Court:  United  States  Court  of  Appeals  for  the  Second  Circuit 
Date  of  Admission:     July  17,  1984 

g.  Court:  United  States  Court  of  Appeals  for  the  Fourth  Circuit 
Date  of  Admission:     October  7,  1986 

h.         Court:  United  States  Court  of  Appeals  for  the  Fifth  Circuit 

Date  of  Admission:     February  4,  1985 

i.  Court:  United  States  Court  of  Appeals  for  the  Tenth  Circuit 

Date  of  Admission:     January  30,  1985 

j  Court:  United  States  Court  of  Federal  Claims 

Date  of  Admission:     January  21,  1983 

k.         Court:  United  States  Tax  Court 

Date  of  Admission:     July  6,  1982  (Lapsed) 
Reason  for  Lapse:       Did  not  renew  membership. 

By  virtue  of  my  status  as  a  Justice  Department  attorney,  I  was  admitted  in  non-bar 
status,  for  purposes  of  oral  argument,  in  the  following  circuits:  Third,  Sixth,  Seventh, 
Ninth  and  Eleventh. 

12.       Published  Writings;  List  the  titles,  publishers,  and  dates  of  books,  articles, 

reports,  or  other  published  material  you  have  written  or  edited.  Please  supply  one 
copy  of  all  published  material  not  readily  available  to  the  Committee.  Also,  please 
supply  a  copy  of  all  speeches  by  you  on  issues  involving  constitutional  law  or  legal 
policy.   If  there  were  press  reports  about  the  speech,  and  they  are  readily  available 
to  you,  please  supply  them. 
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Published  articles: 

a.  Note,  "Executive  Order  12,114   -  Environmental  Effect  Abroad:    Does  it  Really 
Further  the  Purposes  of  NEPA?,"  29  Cleve.  State  L.  Rev.  109  (1980). 

b.  "Protest  Boycotts  as  Restraints  of  Trade  Under  the  Sherman  Act:   A  Proposed 
Standard,"  30  Cleve.  St.  L.  Rev.  221  (1981). 

c.  "Bankruptcy  Courts:   The  Tax  Forum  for  the  90s,"  38  Fed.  Bar  News  &  J.  338 
(1991). 

d.  "Section  482:  Mapping  the  Contours  of  the  Abuse  of  Discretion  Standard  of 
Judicial  Review,"  13  Va.  Tax  Rev.  423  (1994). 

Outlines  for  seminars: 

a.  "A  Beltway  Perspective:   Current  Cases  and  Other  Developments  with  Attention 
to  Tax  Aspects  of  Bankruptcy  that  Affect  General  Practitioners,"  Notre  Dame 
Tax  and  Estate  Planning  Institute  (1991). 

b.  "The  Role  of  the  Justice  Department  in  Bankruptcy  Tax  Litigation,"  Washington 
State  Bankruptcy  Tax  Institute  (1992) 

c.  "The  Role  of  the  Justice  Department  in  Bankruptcy  Tax  Litigation,"  ABA  CLE 
Program  (1992). 

d.  "Settlements,"  Cleveland  State  Tax  Institute  (1997). 
Material  edited: 

a.  Symposium:   Clinical  Legal  Education  and  the  Legal  Profession,  29  Cleve.  St. 
L.  Rev.  345-842  (1981). 

b.  1  National  Italian  American  Bar  Association  Law  Journal  (1991). 

c.  2  National  Italian  American  Bar  Association  Law  Journal  (1992). 

Speeches: 

a.         "Bonaparte:  The  Reformer,"  given  in  the  Great  Hall  of  the  Justice  Department 
on  July  25,  1997. 
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b.  Center  for  Sex  Offender  Management  -  spoke  on  Federal  efforts  to  promote  the 
effective  use  of  sex  offender  registration  and  community  notification  in 
managing  sex  offenders  at  the  conference  conducted  in  Phoenix,  Arizona  on 
February  23,  1998.   (I  did  not  use  notes  for  this  presentation.) 

c.  I  have  participated  on  various  panels  and  given  informal  remarks  on  the  subject 
of  compliance  with  the  Supreme  Court's  decision  in  Adarand  (particularly 
focusing  on  the  area  of  employment),  all  before  groups  of  Government 
employees.   None  of  these  remarks  were  formal  speeches  and  I  have  not 
retained  any  notes  for  these  remarks. 

13.  Health:  What  is  the  present  state  of  your  health?  List  the  date  of  your  last 
physical  examination. 

The  present  state  of  my  health  is  excellent.  My  last  complete  physical  examination  was 
on  April  30,  1998. 

14.  Judicial  Offices:  State  (chronologically)  any  judicial  ofTices  you  have  held,  whether 
such  position  was  elected  or  appointed,  and  a  description  of  the  jurisdiction  of  each 
such  court. 

I  have  not  held  any  judicial  offices. 

15.  Citations:  If  you  are  or  have  been  a  judge,  provide:  (1)  citations  for  the  ten  most 
significant  opinions  you  have  written;  (2)  a  short  summary  of  an  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or  where  your  judgment  was 
affirmed  with  significant  criticism  of  your  substantive  or  procedural  rulings;  and 
(3)  citations  for  significant  opinions  on  federal  or  state  constitutional  issues, 
together  with  the  citation  to  appellate  court  rulings  on  such  opinions.  If  any  of  the 
opinions  listed  were  not  officially  reported,  please  provide  copies  of  the  opinions. 

Not  applicable  (see  answer  to  question  14). 

16.  Public  Office:  State  (chronologically)  any  public  offices  you  have  held,  other  than 
Judicial  offices,  including  the  terms  of  service  and  whether  such  positions  were 
elected  or  appointed.  State  (chronologically)  any  unsuccessful  candidacies  for 
elective  public  office. 

I  have  not  held  any  public  offices.  I  have  not  run  for  elective  public  office. 
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17.       Legal  Career: 


Describe  chronologically  your  law  practice  and  experience  after 
graduation  from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if  so,  the  name  of 
the  judge,  the  court,  and  the  date  of  the  period  you  were  a 
clerk; 

From  August  1981  through  July  1982,  I  was  a  judicial  clerk  to  Chief 
Trial  Judge  Philip  R.  Miller  of  the  United  States  Court  of  Claims  (the 
trial  bench  of  which  is  the  predecessor  to  the  current  United  States  Court 
of  Federal  Claims). 

2.  whether  you  practiced  alone,  and  if  so,  the  addresses  and 
dates; 

I  have  never  practiced  alone. 

3.  the  dates,  names  and  addresses  of  law  firms  or  offices, 
companies  or  governmental  agencies  with  which  you  have 
been  connected,  and  the  nature  of  your  connection  with  each. 

a.  Dates:  August  1982  through  May  1984 

Employer:       Squire,  Sanders  &  Dempsey 
4900  Key  Tower 
127  Public  Square 
Cleveland,  Ohio  44114-1304 

Connection:     I  was  an  associate  at  Squire,  Sanders  &  Dempsey 
specializing  in  tax  law.  My  primary 
responsibilities  involved  tax  controversy  work 
(audits,  appeals  and  Utigation),  corporate  tax 
planning  and  industrial  development  bonds. 

b.  Dates:  May  1984  through  February  1994 

Employer:       Tax  Division 

United  States  Department  of  Justice 
950  Pennsylvania  Avenue,  NW 
Washington,  D.C.   20530 
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Connection:     In  May  1984,  I  was  hired  as  a  line  attorney  in  the 
Appellate  Section  of  the  Tax  Division,  where  my 
docket  was  comprised  of  tax  and  bankruptcy  cases 
in  the  United  States  Courts  of  Appeals.   My 
primary  responsibilities  were  to  draft  briefs  and 
present  oral  argument  in  these  cases.   In  October 
1988,  I  was  given  the  position  of  Special  Assistant 
to  the  Assistant  Attorney  General  and,  in 
December  1989  became  Counselor  to  the  Assistant 
Attorney  General.   In  the  latter  two  positions,  I 
still  maintained  a  docket  of  appellate  cases, 
including  some  of  the  more  complex  cases  handled 
by  the  Tax  Division,  while  also  providing  legal 
assistance  and  advice  to  the  Assistant  Attorney 
General  on  tax,  bankruptcy  and  managerial  issues. 

Dates:  February  1994  -  present 

Employer:       Office  of  the  Associate  Attorney  General 
United  States  Department  of  Justice 
950  Pennsylvania  Avenue,  NW 
Washington,  D.C.   20530 

Connection:     In  February  1994,  I  was  given  the  position  of 

Counselor  to  the  Associate  Attorney  General  and 
later  was  promoted  to  Deputy  Associate  Attorney 
General.   In  those  positions,  I  have  provided  legal 
and  policy  advice  to  the  Associate  Attorney 
General  in  a  wide  range  of  areas  including 
bankruptcy,  tax,  court  reform  and  antitrust. 

What  has  been  the  general  character  of  your  law  practice, 
dividing  it  into  periods  with  dates  if  its  character  has  changed 
over  the  years? 

Describe  your  typical  former  clients,  and  mention  the  areas,  if 
any,  in  which  you  have  specialized. 

While  an  associate  at  Squire,  Sanders  &  Dempsey,  my  practice 
consisted  primarily  of  drafting  memoranda  on  various  legal  topics 
relating  to  Federal  and  State  taxation.   I  provided  support  for 
various  tax  litigation  and  administrative  proceedings  handled  by 
the  firm,  but  did  not  appear  in  court.   In  terms  of  tax  planning. 


m 


- 11  - 

my  primary  area  of  expertise  involved  industrial  development 
bonds,  an  area  in  which  the  firm  was  known  as  a  leading 
nationwide  expert.   Typical  clients  during  this  period  included 
large  corporations,  such  as  Sohio  (now  BP  America)  and 
Cleveland  Electric  Illuminating,  as  well  as  various  bond  issuers 
(primarily  state  and  local  governmental  entities). 

As  a  line  attorney  in  the  Appellate  Section,  I  spent  virtually  all 
my  time  in  Federal  appellate  litigation.   I  handled  a  docket  of 
approximately  20  cases  per  year,  which  cases  were  in  the  Federal 
courts  of  appeal  throughout  the  country  and  occasionally  the 
United  States  Supreme  Court.   I  drafted  briefs  in  these  cases  and 
presented  oral  argument  before  the  courts  (while  I  have  lost 
count,  I  argued  approximately  50  cases  in  the  courts  of  appeals). 
My  areas  of  expertise  included  cases  involving  substantive  tax 
issues  (e.g.,  questions  involving  the  deductibility  of  particular 
expenditures,  tax  accounting  questions  and  corporate  merger 
matters),  as  well  as  bankruptcy  law,  in  which  area  I  handled 
several  particularly  complex  matters. 

As  Special  Assistant  and  then  Counselor  to  the  Assistant  Attorney 
General,  I  assisted  two  Assistant  Attorneys  General  (William  S. 
Rose  and  Shirley  D.  Peterson),  as  well  as  two  Acting  Assistant 
Attorneys  General  (James  I.  K.  Knapp  and  James  A.  Bruton)  in 
managing  the  Tax  Division.   Initially,  I  was  responsible  for 
preparing  a  major  transition  report  for  Assistant  Attorney  General 
Rose.  During  the  tenure  of  Assistant  Attorney  General  Peterson, 
I  reviewed  settlements  and  other  civil  matters  requiring  the 
attention  of  the  Assistant  Attorney  General,  chaired  the 
Division's  bankruptcy  policy  committee,  provided  substantial 
assistance  on  appellate  matters,  worked  on  court  reform  issues 
and  was  primarily  responsible  for  preparing  the  Division's  budget 
submissions.  During  this  period,  I  continued  to  maintain  a 
reduced  appellate  docket,  although  some  of  the  cases  I  handled 
during  this  period  were  among  the  most  con^lex  of  my  career. 

As  Coimselor  to  the  Associate  Attorney  General,  I  primarily 
focused  on  civil  justice  reform  issues  and  the  National 
Performance  Review.  As  Deputy  Associate  Attorney  General,  I 
also  tnaintain  liaison  between  the  Associate  and  the  Antitrust  and 
Tax  Divisions,  and  also  provide  coordination  on  various  issues 
with  the  Justice  Management  Division.  While  in  the  Associate's 
office,  I  have  also  had  a  major  role  on  a  nimiber  of  Departmental 
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and  White  House  Task  Forces  and  working  groups,  focusing  on 
subjects  including  product  liability,  bankruptcy,  affirmative 
action,  the  national  sex  offender  registry,  welfare  reform  and 
tobacco. 

c.  1.  Did  you  appear  in  court  frequently,  occasionally,  or  not  at 
all?  If  the  frequency  of  your  appearances  in  court  varied, 
describe  each  such  variance,  giving  dates. 

2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 

(b)  state  courts  of  record; 

(c)  other  courts. 

3.  What  percentage  of  your  litigation  was: 

(a)  civil; 

(b)  criminal. 

One  hundred  percent  of  my  appearances  in  court  have  been  in  federal  courts  and 
have  involved  civil  litigation.  The  following  paragraphs  describe  the  nature 
of  my  litigation  practice  during  various  phases  in  my  career: 

a.  While  an  associate  at  Squire,  Sanders  and  Dempsey,  I  made  no 
appearances  in  court.   I  did  make  several  appearances  in  front  of  local 
property  tax  boards. 

b.  While  a  line  attorney  in  the  Appellate  Section  of  the  Tax  Division,  I 
appeared  regularly  before  the  various  U.S.  Courts  of  Appeals,  arguing 
approximately  between  a  half  dozen  and  dozen  cases  annually.  One 
hundred  percent  of  these  appearances  were  in  Federal  court.  While  the 
wide  majority  of  these  cases  were  civil  matters,  during  this  period  I  did 
draft  several  oppositions  to  petitions  for  certiorari  in  criminal  cases. 

c.  As  Counselor  to  the  Assistant  Attorney  General  of  the  Tax  Division,  I 
continued  to  draft  briefs  and  appear  before  the  U.S.  Courts  of  Appeals. 
During  this  period,  I  argued  approximately  three  to  four  cases  per  year. 
I  worked  on  several  Supreme  Court  cases  during  this  time  period  and 
was  at  table  in  a  support  role  for  the  oral  arguments  in  those  cases.  One 
hundred  percent  of  my  court  appearances  during  this  period  were  in 
Federal  court.   Virtually  all  the  matters  I  directly  handled  were  civil 
matters,  although  during  this  period,  particularly  during  1992  and  early 
1993,  I  became  increasingly  involved  in  helping  the  Acting  Assistant 
Attorney  General  (James  A.  Bruton)  to  supervise  criminal  matters. 


909 


-13- 

d.         As  Counselor  the  Associate  Attorney  General  and  Deputy  Associate 

Attorney  General,  I  have  been  actively  involved  in  supervising  civil  and 
crimiiial  matters,  including  reviewing  large  settlements,  arising  from  the 
Tax  and  Antitrust  Divisions,  but  have  not  directly  participated  in  that 
litigation.   All  the  litigation  I  have  supervised  has  been  in  Federal  courts. 

4.  State  the  number  of  cases  in  courts  of  record  you  tried  to 
verdict  or  judgment  (rather  than  settled),  indicating  whether 
you  were  sole  counsel,  chief  counsel,  or  associate  counsel. 

5.  What  percentage  of  these  trials  was: 

(a)  jury; 

(b)  non-jury. 

While  I  have  assisted  in  a  number  of  trial  matters  (including  preparing 
briefs  in  the  Heritage  Village  case  discussed  in  answer  to  question  18),  I 
have  not  tried  to  verdict  or  judgment  any  cases  in  courts  of  records.   As 
described  in  answer  to  question  17,  my  courtroom  practice  has 
almost  exclusively  involved  federal  appellate  litigation. 

18.       Litigation:  Describe  the  ten  most  significant  litigated  matters  which  you  personally 
handled.  Give  the  citations,  if  the  case  were  reported,  and  the  docket  number  and 
date  if  unreported.  Give  a  capsule  summary  of  the  substance  of  each  case. 
Identify  the  party  or  parties  whom  you  represented;  describe  in  detail  the  nature  of 
your  participation  in  the  litigation  and  the  final  disposition  of  the  case.  Also  state 
as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before 
whom  the  case  was  litigated;  and 

(c)  the  individual  name,  addresses,  and  telephone  numbers  of  co-counsel 
and  of  principal  counsel  for  each  of  the  other  parties. 

1.         Montana  Department  of  Revenue  v.  Kurth  Ranch.  511  U.S.  767  (1994). 

Stmunary: 

In  this  case,  Montana  law  enforcement  officers  raided  the  farm  of  the  Kurth 
family,  arrested  them  and  confiscated  and  later  destroyed  their  marijuana  plants. 
In  a  subsequent  Chapter  1 1  bankruptcy  proceeding,  the  Kurths  objected  to  a 
claim  filed  by  the  Montana  Department  of  Revenue  based  on  an  assessment 
under  Montana's  Dangerous  Drug  Tax  Act.   The  Bankruptcy  Court  held  that  the 
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assessment  of  the  tax  on  harvested  marijuana  was  a  form  of  double  jeopardy 
invalid  under  the  Fifth  Amendment.   The  District  Court  and  the  Tenth  Circuit 
affirmed  this  ruling  and  the  state  filed  a  petition  for  certiorari,  which  was 
granted.   In  the  Supreme  Court,  the  United  States  filed  an  amicus  curiae  brief  in 
support  of  the  Montana  Department  of  Revenue.   The  Supreme  Court  held  that 
the  tax  imposed  under  the  Act  had  characteristics  that  required  it  to  be 
considered  "punishment"  for  purposes  of  double  jeopardy  analysis  -  the  fact 
that  the  tax  was  imposed  for  deterrence  rather  than  revenue  production  and  was 
due  only  after  a  taxpayer  had  been  arrested.   However,  the  Court's  analysis  was 
narrow  in  scope  and,  importantly  for  the  United  States,  did  not  implicate 
Federal  taxes,  such  as  the  Federal  income  tax. 

Party  represented: 

The  United  States  (as  amicus  curiae). 

Nature  of  participation: 

I  provided  substantial  assistance  to  the  Office  of  the  Solicitor  General  in  drafting 
the  amicus  brief  of  the  United  States  and  in  preparing  for  oral  argument.  I  also 
represented  the  Commissioner  of  Internal  Revenue  in  a  case  involving  a  related 
issue,  McNichols  v.  Commissioner.  13  F.3d  432  (1st  Cir.  1993).  In  that  case, 
which  I  argued,  the  First  Circuit  held  that  the  assessment  of  tax  deficiencies  on 
property  already  forfeited  to  the  government  did  not  subject  McNichols,  a  drug 
dealer,  to  an  excessive  fine  in  violation  of  Eighth  Amendment,  nor  did  it 
constitute  multiple  punishments  as  proscribed  by  the  double  jeopardy  clause. 

Final  disposition: 

The  Supreme  Court  affirmed  the  rulings  of  the  lower  court,  disallowing  the 
claim  filed  by  the  Montana  Department  of  Revenue. 

Date  of  representation: 

1993-1994. 
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Name  of  the  court  and  name  of  the  justices: 

The  United  States  Supreme  Court 

Chief  Justice  William  H.  Rehnquist 
Justice  Harry  A.  Blackmun 
Justice  John  Paul  Stevens 
Justice  Sandra  Day  O'Connor 
Justice  Antonin  Scalia 
Justice  Anthony  M.  Kennedy 
Justice  David  H.  Souter 
Justice  Clarence  Thomas 
Justice  Ruth  Bader  Ginsburg 

Name,  addresses  and  telephone  numbers  of  co-counsel: 

James  Feldman,  Esq. 

Assistant  to  the  Solicitor  General 

Office  of  the  Solicitor  General 

United  States  Department  of  Justice 

Room  5509,   950  Pennsylvania  Avenue,  NW 

Washington,  D.C.  20530 

(202)  514-4277 

Name,  addresses  and  telephone  number  of  principal  counsel  for  other  parties: 

For  the  Montana  Department  of  Revenue: 

Paul  Van  Tricht,  Esq. 

Special  Assistant  Attorney  General 

Office  of  Legal  Affairs 

Department  of  Revenue  of  the  State  of  Montana 

P.O.  Box  202701 

Helena,  Montana  5%20-2701 

(406)444-2460 

For  Kurth  Ranch: 

James  H.  Goetz,  Esq. 
Goetz,  Madden  &  Dunn,  P.C. 
35  North  Grand  Avenue 
P.O.  Box  428 

Bozeman,  Montana  59771-0428 
(406)  587-0618 
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Newark  Morning  Ledger  Co.  v.  United  States.  507  U.S.  546  (1993). 

Summary: 

The  taxpayer  in  this  case,  a  major  newspaper  publisher,  purchased  substantially 
all  the  outstanding  shares  of  Booth  Newspaper,  and  allocated  $67.8  million  of 
its  adjusted  income  tax  basis  to  an  intangible  asset  denominated  "paid 
subscribers"  (essentially  the  future  net  revenues  from  at-will  newspaper 
subscribers).   On  its  1977-1980  tax  returns,  the  taxpayer  claimed  amortization 
deductions  on  this  intangible  asset,  which  the  IRS  disallowed.   The  publisher 
paid  the  resulting  deficiency  and  subsequently  brought  a  refund  suit  alleging  a 
right  to  amortize  the  value  of  paid  subscribers.   The  District  Court  found  for  the 
taxpayer,  but  the  Third  Circuit  reversed.   The  Supreme  Court  granted  certiorari. 
In  the  Supreme  Court,  the  United  States  argued  that  list  of  subscribers 
essentially  represented  goodwill,  which,  under  the  controlling  Treasury 
regulations,  was  not  amortizable.   In  a  5-4  decision,  the  Supreme  Court  held 
that  the  taxpayer  could  amortize  the  subscriber  list  because  the  taxpayer  had 
borne  its  burden  of  proving  that  the  list  had  an  ascertainable  value  and  a  limited 
useful  life.   Following  the  decision,  the  Congress  passed  Section  198  of  the 
Internal  Revenue  Code,  which  resolved  many  pending  questions  regarding  the 
amortizability  of  a  wide  range  of  acquired  intangible  assets,  including  at-will 
bank  deposit  relationships  and  workforces.   At  the  time  this  legislation  was 
passed,  it  was  estimated  that,  industry-wide,  the  amortization  issue  involved  in 
this  case  was  worth  more  than  $4  billion  in  taxes. 

Party  represented: 

The  United  States. 

Nature  of  participation: 

I  provided  substantial  assistance  to  the  Office  of  the  Solicitor  General  in  drafting 
the  brief  of  the  United  States  and  in  preparing  for  oral  argument.   I  also  played 
a  major  role  in  the  drafting  of  the  government's  brief  in  the  Third  Circuit,  as 
well  as  in  several  related  cases  in  the  courts  of  appeals,  including:  Colorado 
National  Bankshares.  Inc.  v.  Commissioner.  984  F.2d  383  (10th  Cir.  1993); 
Southern  Bancorporation.  Inc.  v.  Commissioner.  847  F.2d  131  (4th  Cir.  1988); 
Citizens  and  Southern  Corp.  v.  Commissioner.  919  F.  2d  1492  (llth  Cir. 
1990);  and  Banc  One  Corporation  v.  Commissioner.   I  also  presented  oral 
argument  on  behalf  of  the  Government  in  the  Colorado  National.  Citizens  and 
Southern,  and  Banc  One  cases. 
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Final  disposition: 

The  Supreme  Court  reversed  the  Third  Circuit  and  held  for  the  taxpayer. 

Date  of  representation: 

1991-1993. 

Name  of  the  court  and  name  of  the  justices: 

The  United  States  Supreme  Court 

Chief  Justice  William  H.  Rehnquist 
Justice  Byron  R.  White 
Justice  Harry  A.  Blackmun 
Justice  John  Paul  Stevens 
Justice  Sandra  Day  O'Connor 
Justice  Antonin  Scalia 
Justice  Anthony  M.  Kennedy 
Justice  David  H.  Souter 
Justice  Clarence  Thomas 

Name,  addresses  and  telephone  numbers  of  co-counsel: 

Gary  R.  Allen,  Esq. 

Chief 

Appellate  Section 

Tax  Division 

United  States  Department  of  Justice 

601  D  Street,  NW 

Washington,  D.C.  20004 

(202)  514-3361 

Robert  S.  Pomerance,  Esq. 
Counsel  to  the  Chief  Judge 
United  States  Tax  Court 
400  Second  Street,  NW 
Washington,  D.C.  20217 
(202)  514-8754 
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Steven  W.  Parks,  Esq. 

Appellate  Section 

Tax  Division 

United  States  Department  of  Justice 

601  D  Street,  NW 

Washington,  DC.   20004 

(202)514-2958 

Name,  addresses  and  telephone  number  of  principal  counsel  for  other  parties: 

Robert  H.  Bork,  Esq. 
1150  17th  Street,  NW 
Washington,  D.C.  20036 
(202)  862-5851 

Holywell  Corp.  v.  United  States.  503  U.S.  47  (1992). 

Summary: 

In  this  bankruptcy  case,  a  Chapter  1 1  trustee  was  appointed  pursuant  to  a 
confirmed  plan  to  liquidate  and  distribute  the  debtors'  property  after  the 
property  was  transferred  to  a  trust  created  by  the  plan.   The  debtors  included 
several  coiporate  entities  and  one  individual.   The  trustee  sought  a  declaratory 
judgment  concerning  his  obligation  to  file  income  tax  returns  and  pay  taxes  upon 
gain  realized  from  the  sale  of  real  estate.   The  Bankruptcy  Court  held  that  the 
trustee  did  not  have  any  tax  obligations;  this  ruling  was  affirmed  by  the  District 
Court  and  by  the  Eleventh  Circuit.   The  United  States  petitioned  for  certiorari 
and  the  petition  was  granted.   The  Supreme  Court  held  that  as  an  assignee  of 
substantially  all  of  the  property  of  the  corporate  debtors,  the  trustee  was 
required  to  file  returns  and  to  pay  the  taxes  indicated  owed  thereon  under 
Section  6012(b)(3)  of  thelntemal  Revenue  Code.  As  to  the  individual,  the 
Supreme  Court  held  that,  as  a  fiduciary  of  the  trust,  the  trustee  was  responsible 
for  filing  returns  and  paying  tax  on  the  individual  debtor's  share  of  the  income 
derived  from  the  trust  under  Section  6012(b)(4)  of  the  Code.  The  Supreme 
Court  also  rejected  the  trustee's  claim  that  the  United  States  failure  to  object  to 
the  confirmation  of  the  Chapter  11  plan,  which  did  not  mention  the  trustee's 
responsibilities  to  file  returns  and  pay  taxes,  precluded  the  United  States  firom 
seeking  the  payment  of  taxes  from  the  trustee. 

Party  represented: 

The  United  States. 
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Nature  of  participation: 

I  provided  substantial  assistance  in  the  drafting  of  the  brief  of  the  United  States 
in  the  Supreme  Court,  as  well  as  the  brief  filed  by  the  United  States  in  the 
Eleventh  Circuit.   5gg  In  Re  Holywell  Corp..  911  F.2d  1539  (11th  Cir.  1990). 

Final  disposition: 

The  Supreme  Court  reversed  the  Eleventh  Circuit  and  held  for  the  United 
States. 

Date  of  representation: 

1990-1992. 

Name  of  the  court  and  name  of  the  justices: 

The  United  States  Supreme  Court 

Chief  Justice  William  H.  Rehnquist 
Justice  Byron  R.  White 
Justice  Harry  A.  Blackmun 
Justice  John  Paul  Stevens 
Justice  Sandra  Day  O'Connor 
Justice  Aiitonin  Scalia 
Justice  Anthony  M.  Kennedy 
Justice  David  H.  Souter 
Justice  Clarence  Thomas 

Name,  addresses  and  telephone  numbers  of  co-counsel: 

Kent  L.  Jones,  Esq. 

Assistant  to  the  Solicitor  General 

Office  of  the  Solicitor  General 

United  States  Department  of  Justice 

Room  5621 

950  Pennsylvania  Avenue,  NW 

Washington,  D.C.  20530 

(202)514-3948 
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Gary  D.  Gray,  Esq. 

Assistant  Chief 

Appellate  Section 

Tax  Division 

United  States  Department  of  Justice 

601  D.  Street,  NW 

Washington,  DC.   20004 

(202)514-3005 

Name,  addresses  and  telephone  number  of  principal  counsel  for  other  parties: 

Dennis  G.  Lyons,  Esq. 
Arnold  &  Porter 
555  Twelfth  Street,  NW 
Washington,  D.C.   20004 
(202)  942-5000 

Stuart  E.  Seigel,  Esq. 

Arnold  &  Porter 

399  Park  Avenue 

New  York,  New  York   10022-4690 

(212)715-1000 

Herbert  Stettin,  Esq. 

Stettin  &  Coleman,  P. A. 

One  Biscayne  Tower 

2  South  Biscayne  Boulevard 

Suite  3270 

Miami,  Florida  33131 

(303)  374-3353 

Davis  V.  United  States.  495  U.S.  472  (1988). 

Summary: 

The  taxpayers  in  this  refund  suit  challenged  the  denial  by  the  Internal  Revenue 
Service  of  a  charitable  contribution  claimed  for  funds  transferred  to  their  sons 
while  the  sons  served  as  full-time,  unpaid  missionaries  for  the  Church  of  Jesus 
Christ  of  Latter- Day  Saints  (the  Church).   Section  170  of  the  Internal  Revenue 
Code  permits  a  taxpayer  to  claim  a  charitable  deduction  only  if  the  contribution 
is  made  "to  or  for  the  use  oP  a  qualified  organization.   In  this  case,  the 
Government  argued  that  the  payments  were  not  "for  the  use  of  the  Church 
under  Section  170  because  the  Church  lacked  sufficient  possession  and  control 
of  the  funds.   The  District  Court  and  the  Ninth  Circuit  ruled  for  the 
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Government.   On  petition  for  certiorari,  the  Supreme  Court  affirmed.   It  held 
that  the  payments  were  not  made  "for  the  use  of"  the  Church,  construing  the 
quoted  language  as  conveying  a  meaning  similar  to  "in  trust  for."   The  Court 
held  that  parents  had  not  transferred  the  funds  "in  trust  for"  the  Church  or 
through  a  similarly  enforceable  arrangement  for  the  legal  benefit  of  the  Church. 
As  a  result,  the  Supreme  Court  upheld  the  denial  of  the  deductions  in  question. 

Party  represented: 

The  United  States 

Nature  of  participation: 

I  provided  substantial  assistance  in  the  drafting  of  the  brief  of  the  United  States 
in  the  Supreme  Court  and  in  preparing  for  oral  argument  before  the  Supreme 
Court.   I  was  the  principal  drafter  of  the  Government's  brief  in  the  Ninth  Circuit 
and  presented  oral  argument  on  behalf  of  the  Government  in  that  court.   See 
Davis  v.  United  States.  861  F.2d  558  (9th  Cir.  1988). 

Final  disposition: 

The  Supreme  Court  affirmed  the  Ninth  Circuit,  holding  for  the  United  States. 

Date  of  representation: 

1987-1988. 

Name  of  the  court  and  name  of  the  justices: 

The  Supreme  Court 

Chief  Justice  William  H.  Rehnquist 
Justice  William  J.  Brennan,  Jr. 
Justice  Byron  R.  White 
Justice  Thurgood  Marshall 
Justice  Harry  A.  Blackmun 
Justice  John  Paul  Stevens 
Justice  Sandra  Day  O'Connor 
Justice  Antonin  Scaiia 
Justice  Anthony  M.  Kennedy 
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Name.  addresses  and  telephone  numbers  of  co-counsel: 

Shirley  D.  Peterson,  Esq. 

President 

Hood  College 

403  Rosemont  Avenue 

Frederick.  Maryland  21703-8575 

(301)663-3131 

Kenneth  W.  Starr,  Esq. 
Kirkland  &  Ellis 
Suite  1200 
655  15th  Street,  NW 
Washington,  D.C.   20005 
(202)  879-5000 

Alan  I.  Horowitz,  Esq. 

Miller  &  Chevalier 

Suite  900 

655  15th  Street,  NW 

Washington,  D:C.   2005-5701 

(202)  626-5800 

David  I.  Pincus,  Esq. 

Reviewer,  Appellate  Section 

Tax  Division 

United  States  Department  of  Justice 

601  D  Street,  NW 

Washington,  DC.  20004 

(202)514-2913 

Name,  addresses  and  telephone  number  of  principal  counsel  for  other  parties: 

RexE.  Lee 

(deceased) 

WUford  W.  Kirton.  Jr.,  Esq. 
Kirton  &  McConkie 
1800  Eagle  Gate  Tower 
60  East  South  Temple 
Salt  Lake  City,  Utah  84111 
(801)  328-3600 
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Union  Pacific  Railroad  v.  United  States.  847  F.2d  1567  (Fed.  Cir.  1988). 

Summary : 

In  1948,  Union  Pacific  Railroad  and  the  Commissioner  of  Internal  Revenue 
entered  into  an  agreement  in  which  Union  Pacific  was  granted  permission  by  the 
Commissioner  to  deduct  excessive  transportation  fees  that  were  being  refunded 
to  the  United  States  in  the  years  the  fees  were  originally  reported  as  income, 
rather  than  in  the  years  the  refunds  were  to  be  made,  as  would  otherwise  have 
been  required  by  law.   As  a  condition  to  receiving  this  permission.  Union 
Pacific  agreed  to  limit  the  amount  of  interest  it  would  receive  on  the 
overpayments  of  federal  income  and  excess  profits  taxes  resulting  from  the 
retroactive  deductions.   Notwithstanding  the  agreement.  Union  Pacific  filed  suit 
seeking  to  nullify  the  interest  restriction  of  the  1948  agreement  to  permit  the 
recovery  of  approximately  $72  million  in  additional  interest  on  tax 
overpayments  for  1943  and  1944  resulting  from  the  retroactive  deductions.   The 
Claims  Court  held  that  the  interest  provision  of  the  1948  agreement  was  valid 
and  enforceable  and  that  it  precluded  Union  Pacific  from  recovering  the  claimed 
additional  interest.  On  appeal,  the  United  States  conceded  that  the  agreement 
was  invalid,  but  argued  that  Union  Pacific  was  equitably  estopped  from  seeking 
to  recover  the  additional  interest  because  the  Commissioner  was  precluded,  inter 
alia,  by  the  statute  of  limitations,  from  recovering  the  $15.6  million  in  tax 
benefits  that  Union  Pacific  had  received  as  a  resuU  of  the  earlier  agreement. 
The  Federal  Circuit  agreed  with  this  argument  and  held  that  Union  Pacific  was 
estopped  from  challenging  the  validity  of  the  interest  restriction. 

Partv  represented: 

The  United  States. 

Nature  of  participation: 

I  was  the  principal  drafter  of  the  Government's  appellate  brief  and  presented 
oral  argument  on  behalf  of  the  Government. 

Final  disposition: 

The  Federal  Circuit  affirmed  the  Claims  Court,  holding  for  the  United  States. 

Date  of  representation: 

1987-1988. 
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Name  of  the  court  and  name  of  the  judges: 

United  States  Court  of  Appeals  for  the  Federal  Circuit 

Judge  Giles  S.  Rich 

Judge  Helen  W.  Nies 

Senior  Judge  Philip  Nichols,  Jr. 

Name,  addresses  and  telephone  numbers  of  co-counsel : 

Michael  L.  Paup,  Esq. 
Special  Counsel 
Office  of  Chief  Counsel 
Internal  Revenue  Service 
Room  3034 

1111  Constitution  Avenue,  NW 
Washington,  DC.   20224 
(202)  622-3380 

David  English  Carmack,  Esq. 

Reviewer,  Appellate  Section 

Tax  Division 

United  States  Department  of  Justice 

601  D  Street,  NW 

Washington.  DC.   20004 

(202)514-2933 

Name,  addresses  and  telephone  number  of  principal  counsel  for  other  parties: 

James  P.  Holden,  Esq. 
Steptoe  &  Johnson 
1330  Connecticut  Avenue,  NW 
Washington,  DC.  20036 
(202)  429-3000 

6.         In  re  Heritage  Village  Church,  a/k/a  PTL:  Clark  v.  United  States,  et  al.. 
851  F.2d  104  (4th  Cir.  1988). 

Summary: 

Heritage  Village  Church  (PTL)  operated  a  television  ministry,  a  campground, 
and  a  theme  park  and  hotel  facility  known  as  "Heritage,  U.S.A."   In  1983,  the 
Internal  Revenue  Service  initiated  an  extensive  investigation  of  PTL's 
operations.   As  a  result  of  the  investigation,  the  IRS,  in  1985,  proposed  to 
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revoke  PTL's  tax-exempt  status.   In  1987,  PTL  filed  for  bankruptcy  under 
Chapter  II.   In  the  bankruptcy,  it  sought  an  injunction  restraining  the  United 
States,  the  Secretary  of  the  Treasury  and  the  Cominissioner  of  Internal  Revenue 
from  revoking  its  tax-exempt  status.   The  Bankruptcy  Court  issued  the  requested 
injunction,  but  the  District  Court  reversed.   An  emergency  appeal  was  taken  to 
the  Fourth  Circuit,  which  conducted  briefing  and  oral  argument  in  the  case  all 
within  a  three-week  period  of  time.   On  appeal,  the  government  argued  that 
revocation  of  the  tax-exemption  was  permitted  under  an  exception  to  the 
automatic  stay  provisions  of  Section  362  of  the  Bankruptcy  Code.   It  also  argued 
that  the  Bankruptcy  Court's  injunction  was  precluded  by  the  Anti-Injunction 
Act,  26  U.S.C.  §7421(a),  which  denies  jurisdiction  to  any  court  in  actions 
seeking  to  enjoin  the  "assessment  or  collection  of  any  tax."   The  Fourth  Circuit 
adopted  these  argument  in  affirming  the  District  Court  and  holding  that  the 
Bankruptcy  Court  had  no  authority  to  issue  a  preliminary  injunction  restraining 
revocation  of  PTL's  tax-exemption. 

Party  represented: 

The  United  States. 

Nature  of  participation: 

I  was  the  principal  drafter  of  the  Government's  brief  on  appeal  and  presented 
oral  argument  before  the  Fourth  Circuit.  I  also  participated  in  the  drafting  of 
the  Government's  briefs  in  the  Bankruptcy  Court  and  the  District  Court. 

Final  disposition: 

The  Fourth  Circuit  affirmed  the  District  Court,  holding  for  the  United  States. 

Date  of  representation: 

1987-1988. 

Name  of  the  court  and  name  of  the  judges: 

United  States  Court  of  Appeals  for  the  Fourth  Circuit 

Judge  Donald  Russell 

Judge  William  W.  Wilkins 

Senior  Judge  Clement  F.  Hay ns worth 


53-754  99  -  30 
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Name.  addresses  and  telephone  numbers  of  co-counsel: 

Gary  R.  Allen,  Esq. 

Chief,  Appellate  Section 

Tax  Division 

United  States  Department  of  Justice 

601  D  Street,  NW 

Washington,  DC.   20004 

(202)  514-3361 

Wynette  J.  Hewett 
(deceased) 

Richard  F.  Mitchell,  Esq. 

Assistant  Chief,  Southern  Civil  Trial  Section 

Tax  Division 

United  States  Department  of  Justice 

Judiciary  Center  Building. 

555  4th  Street,  NW 

Washington.  DC.  20001 

(202)  514-6485 

Name,  addresses  and  telephone  number  of  principal  counsel  for  other  parties: 

R.  Bradford  Leggett,  Esq. 

Alman,  Spry,  Leggett  &  Crumpler,  P. A. 

Suite  700 

3800  Knoilwood  Street 

Drawer  5129 

Winston-Salem,  North  Carolina  27113-5129 

(910)  722-2300 

7.         A.B.  Lony  Jr..  et  al.  v.  United  States.  824  F.2d  976,  1987  WL  37876  (Fed. 
Cir.  1987). 

5himTnarv! 

In  1977,  A.B.  Long  and  eleven  other  individuals  formed  a  limited  partnershq). 
Signal,  which  in  turn  entered  into  a  mineral  sublease.   Although  that  sublease 
required  a  "minimum  royalty"  payment  of  approximately  $1.4  million  for  1977, 
Signal  agreed  to  prepay,  in  1977,  the  minimum  royalty  payments  owed  for  the 
first  five  years  of  the  sublease  -  a  lump-sum  totaling  over  $3.4  million. 
However,  $2  million  of  this  royalty  "payment"  was  represented  by  a  non- 
negotiable  nonrecourse  note  secured  solely  by  the  mineral  interest  conveyed  in 
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the  sublease.   On  its  partnership  return  for  1977,  Signal  claimed  the  full  $3.4 
million  as  a  deduction  for  minimum  royalties  and  Long  and  the  other  taxpayers 
deducted  their  allocable  share  of  this  deduction  on  their  1977  returns.   The 
Commissioner  disallowed  the  deduction  to  the  extent  they  were  attributable  to 
the  nonrecourse  note.  The  taxpayers  paid  the  taxes  owed  and  filed  a  suit  for 
refund  in  the  Claims  Court.   On  appeal,  we  argued  that  the  "payments"  in 
question  were  not  "advanced  minimum  royalties"  within  the  meaning  of  the 
Treasury  Regulations  interpreting  Section  612  of  the  Internal  Revenue  Code  (the 
provision  that  would  authorize  the  deduction)  because  that  provision  required 
that  minimum  royalties  by  substantially  uniform  amounts  paid  at  least  annually 
over  the  life  of  the  lease.   We  pointed  out  that  Signal's  sublease  required  a 
payment  in  the  first  year  of  the  lease  that  was  six  times  greater  than  that 
required  for  subsequent  years.  The  Federal  Circuit,  rejecting  the  taxpayers 
arguments  that  the  regulations  in  question  were  invalid  under  the  Administrative 
Procedure  Act,  adopted  the  Government's  argument  in  holding  that  the  mineral 
sublease  executed  by  Signal  did  not  contain  a  valid  "minimum  royalty 
provision"  within  the  meaning  of  the  Regulation. 

Party  represented: 

The  United  States. 

Nature  of  participation: 

I  was  the  principal  drafter  of  the  government's  brief  on  appeal  and  presented 
oral  argument  on  behalf  of  the  United  States  before  the  Federal  Circuit.  This 
was  one  of  a  series  of  so-called  "tax  shelter"  cases  involving  "advanced 
minimimi  royalties,"  in  which  I  represented  the  government.  See  also  Howe  v. 
Commissioner.  814  F.2d  98  (2d  Cir.  1987);  Ward  v.  Commissioner.  784  F.2d 
1424  (9th  Cir.  1986);  Maddrix  v.  Commissioner.  780  F.2d  946  (11th  Cir. 
1986). 

Final  disposition: 

The  Federal  Circuit  affirmed  the  Claims  Court,  holding  for  the  United  States. 

Date  of  representation: 

1986-1987. 
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Name  of  the  court  and  name  of  the  judges: 

United  States  Court  of  Appeals  for  the  Federal  Circuit 

Judge  Helen  W.  Nies 

Judge  Giles  S.  Rich 

Senior  Judge  Philip  B.  Baldwin 

Name,  addresses  and  telephone  numbers  of  co-counsel: 

Michael  L.  Paup,  Esq. 
Special  Counsel 
Office  of  Chief  Counsel 
Internal  Revenue  Service 
Room  3034 

1111  Constitution  Avenue,  NW 
Washington,  DC.  20224 
(202)  622-3380 

David  English  Carmack,  Esq. 

Reviewer,  Appellate  Section 

Tax  Division 

United  States  Department  of  Justice 

601  D  Street,  NW 

Washington,  D.C.  20004 

(202)514-2933 

Name,  addresses  and  telephone  number  of  principal  counsel  for  other  parties: 

Mack  A.  Gentry,  Esq. 

Gentry,  Tipton,  Kizer  &  McLemore,  P.C. 

800  South  Gay  Street 

Suite  2610 

Knoxville,  Tennessee  37929 

(425)  525-5300 

Carr  Ferguson,  Esq. 
Davis,  Polk  &  Wardwell 
450  Lexington  Avenue 
New  York,  New  York  10017 
(212)  450-4000 
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Horcon  Homes.  Inc.  v.  United  States.  936  F.2d  .S48  (1  HI.  Cii    IWI). 

Summary : 

In  this  ca.sc,  llic  IRS  .selllcd  a  case  willi  llic  lloitori.s,  iniisiianl  to  which  ihc 
Mortons  agreed  to  pay  certain  (ax  ileliciencies     The  Mortons  requesled  that  the 
IRS  abate  all  or  part  ol  tiie  niteresl  owed  on  the  deliciency  under  Section 
64t)4(e)(l)  ol  the  Internal  Revenue  Code     Section  ()4(M(e)(  1 )  then  piovidetl  that 
in  the  ca.se  ot  the  assessineni  ol  interest  on  any  ileliciency  aliiihiiiahle  (o  delay 
by  tlie  IRS  in  pcrlorniin}'  a  nnnisterial  act,  "the  Secretary  nuiv  abate  the 
assessment  of  all  or  any  part  ol  such  interest "  (emphasis  added)     When  the  IRS 
did  not  acl  on  the  Morton's  lequesi,  (he  Mortons  tiled  a  relund  suit  seeking  the 
retuui  ol  the  interest      I'he  district  court  dismissed  the  case  (or  lack  ol  subject 
mater  jurisdiction.    On  briel,  we  argued  that  the  plain  language  of  t lie  statute,  in 
combination  with  its  legislative  history,  indica(ed  (hat  the  ("ongiess  intended  to 
preclude  judicial  review  of  the  IRS  exercise  of  discretion  under  .Sedion 
64040(e)(1).    The  lileveiKh  Circuit  held  that  while  2«  II  SC"    §1346  gave  the 
courts  subject  matter  jurisdiction  (o  consider  (he  denial  ol  an  interesl  abatement 
claim,  the  permissive  "may"  language  in  Section  6404(e)(1)  indicated  a 
congressional  intent  to  preclude  judicial  review. 

Party  represented: 

The  United  States 

■irticipation: 

1  was  the  principal  drafter  of  the  Government's  brief  on  appeal  and  presented 
oral  argument  on  behalf  of  the  Government  in  the  1 1th  Circuit.   I  also 
represented  the  Government  in  a  second  case  involving  this  issue.   See  also 
Selman  v.  United  States.  941  l-.2d  1()()0  (lOth  Cir.  1991). 

Final  disposition: 

The  Eleventh  Circuit  affirmed  the  District  Court,  holding  for  the  United  States. 

Date  of  representation: 

1990-1991. 


926 

-30- 

Name  of  the  court  and  name  of  the  judges: 

United  States  Court  of  Appeals  for  the  Eleventh  Circuit 

Chief  Judge  Gerald  Bard  Tjoflat 

Senior  Judge  Thomas  A.  Clark 

Senior  District  Judge  Frank  A.  Kaufman 

Name,  addresses  and  telephone  numbers  of  co-counsel: 

Gary  R.  Allen,  Esq. 

Chief,  Appellate  Section 

Tax  Division 

United  States  Department  of  Justice 

601  D  Street,  NW 

Washington,  D.C.  20004 

(202)514-3361 

Ann  B.  Durney,  Esq. 

Reviewer,  Appellate  Section 

Tax  Division 

United  States  Department  of  Justice 

601  D  Street,  NW 

Washington,  D.C.   20004 

(202)  514-2830 

Jonathan  S.  Cohen,  Esq. 

Reviewer,  Appellate  Section 

Tax  Division 

United  States  Department  of  Justice 

601  D  Street,  NW 

Washington,  DC.  20004 

(202)514-2970 

Name,  addresses  and  telephone  number  of  principal  counsel  for  otlier  parties: 

David  D.  Aughtry,  Esq. 

Chamberlain,  Hrdlicka,  White,  Williams  &  Martin 

1400  Harris  Tower 

233  Peachtree  Street,  NE 

Atlanta,  Georgia  30303 

<404)  659-1410 
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9.         Fishman  v.  Commissioner.  837  F.  2d  309  (7th  Cir.  1988). 

Summary: 

This  case  involved  the  deductibility  of  the  taxpayers'  distributive  shares  of 
expenses  incurred  by  their  partnership,  Johnstowne,  prior  to  its  completion  of  a 
shopping  center  complex.   Although  the  Tax  Court  recognized  that  these 
expenses  would  not  be  deductible  under  Section  162  of  the  Internal  Revenue 
Code,  as  trade  or  business  expenses,  it  held,  following  its  earlier  decision  in 
Hoopengarner  v.  Commissioner.  80  T.C.  538  (1983),  aff'd  by  unpublished 
opinion,  745  F.2d  66  (9th  Cir.  1984),  that  a  portion  of  the  taxpayers'  shares  of 
the  expenses  were  deductible  under  Section  212  of  the  Code,  as  incurred  for  the 
production  of  income.   On  appeal,  we  stressed  that  proper  tax  accounting 
requires  a  matching  of  income  against  expenses,  and  that  start-up  expenses 
incurred  in  making  a  business  operational  must  be  capitalized,  rather  than 
currently  deducted.   We  argued  that  these  principles  were  equally  applicable  to 
deductions  claimed  under  Section  212  as  they  were  to  trade  or  business  expenses 
claimed  under  Section  162.    Adopting  these  arguments,  the  Seventh  Circuit 
reversed  the  Tax  Court.   It  held  that  the  start-up  costs  incurred  by  the 
partnership  could  not  be  deducted  as  current  expenses  under  Section  212,  but 
rather  had  to  be  capitalized.   In  light  of  this  decision,  as  well  as  the  Sorrell  and 
Lewis  cases  discussed  below,  the  full  Tax  Court  overruled  its  prior  decision  in 
Hoopengarner. 

Party  represented: 

The  Commissioner  of  Internal  Revenue. 

Nature  of  participation: 

I  was  the  principal  drafter  of  the  Government's  brief  and  presented  oral 
argument  on  behalf  of  the  Government  before  the  Seventh  Circuit.   In  addition, 
I  prepared  briefs  and  presented  oral  argument  on  behalf  of  the  Government  in 
several  similar  cases,  each  of  which  led  to  reversals  of  Tax  Court  decisions  that 
had  held  against  the  Government.  See  Sorrell  v.  Commissioner.  882  F.3d  484 
(Uth  Cir.  1989);  Lewis  v.  Commissioner.  861  F.2d  1232  (10th  Cir.  1988). 

Final  disposition: 

The  Seventh  Circuit  reversed  the  Tax  Court,  holding  for  the  Commissioner. 

Date  of  representation: 

1987-1988. 
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Name  of  the  court  and  name  of  the  judges : 

United  States  Court  of  Appeals  for  the  Seventh  Circuit 

Judge  Richard  A.  Posner 

Judge  John  L.  Coffey 

Senior  District  Judge  James  E.  Noiand 

Name,  addresses  and  telephone  numbers  of  co-counsel: 

Michael  L.  Paup,  Esq. 
Special  Counsel 
Office  of  Chief  Counsel 
Internal  Revenue  Service 
Room  3034 

nil  Constitution  Avenue,  NW 
Washington,  D.C.   20224 
(202)  622-3380 

Ann  B.  Durney,  Esq. 

Reviewer,  Appellate  Section 

Tax  Division 

United  States  Department  of  Justice 

601  D  Street.  NW 

Washington,  D.C.   20004 

(202)  514-2830 

Name,  addresses  and  telephone  number  of  principal  counsel  for  other  parties: 

Arthur  W.  Friedman,  Esq. 

Miller,  Shakman,  Hamilton,  Kuitzon  &  Schlifke 

Suite  1100 

208  South  La  Salle  Street 

Chicago,  Illinois  60604 

(312)  263-3700 
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10.        American  Fletcher  Corp.  v.  United  States.  832  F.2d  436  (7th  Cir.  1987). 

Summary: 

American  Fletcher  Corporation  owned  Shopper's  Charge  Service,  a  credit  card 
account  service  company.   During  1973  and  1974,  Shopper's  Charge  used  the 
accrual  method  of  accounting  in  recording  discount  and  financial  income  on  its 
books.   But,  in  calculating  its  income  or  loss  for  purposes  of  filing  its  income 
tax  returns,  it  adjusted  the  figures  on  its  financials,  converting  from  the  accrual 
accounting  method  to  the  tax  cash  accounting  method.   In  1973,  these 
adjustments  to  income  and  expenses  converted  a  $300,000  accrual  method  tax 
loss  into  a  cash  method  tax  loss  exceeding  $1.7  million.   In  1974,  the 
conversion  to  the  cash  method  increased  Shopper's  reported  tax  loss  by 
$200,000.   The  IRS  disallowed  Shopper's  use  of  the  cash  accounting  method. 
Shopper's  paid  the  resulting  deficiency  and  filed  suit  for  refund.   The  District 
Court  found  in  favor  of  the  United  States.   The  question  on  appeal  was  whether 
the  District  Court  correctly  held  that  the  Commissioner  of  Internal  Revenue  did 
not  abuse  his  discretion  under  Section  446(b)  of  the  Internal  Revenue  Code  by 
requiring  Shopper's  Charge  to  use  the  accrual  method  for  income  tax 
accounting.   The  appeal  focused  on  the  appropriate  standard  for  reviewing  the 
Commissioner's  determination.   We  argued  that  the  analysis  should  not  focus  on 
whether  the  taxpayer's  chosen  accounting  method  clearly  reflected  income,  but 
rather  on  whether  the  factors  upon  which  the  Commissioner  based  his 
determination  were  legally  relevant.   The  Seventh  Circuit  adopted  the  latter 
formulation  of  the  standard  of  review  and  based  thereupon  concluded  that  the 
Commissioner  did  not  abuse  his  discretion  in  requiring  Shopper's  Charge  to  use 
for  tax  accounting  purposes  the  same  accrual  method  that  it  used  for  financial 
reporting  purposes. 

Party  represented: 

The  United  States. 

Nature  of  participation: 

I  was  the  principal  drafter  of  the  Government's  brief  and  presented  oral 
argument  on  behalf  of  the  Government  before  the  Seventh  Circuit. 

Final  disposition: 

The  Seventh  Circuit  affirmed  the  District  Court,  holding  for  the  United  States. 
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Date  of  representation: 

1996-1997. 

Name  of  the  court  and  name  of  the  judges: 

United  States  Court  of  Appeals  for  the  Seventh  Circuit 

Judge  Richard  D.  Cudahy 

Judge  Walter  J.  Cummings 

Senior  District  Judge  Robert  A.  Grant 

Name,  addresses  and  telephone  numbers  of  co-counsel: 

Michael  L.  Paup,  Esq. 
Special  Counsel 
Office  of  Chief  Counsel 
Internal  Revenue  Service 
Room  3034 

1111  Constitution  Avenue,  NW 
Washington,  DC.   20224 
(202)  622-3380 

Ann  B.  Dumey,  Esq. 

Reviewer,  Appellate  Section 

Tax  Division 

United  States  Department  of  Justice 

601  D  Street.  NW 

Washington.  DC.   20004 

(202)  514-2830 

Name,  addresses  and  telephone  number  of  principal  counsel  for  other  parties: 

Joe  C.  Emerson.  Esq. 
Baker  &  Daniels 
300  North  Meredian  Street 
Indianapolis.  Indiana  46204 
(317)  237-0300 
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Additional  legal  references: 


William  S.  Rose,  III,  Esq. 

McNair  Law  Firm,  P. A. 

The  Jade  Building 

Suite  204 

52  New  Orleans  Road 

Drawer  7787 

Hilton  Head  Island,  South  Carolina  29938 

(803)785-5169 

James  A.  Bruton,  Esq. 
Williams  &  Connolly 
725  12th  Street,  NW 
Washington,  D.C.   20005-5901 
(202)  434-5216 

The  Honorable  Brian  C.  Griffin 
Secretary  of  the  Environment 
State  of  Oklahoma 
3800  North  Classen  Road 
Oklahoma  City,  Oklahoma  73118 
(405)  530-8800 

Jamie  S.  Corel ick,  Esq. 

Vice-Chair 

Fannie  Mae  Corporation 

3900  Wisconsin  Avenue,  NW 

Washington,  D.C.  20016 

(202)  752-6120 

John  R.  Schmidt,  Esq. 
1350  North  State  Parkway 
Chicago,  Illinois  60610 
(312)  787-0569 

John  C.  Dwyer,  Esq. 
580  Hillsborough  Blvd. 
Hillsborough,  California  94010 
(650)  348-5515 
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Frank  C   Ra/zano.  I-sq 

Dickstcin,  Shapiro.  Monii  i\;:  Oshinsky,  LLP 

2102  L  Street.  NW 

Washinj;ton.  D  C\    2lX)37-1526 

(202)  78>^700 

The  Honorable  Arthur  J   Gajarsa 
United  States  Coun  o\  Appeals 

for  the  Federal  Circuit 
717  Madison  Place.  NW 
Washnigton.  DC.    2043^) 
(202)  633-6570 

The  Honorable  William  C.  Bryson 
United  States  C\nirt  o(  Appeals 

ioi  the  lederal  Circuit 
717  Madison  Place,  NW 
Washington.  DC     2043^) 
(202)  (>33  5808 

Ronald  A.  Cimino.  Hsq. 

Chief.  Western  Criminal  Enforcement  Section 

Tax  Division 

United  States  Department  of  Justice 

Room  5127 

0(X)  F  Street.  NW 

Washington.  D X\    20(KU 

(202)  514-5247 

Stephen  J.  Csontos.  F^q. 

Senior  Legislative  Counsel 

Tax  Division 

United  States  Department  of  Justice 

Rtxnii  4()45 

^50  Pennsylvania  Avenue.  NW 

Washington.  DC.   20530 

(202)  307-6419 

Robert  J.  Eidnier.  Esq. 
Squire.  Sanders  Jt  Dempsey 
4'X\)  Key  Fower 
127  Public  Square 
Cleveland .  Ohio  44 1 1 4  1 304 
(216)47Q-85tX) 
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r'>.        I,(x;«l  A((ivilk-^;    DfstiilH-  (he  iii(,s(  si^iiilu ;iiil  Wf-nl  attivltlcs  you  have  purNUcd, 
imIiKliiiK  siKiiiruiint  litiKalioii  wlik li  did  iu*l  |)roj;r«-.ss  lo  trial  c.r  Utjal  malltrs  lliat 
did  not  involve  lili(;ii(ioii.    lh's«rilM'  llu-  iialiiri-  of  your  parlit  ipation  iu  (his 
quesliou,  pkasc-  ouiil  auy  inroiuialion  proiti trd  by  llu-  atlorney-clicnt  prlvllcije 
(unless  Hit'  privilege  has  Imth  waived). 

a.  Court  Reform  Projects.   During  my  career  at  the  Depariniciii  ol  Jusiicc.  I  have 

hccii  involved  in  a  number  of  major  projects  involvin^■.  court  reform     In  I'W) 
and  I  WO,  I  helped  Mall  I)e|)ii(y  Alloiney  (ieneral  Ixlward  S  V,    Dennis  m  his 
work  as  (lie  Dep;nlmenl's  representative  lo  Ihe  ledeial  (  ouil  Sludy  Coiniiiiltec. 
Dunn>>  this  period,  I  locused.  in  particular,  on  issues  relalln^',  lo  speciali/rd 
courts     In  IWI  and  IW2,  I  parlicipaled  in  a  major  civil  |uslice  rch)rm  ellorl  al 
the  Depailmeni  ol  Justice,  eveiKually  headmj'.  a  cominillee  that  locused  on 
adnnnislralion  ol  jiislice  issues.    As  part  ol  ilial  woikiii^',  ^-nuip.  I  locused  on 
issues  mvolvmj.  impioviii}',  (lie  elliciency  and  opeialioii  ol  the  lederal  appellate 
and  dislricl  court  sysleni,  includni}-  issues  lelaliiif',  to  discovery,  evidence,  ca.se 
manaKemenI  procedures  and  Ihe  use  ol  alternative  disjjule  resolution.    In  IW.\ 
and  I'm,  1  participated  in  the  Allorney  Cieneral's  Access  to  Justice  Project, 
lieadiii)^',  the  Court  Resources  .Sul)commillee     I  worked  on  a  wide  lanv.e  of 
i.ssucs,  incliidin>;  ;in  analysis  ol  Ihe  elleclivene.ss  of  Ihe  Civil  Justice  Keloiiii 
Act.    Ha.sed  on  reconimeiulalions  made  Irom  thai  project,  Ihe  Allorney  (ieneral 
eslahlished  Ihe  |)()silion  ol  Special  Counsel  lor  Alle/nalive  Dispute  Ke.solulion, 
wilh  responsihilily  lor  promoliiiM  Ihe  use  ol  ADR  in  i.i)()ro|)riate  ca.ses  handled 
by  Ihe  Dep.irlnicnl  of  Justice     In  IW^,  I  was  appointed  chair  of  the 
Deparlmenl's  Product  Liability  Working  (Jroup.  which  analyzed  pending 
product  liability  legislation  and  developed  a  DcparUnental  product  liability 
relorm  a|L',eiida. 

b.  Bankruptcy  Working  Croup     HeKinning  in  19%,  I  chaired  llic  Department's 

Bankruptcy  Working  (iroup     I  he  Working  (Jroup  consists  of  representatives  of 
each  of  tlie  Department's  litigating  components  tliat  conduct  bankruptcy 
litigation.    As  cliair  of  Uiis  Working  (iroup,  I  was  one  of  the  principal  drafters 
of  a  major  report  tliat  was  submitted  lo  the  National  Hankruplcy  Reform 
Commission.    See  The  Report  of  (he  Department  of  Justice  Uankruptcy  Working 
Group.  752  PLI/Comm  1 1  (April  1997).    The  report  contaias  recommendalion.s 
on  a  wide  range  of  topics  including  the  jurisdiction  of  the  bankruptcy  courts, 
business  and  partnership  issues,  consumer  issues,  environmental  issues,  otlier 
issues  involving  the  government  and  tax  issues.    In  addition,  as  Chair  of  tlie 
Working  (Jroup,  I  drafted  letters  and  other  documenLs  tliat  were  submitted  on 
behalf  of  the  Working  Croup  lo  the  Commission  and  testified  on  one  occasion 
before  the  Commission     The  Working  Group  has  continued  to  ftinction, 
analyzing  pending  bankruptcy  legislation. 
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II.   FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

1.  List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income 
arrangements,  stock,  options,  uncompleted  contracts  and  other  future  benefits 
which  you  expect  to  derive  from  previous  business  relationships,  professional 
services,  firm  memberships,  former  employers,  clients,  or  customers.   Please 
describe  the  arrangements  you  have  made  to  be  compensated  in  the  future  for  any 
financial  or  business  interest. 

Upon  retirement,  I  will  be  entitled  to  distributions  from  my  Thrift  Savings  account  and 
from  my  government  pension.  I  have  no  arrangements  to  be  compensated  in  the  future 
for  any  financial  or  business  interests. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the 
procedure  you  will  follow  in  determining  these  areas  of  concern.   Identify  the 
categories  of  litigation  and  financial  arrangements  that  are  likely  to  present 
potential  conflicts-of-interest  during  your  initial  service  in  the  position  to  which  you 
have  been  nominated. 

In  resolving  potential  conflicts  of  interest,  I  will  be  guided  by  Canon  3E  of  the  Code  of 
Judicial  Conduct  and  will  disqualify  myself  in  any  proceeding  in  which  my  impartiality 
might  be  reasonably  questioned.   In  cases  involving  components  of  the  Department  of 
Justice  with  which  I  have  had  official  contact,  I  will  make  appropriate  inquiry  to  ensure 
that  the  case  was  not  a  matter  in  which  I  was  involved  while  at  the  Department  of 
Justice. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside 
employment,  with  or  without  compensation,  during  your  service  with  the  court.  If 
so,  explain. 

I  have  taught  a  class  in  Business  Crime  at  the  School  of  Law  of  the  University  of 
Maryland,  for  which  I  have  received  approximately  $1,200  per  semester.  The  class  is 
taught  once  an  academic  year.  If  it  does  not  conflict  with  my  official  duties  and  is 
consistent  with  Code  of  Judicial  Conduct,  I  would  like  to  continue  teaching  that  class, 
as  I  enjoy  interacting  with  the  students. 

4.  List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding 
your  nomination  and  for  the  current  calendar  year,  including  all  salaries,  fees, 
dividends,  interest,  gifts,  rents,  royalties,  patents,  honoraria,  and  other  items 
exceeding  $500  or  more.   (If  you  prefer  to  do  so,  copies  of  the  financial  disclosure 
report,  required  by  the  Ethics  in  Government  Act  of  1978,  may  be  substituted 
here.) 

Copy  attached. 
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Please  complete  the  attached  fliiuiicial  net  worth  statement  in  detail.   (Ad<l 
schedules  as  called  Tor). 

Copy  allaclicd 

Ihive  you  ever  held  a  position  or  played  ii  I'ole  in  a  ptdilical  campaign?    If  so, 
please  identiry  the  particulars  of  (lie  campaign.  incluiliuK  the  cantiidate,  dates  ol 
the  campaign,  your  title  and  responsibilities. 

While  ill  piivalc  piadiie  in  (Ifvi'laiul,  Ohio,  I  pailiiipatcd  in  (hi-  !•>«.'  leflcilion 
caiiipai{',ii  ol  Scnaloi  llowaiil  Mcl/.c-nhauiii     As  pail  ol  (he  Mc-l/c-nhaiiin  lanipaij^'n's 
s[Kakcr  huicaii,  1  spoke  at  various  waul  mcclmj'.s  on  llic  West  Siile  ol  (livilanil     I 
signed  up  tor,  Inil  dicl  iiol  adually  parliiipalc  in,  (lie  l'>K2  reelection  cainpai^>,n  ol 
Richaril  ("clcstc  lo  he  v.oveiiKii  ol  Ohio. 
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FINANCIAL    DISCLOSURE    REPORT 

FOR  CALENDAR  YEAR  199  8 


Ired  by 
ot   Ii«9. 


101-194.      November   30, 
(S   U  S.C      App      4.     101- 


Pub,    L      No. 


1.     Person    Reporting    (Last    name,     first,    middle    initial) 

ALLEGRA,    FRANCIS   M. 

2.    Court    or   Organization 

Court   of   Federal   Claims 

3     Date  of   Report 

08/03/  98 

4      Title      (Article   III    judges    indicate  active  or 

senior   status;    Magistrate   judges   indicate 
full-   or  part-tiinel 

Deputy  Associate  Attorney  General 

S     Report   Type    (check  appropriate   type) 
X      Nomination.    Date        /      / 
Initial      Annual      Final 

6.    Reporting  Period 

Ol/Ot/g?-  07/31-9) 

7     Qiambers  or  Office  Address 

Roam  5236 

950  Pennsylvania  Avenue,  N.W. 

Washington,  D.C.     20530 

B.    On  the   basis  of    the   information  contained   in  this  Report  ajid 
any  iwdifications   pertaininq  thereto,    it    is      in  my  opinion, 
in  compliance  with  applicable    laws  and   regulations 

Reviewing  Officer                                                                                Date 

IMPORTANT  NOTES:  The  instnictions  accompanying  this  form  must  be  followed.    Complete  all  parts, 
checking  the  NONE  box  for  each  section  where  you  have  no  reportable  information.    Sign  on  last  page. 

I.     POSITIONS.     (Reportingindividualonly,  set,  pp.  9-13  of  Instructions.) 


n 


POSITION 
NONE      (No  reportable  positions) 


NAME   OF   ORGANIZATION/ENTITY 


Deputy  Associate  Attorney  General  U.S.  Departnent  of  Justice 


Mjunct  Professor 


University  of  Maryland,  School  of  Law 


II.     AGREEMENTS.     (Reporting  individual  only;  sec  pp.  14-17  of  Instructions.) 

DATE  PARTIES  AND   TERMS 


H 


NONE      (No  reportable  agreements) 


III.     NON-INVESTMENT  INCOME.     (Reporting  individual  and  spouse;  see  pp.  18-25  of  Instructions.) 

DATE  SOURCE  AND  TYPE 


n 


NONE      (No  reportable  non-investment  income) 


1997       University  of  Maryland,  School  of  Law  (Salary) 


1997 


1997 


1998 


AT&T  Salary  (S) 


Photography /Consulting  (S) 


Northern  Virginia  Conununity  College   (S) 


GROSS 

INCOMi 

S    2, 

400.00 

fi 

S 

$ 

s 
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Name  of  Person  Reporting 

ALLEGRA,   FRANCIS   M. 


«te  o(   Report 

8  /3  /98 


rV.     REIMBURSEMENTS  and  GIFTS  --  transportation,  lodging,  food,  entertainment. 

(Includes  those  to  spouse  and  dependent  children;  use  the  parentheticals  "(S)"  and  "(DC)"  to  indicate  reportable 
reimbursements  and  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  26-29  of  Instructions.) 
SOURCE  DESCRIPTION 


H 


NONE      (No  such  reportable  reimbursements  or  gifts) 


E 


V.     OTHER  GIFTS.      (Includes  those  to  spouse  and  dependent  children;  use  the  parentheticals  "(S)"  and  "(DC)"  to 
indicate  other  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  30-33  of  Instructions.) 
SOURCE  .,  DESCRIPTION 

NONE      (No  such  reportable  gifts) 

$. 

$. 

$. 


$. 


VI.     LIABILITIES.      (Includes  those  of  spouse  and  dependent  children;  indicate  where  applicable,  person  responsible 
for  liability  by  using  the  parenthetical  '(S)'  for  separate  liability  of  the  spouse,  *(J)*  for  joint  liability  of 
reportjng  individual  and  spouse,  and  '(DC)"  for  liability  of  a  dependent  child.  See  pp.  34-36  of  Instructions.) 

CREDITOR  DESCRIPTION  VALUE  CODE* 


n 


NONE      (No  reportable  liabilities) 

R^>aynient  of  ^xxise's 
AT&T,    Washington,    D.C.    (s)  Qtployee-Belated  Expenses 


•Value  Codes:   J-SIS.OOO  or  less  K-$IS,001-$50. 000   L-SSO, 001-$100,000   H«$100, 001-$2S0, 000   N*$250,0 

*     ~~"  *1, 000, 000      Pl-Sl,0 *"  —  —  —  '"     **"  "   

01-S50,000.00Q   P4-S50. 


0-$SOO. 001-51,000,000       Pl-$1, 000, 001 -$S, 


938 


FINANCIAL  DISCLOSURE  REPORT 


NsNie   of    Person   Reporting 

ALLEGRA,  FRANCIS   M. 


Dste  of    Report 

8     /  3  /  98 


VII.   Page   1  INVESTMENTS  and  TRUSTS   -income,  value,  transactions  (Includes  those  of  spouse 
and  dependent  children.  See  pp.  37-54  of  Instructions.) 


(including   crust   sssets) 

Indlcste  where  applicable,    owner  of 
Che  aaaec   by  using   the  parenthetical 
•<JI*    for   loint   o»mership  of    report- 
ing  individual   and   spouse.    *(S)^    for 
separate  o«mership  by  spouse.    * (DC) * 
for  o«mership  by  dependenc   child 

Place   '(X)'   after   each  asset 
exe^t    fro«  prior  disclosure 

B. 
Incoa. 
during 
reporting 
period 

c 

Gro99  v.lu. 
.c   end  of 
reporting 
period 

Transactions   during   reporting  period 

111 

juac.l 
Code 

121 

Type 

111 

Value; 
Code 

131 

V.lu. 
Methods 

I0->I1 

buy'  fell. 
«rger. 

If   not   exe«f)t    fro«  disclosure                 1 

Date: 

valueJ 
Code 

IJ-P) 

Kl 

Oalnl 
Code 

IX-HI 

ISI 

K5SyU.?Jr 
(if  private 

transaction) 

NONE         1t*o   reportable 
transactions) 

I       D^artment  of  Justice 

B 

Inteire; 

t    K 

T 

ExenfTt 

'    Chevy  Chase  Savings  &  loai 

A 

Intera 

t    J 

T 

EXenpt 

3    United  Stationers  Oatmon 

S) 

None 

J 

T 

EJcenpt 

401 (k)   Plan     (S) 
*    ATST  and  Lucent  Stock 

None 

Ncne 

Exaqpt 

5 

■- 

t 

' 

• 

' 

10 

11 

13 

13 

14 

IS 

1« 

" 

1< 

1    Inc/Slln  QU:    A-Sl.OOO   or    lei«                               B-S1,001-S},S00   C-$},S01-$S.000      D-SS, 001-SlS, 000                            S-SIS. 001-$50, 000 
(001.    B1.D4)            F.JSO.OOI-SIOO.OOO                          G-I160. 001  - Jl, OOO.OO6                               Hl-Sl. OOO.Ooi-SS. 000, 000        1C.$S. 000.001   or  -.r. 

-'  -•    °i!il»a:«H."s?o.ooo  vMBB^^—  ^^^i^i.^^—- 

IcS'g^-      t^-l                           ;.cc.,„.i  ......  =„.v.                          s.j.,._,^^                 ..C....H..... 

PIHAHCIAL  DISCLOSURE  REPORT  (cont'd) 


N«m€   ot    Person    Reporting 

ALLEGRA,       FRANCIS      M. 


D«tc    of    ftepor' 

8-3-98 


VIII.  ADDITIONAL  INFORMATION  OR  EXPLANATIONS  Ondicate  part  of  Report.) 


K.  CERTIFICATION. 

In  compliance  with  the  provisions  of  28  U.S.C.  §  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Committee  on  Judicial 
Activities,  and  (o  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any  adjudicatory  function  in  any  litigation 
during  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  my  minor  or  dependem  children  had  a  financial  interest,  as  defined  in 
Canon  3C(3)(c),  in  the  outcome  of  svich  litigation. 

I  certify  that  all  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent  children,  if  any)  is 
accurate,  trtie,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reported  was  withheld  because  it  met 
applicable  statutory  provisions  permitting  non-disclosure. 

I  ftuther  certify  that  ean>ed  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which  have  been  reported  are 
in  compliance  with  the  provisions  of  5  U.S.C. A.  app.  4,  {  501  et.  seq.,  5  U.S.C.  {  7353  and  Judicial  Conference  regulations. 


Signature 


NOTE:     AN^-nailVlDUAL  WHO  KNOWlh*LY  AND  WIIPULLY  FALSIFIES  OR  FAILS  TO 
SUBJECT  TO  CIVIL  AND  CRIMINAL  SANCTIONS  (5  U.S.C.  App.  4,  §  104.) 


■  ^.  If9^ 


IS  REPORT  MAY  BE 


".. I"  7';"^' 

FILING  INSTRUCTIONS: 


Mail  signed  original  and  3  additional  copies  to: 


Committee  on  Financial  Disclosure 
Administrative  Office  of  die 

United  States  Courts 
Suite  2-301 

One  Columbus  Circle,  N.E., 
Washington,  D.C.  20544 
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FINANCIAL  STATEMENT 
NET  WORTH 


Provide  a  complete,  current  financial  net  wonh  statement  which  itemizes  in  detail 
all  assets  (including  bank  accounts,  real  estate,  securities,  trusts,  investments,  and  other  financial 
holdings)  all  liabilities  (including  debts,  mortgages,  loans,  and  other  financial  obligations)  of 
yourself,  your  spouse,  and  other  immediate  members  of  your  household. 


1                                                    ASSETS 

UABrLTTIES 

Cuh  00  hand  &nd  in  banki 

30 

250 

00 

Nolea  payable  to  banks-seoned 

15 

449 

00 

U.S.  Govcmmcat  iccunaa-iU 
tchedule          (savings  bond) 

500 

00 

Notes  payable  to  banks— unsecured 

0 

00 

Lislfd  ttcunQct-^iid  schedule 

0 

00 

Notes  piyable  to  relabvcs 

0 

00 

1   Unlistad  tccuhtics-tdd  schedule 

0 

00 

Notes  payable  to  others 

0 

00 

Accounts  and  not£i  receivable: 

Accounts  and  bills  due 

0 

00 

Due  from  relativet  and  friends 

375 

00 

Unpaid  irtcome  tax 

0 

00 

Due  from  others 

0 

00 

Other  unpaid  lax  and  interrst 

0 

00 

Doubtful 

0 

00 

Real  esute  martjaies  payable-add 
schedule        (heme) 

232 

653 

00 

Real  cslau  owned-add  schedule 

(hone) 

300 

000 

00 

Oiaael  mortjajes  and  other  liens  pay- 
able 

0 

00 

Real  estate  moft^ages  leceivable 

0 

00 

Other  debts-itenViie: 

Autos  and  other  pcrscoaJ  property 

24 

690 

00 

Credit  Card 

750 

00    1 

Cash  value-life  insurance 

0 

00 

Thrift  Savings  Plan  Loan 

7 

294 

00    ! 

Other  assets-ilcmue: 

■nirift  Savings  Plan 

63 

920 

00 

. 

1 

1 

TotaJ  liabiLoes 

256 

146 

00   1 

1 

Net  Wonh 

163 

589 

00 

Total  Assets 

419 

735 

00 

Total  liabilities  and  iket  worth 

419 

735 

00    1 

CONTINGENT  UABIIJTIES 

GENERAL  INFORMATION 

I 

Ai  endonex,  coiniker  or  (ucnnior 

0 

00 

uk.) 

No 

! 

On  leases  or  contracts 

0 

00 

Are  you  defendant  in  any  soiu  or  legal 
actions? 

No 

1 

i 

Legal  Qaims 

0 

00 

Have  you  ever  taken  bankiup(c>7 

No 

Prevision  for  Federal  Income  Taj 

0 

00 

Other  special  debt 

0 

00 

_____ 
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III.  GENERAL  (PUBLIC) 

1 .  An  ethical  consideration  under  Canon  2  of  tiie  American  Bar  Association's  Code  of 
Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional 
prominence  or  professional  workload,  to  find  some  time  to  participate  in  serving 
the  disadvantaged."  Describe  what  you  have  done  to  fulfill  these  responsibilities, 
listing  specific  instances  and  the  amount  of  time  devoted  to  each. 

While  a  lawyer  in  Cleveland,  I  was  actively  involved  in  the  Apostolate  for  the  Mentally 
Retarded  of  the  Cleveland  Catholic  Diocese.   1  began  my  association  with  the 
Apostolate  as  a  camp  counselor  in  Camp  Happiness,  a  summer  camp  for 
developmentally  disabled  children  and  continued  that  association  until,  while  at  Squire, 
Sanders  and  Dempsey,  I  became  Chair  of  the  Apostolate's  Board  of  Advisors.  While 
with  the  Apostolate,  1  helped  initiate  a  "Walkathon  for  the  Mentally  Retarded,"  a 
pledge  walk  which  eventually  became  a  major  funding  source  for  the  Apostolate. 

After  moving  to  Washington  to  work  at  the  Department  of  Justice,  my  charitable 
activities  have  focused  on  my  local  church  and  supporting  the  efforts  of  national  Italian- 
American  organizations,  such  as  the  National  Italian  American  Foundation,  the  Sons  of 
Italy  Foundation  and  the  National  Italian  American  Bar  Association.   I  have  contributed 
and  actively  participated  in  the  scholarship  efforts  of  these  organizations  and  have 
participated  in  the  mentor-protege  and  international  law  student  exchange  programs 
sponsored  by  the  National  Italian  American  Foundation  and  the  National  Italian 
American  Bar  Association.  In  addition,  I  have  served  on  the  board  of  Casa  Italiana,  the 
Italian  cultural  building  associated  with  Holy  Rosary  Church  in  Washington,  D.C. 

2.  The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct 
states  that  it  is  inappropriate  for  a  judge  to  hold  membership  in  any  organization 
that  invidiously  discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you 
currentiy  belong,  or  have  you  belonged,  to  any  organization  which  discriminates 

—  through  either  formal  membership  requirements  or  the  practical  implementation 
of  membership  policies?  If  so,  list,  with  dates  of  membership.  What  have  you 
done  to  try  to  change  these  policies? 

I  do  not  currently  belong,  and  have  not  belonged,  to  any  organization  that  discriminate 
on  the  basis  of  race,  sex  or  religion  in  terms  of  its  membership  requirements  or 
practical  implementation  of  its  membership  policies. 

3.  Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for 
nomination  to  the  federal  courts?  If  so,  did  it  recommend  your  nomination? 
Please  describe  your  experience  in  the  entire  judicial  selection  process,  from 
beginning  to  end  (including  the  circumstances  which  led  to  your  nomination  and 
interviews  in  which  you  participated). 
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To  my  knowledge,  there  is  no  selection  commission  to  recommend  candidates  for 
nomination  to  the  I'nited  States  Court  of  Federal  Claims    I  applied  for  an  anticipated 
opening  on  the  Court  of  Federal  Claims  in  October  of  1997.   I  solicited  letters  of 
support  from  individuals  familiar  with  my  character  and  qualifications.    I  then 
participated  in  one  formal  interview  at  the  White  House,  as  well  as  several  phone 
interviews,  during  which  various  questions  were  asked  about  my  character  and 
qualifications. 

4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee  discussed 
with  you  any  specific  case,  legal  issue  or  question  in  a  manner  that  could 
reasonably  be  interpreted  as  asking  how  you  would  rule  on  such  case,  issue,  or 
question?   If  so.  please  explain  fully. 

No. 

5.  Please  discuss  your  views  on  the  following  criticism  involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within  society 
generally,  has  become  the  subject  of  increasing  controversy  in  recent  years.   It  has 
become  the  target  of  both  popular  and  academic  criticism  that  alleges  that  the 
judicial  branch  has  usurped  many  of  the  prerogatives  of  other  branches  and  levels 
of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than 
grievance- resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a 
vehicle  for  the  imposition  of  far-reaching  orders  extending  to  broad 
classes  of  individuals; 

c.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional 
requirements  such  as  standing  and  ripeness;  and 

d.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in 
the  manner  of  an  administrator  with  continuing  oversight 
responsibilities. 

I  believe  that  the  role  of  judge  should  not  be  that  of  a  policy  maker,  but  iiistead  should 
be  limited  to  applying  the  law.  as  supplied  by  the  Constitution  and  as  wrinen  by  the 
Congress,  to  the  facts  of  a  particular  case.   I  believe  that  a  Judicial  ruling  should  be 
narrowly  drafted  to  resolve  only  those  questions  clearly  in  controversy  and  concretely 
presented  and  that  jiuisdictional  requirements  should  be  applied  consistent  with  the 
dictates  of  the  Constitution  aixi  Federal  law.   Finally,  I  believe  that  the  judiciary  should 
not  usurp  the  prerogatives  of  the  Executive  BraiKh  lawfully  to  enforce  and  administer 
the  law. 
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UNITKD  STATES  SKNATB  QUKSTIONHXIRE  FOR  JX7DICZAL  NOMINXKS 


I.   BIOGRAPHICAL  INFORMATION   (PUBLIC) 


1.     Full  name  (Include  any  former  names  uaed.) 

LYNN  JEANNE  BUSH;  LYNN  J.  BUSH;  LYNN  BUSH  FERGUSON  (prior 
married  name) 


2.  Address:  List  current  place  of  residence  and  office 
address (es) . 

Home:      Washington,  D.C. 

Office:    HUD  Board  of  Contract  Appeals 

1707  H  Street,  N.W.,   11th  Floor 
Washington,  D.C.    20006 

3.  Date  and  place  of  birth. 

December  30,  1948  -  Little  Rock,  Arkansas 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's 
xuldm)  .  List  spouse's  occupation,  employer's  name  and  business 
address (as) . 

Divorced 


5.  Kduoationt  List  each  college  and  law  school  you  have 
attended,  including  dates  of  attendance,  degrees  received,  and 
dates  degrees  were  granted. 

Antioch  College   -   1966-1970 
B.A.   1970 

(Spring  1968  academic  quarter  spent  in  Mexico,  studying 
Spanish  under  Antioch  Education  Abroad  Program] 

Antioch  School  of  Law   -   1973-1974 

Georgetown  University  Law  Center   -   1974-1976 
J.D.   1976 
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6.  Employment  Record;  List  (by  year)  all  business  or 
professional  corporations,  compcuiies,  firms,  or  other  enterprises, 
partnerships,  institutions  and  organizations,  nonprofit  or 
otherwise,  including  firms,  with  which  you  were  connected  as  an 
officer,  director,  partner,  proprietor,  or  employee  since 
graduation  from  college. 

Engliah   Instructor    (part-time) 

Brasas  School  of  English/Instituto  Brasil-Estados  Unidos 

Rio  de  Janeiro,  Brazil 

1971-1972 

Field  Assistant 

Neighborhood  Youth  Corps 

Little  Rock,  AR 

Summer  1972 

[Best  recollection  of  name  and  title  of  summer  job  I  had  for 

a  very  brief  period  upon  my  return  from  South  America] 

Assistant  Program  Evaluator 

Urban  Business  Education  Association 

Washington,  D.C. 

1972-1973 

Law  Clerk  (part-time) 

Law  Enforcement  Assistance  Administration 

United  States  Department  of  Justice 

Washington,  D.C. 

January  1975  -  May  1975   [estimated  dates] 

Summer  Associate 

Steptoe  and  Johnson 
Washington,  D.C. 
Summer  1975 

Law  Clerk    (part-time) 
National  Labor  Relations  Board 
Washington,  D.C. 
January  1976  -  June  1976 

Trial  Attorney 

Commercial  Litigation  Branch 

Civil  Division 

United  States  Department  of  Justice 

Washington,  D.C. 

1976-1987 
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Senior  Trial  Attoimey 

Naval  Facilities  Engineering  Command 
Department  of  the  Navy 
Alexandria,  Virginia 
1987-1989 

Coxmael ,    Engineering  Field  Activity  Chesapeake 
Naval  Facilities  Engineering  Command 
Department  of  the  Navy 
Washington ,  D . C . 
1989-1996 

Administrative  Judge 

United  States  Department  of  Housing  and  Urban  Development 
Board  of  Contract  Appeals 
Washington,  D.C. 
1996-Present 


7.  Militarv  Service;  Have  you  had  any  military  service?  If  so, 
give  particulars,  including  the  dates,  branch  of  service,  rank  or 
rate,  serial  nuicber  and  type  of  discharge  received. 

None 


8.  Honors  and  Awards ;  List  any  scholarships,  fellowships, 
honorary  degrees,  and  honorary  society  memberships  that  you  believe 
would  be  of  intert^st  to  the  Committee. 

Thomas  J.  Watson  Fellowship  (1970) 

Exceptional  Performance  Awards,  Department  of  the  Navy 

(1989-1991) 
Outstanding  Performance  Awards,  Department  of  the  Navy 

(1992-1996) 

9.  Bar  Associations;  List  all  bar  associations,  legal  or 
judicial-related  committees  or  conferences  of  which  you  are  or  have 
been  a  member  £uid  give  the  titles  and  dates  of  any  offices  which 
you  have  held  in  such  groups. 

National  Bar  Association 

National  Association  of  Women  Judges 

Board  of  Contract  Appeals  Judges  Association 

Board  of  Contract  Appeals  Bar  Association 

10.  Other  Memberships ;  List  all  orgeuiizatlons  to  which  you 
belong  that  are  active  in  lobbying  before  p\ibllc  bodies.  Please 
list  all  other  organizations  to  which  you  belong. 
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Lobby:    Senior  Executive  Association 
Other :    None 


11.  Court  AdmiBsion;  List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  o£  admission  suid  lapses  if  amy 
such  memberships  lapsed.  Please  explain  the  reason  for  any  lapse 
of  membership.  Give  the  same  information  for  administrative  bodies 
which  require  special  admission  to  practice. 

Arkansas  Supreme  Court   (1976-present) 

United  States  Court  of  Claims   (1976-present) 
[subsequently,  the  United  States  Claims  Court,  the  United 
States  Court  of  Federal  Claims  &  the  United  States  Court  of 
Appeals  for  the  Federal  Circuit] 

District  of  Columbia  Court  of  Appeals   (1977-present) 

United  States  Supreme  Court    (1980 -present) 

12.  Piiblished  Writings;  List  the  titles,  publishers,  and  dates 
of  books,  articles,  reports,  or  other  published  material  you  have 
written  or  edited.  Please  supply  one  copy  of  all  published 
material  not  readily  available  to  the  Committee.  Also,  please 
supply  a  copy  of  all  speeches  by  you  on  issues  involving 
constitutional  law  or  legal  policy.  If  there  were  press  reports 
about  the  speech,  and  they  are  readily  availedsle  to  you,  please 
supply  them. 

None 

13.  Health:  What  is  the  present  state  of  your  health?  List  the 
date  of  your  last  physical  examination. 

Excellent;  date  of  last  physical  examination  -  July  1997 

14.  Judicial  Office;  State  (chronologically)  any  judicial 
offices  you  have  held,  whether  such  position  was  elected  or 
appointed,  and  a  description  of  the  jurisdiction  of  each  such 
court. 

In  May  1996,  I  was  appointed  as  a  member  of  the  HUD  Board  of 
Contract  Appeals.    I  serve  as  an  administrative  judge  on 
that  Board,  which  is  HUD's  independent  forum  for  the 
adjudication  of  contract  appeals  filed  by  HUD  contractors 
under  the  Contract  Disputes  Act  (CDA)  of  1978.   41  U.S.C. 
§§601-613.   The  Board  is  also  designated  to  adjudicate 
CDA  claims  for  the  Federal  Emergency  Management  Agency.  Under 
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authority  granted  by  the  Secretary  of  HUD,  HUDBCA 
administrative  judges  hold  hearings  and  make  determinations  on 
behalf  of  the  Secretary  on  appeals  of  administrative  sanctions 
(e.g.,  debarment  and  suspension  of  contractors)  and  conduct 
reviews  of  proposed  Department  of  Treasury  administrative  cind 
tax  refund  offset  cases. 

15.  Citations;  If  you  have  been  a  judge,  provide:  (1) 
citations  £or  the  ten  most  significant  opinions  you  have  vrritten; 
(2)  a  short  summary  of  and  citations  for  all  appellate  opinions 

where  your  decisions  were  reversed  or  where  your  judgment  was 
affirmed  with  significant  criticism  of  your  substaintlve  or 
procedural  rulings;  and  (3)  citations  for  significant  opinions  on 
federal  or  state  constitutional  issues,  together  with  the  citation 
to  appellate  court  rulings  on  such  opinions.  If  any  of  the 
opinions  listed  were  not  officially  reported,  please  provide  copies 
of  the  opinions . 

(1)  In  the  two  years  I  have  served  on  the  HUD  Board  of 
Contract  Appeals,  I  have  written  five  significant  opinions: 

a.  Industrial  Piping.  Inc..  HUDBCA  No.  95-G-121-C5,  96-2  BCA 

1|28,554  (1996); 

b.  Ecoflo.     Inc..    HUDBCA   No.     96-B-135-C17,     97-1    BCA    1|28,730 

(1997)  ; 

c.  Janus     Corporation.     HUDBCA    No.      97-B-lOl-Cl,      97-1     BCA 
1128,884     (1997); 

d.  Dungaree  Realty.    HUDBCA  No.    95-G-102-C1,    97-2  BCA  1|28,189 

(1997)  ; 

e.  All   South  Properties.    Inc..    HUDBCA  No.    92-G-7604-C12   and 

93-G-C5,    97-2    BCA   1|29,329    (1997). 

(2)  None  of  my  rulings  have  been  reversed  by  the  appellate 
court,  i.e..  the  United  States  Court  of  Appeals  for  the 
Federal  Circuit . 

(3)  None 

16.  Pxiblic  Office;  State  (chronologically)  any  piibllc  offices 
you  have  held,  other  than  judicial  offices,  including  the  terms  of 
service  and  whether  such  positions  were  elected  or  appointed. 
State  (chronologically)  any  unsuccessful  cemdidacles  for  elective 
public  office. 

None 
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17 .     Legal  Career; 


Describe  chronologically  your  law  practice  and  experience 
after  graduation  from  law  school  including: 

1.  whether  you  served  as  cleric  to  a  judge,  eind  if  so, 
the  name  of  the  judge,  the  court,  and  the  dates  of 
the  period  you  were  a  clerk. 

No 

2.  whether  you  practiced  alone,  and  if  so,  the 
addresses  and  dates; 

No 

3.  the  dates,  names  and  addresses  of  law  firms  or 
offices,  companies  or  governmental  agencies  with 
which  you  have  been  connected,  and  the  nature  of 
your  connection  with  each; 

September  1976  -  August  1987    Trial  Attorney 

Commercial  Litigation  Branch 

Civil  Division 

United  States  Department  of  Justice 

Washington,  D.C.   20530 

Responsible  for  the  litigation  of  commercial 
cases  in  which  the  United  States  was  involved 
as  a  defendant.  Specialized  competence  in 
contract  actions  brought  against  the 
government,  including  construction,  supply  and 
service  contracts;  pre-award  bid  protest  cases; 
civilian  pay  cases;  and  military  pay  cases. 
Personally  handled  suits  which  often  entailed 
complex  and  voluminous  factual  presentations, 
large  dollar  amounts  and  which  involved  complex 
legal  issues,  sometimes  without  precedent. 
Majority  of  cases  were  litigated  before  the 
former  United  States  Court  of  Claims, 
subsequently,  the  United  States  Claims  Court, 
the  United  States  Court  of  Federal  Claims  and 
the  United  States  Court  of  Appeals  for  the 
Federal  Circuit . 

August  1987  -  February  1989 

Senior  Trial  Attorney 

Naval  Facilities  Engineering  Command 

Department  of  the  Navy 

200  Stovall  Street,  Hoffman  II 

Alexandria,  VA  22332 
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Responsible  for  the  supervision  of  a  team  of 
Navy  attorneys  and  for  the  conduct  of 
litigation  of  highly  significant  contract 
disputes  before  the  Armed  Services  Board  of 
Contract  Appeals.   Provided  legal  advice  to 
Command  Headcjuarters  on  all  civilian  personnel 
matters. 

February  1989  -  May  1996    Counsel 
Engineering  Field  Activity  Chesapeake 
Naval  Facilities  Engineering  Command 
Department  of  the  Navy 
Washington  Navy  Yard  Building  212 
Washington,  D.C.   20374 

As  Chief  Counsel,  supervised  a  staff  of 
attorneys,  furnishing  legal  advice  and 
representation  in  the  field  of  commercial  law, 
covering  such  matters  as  procurement,  contract 
claims,  real  property,  utilities,  contractor 
labor  compliance,  bankruptcy,  civilian 
personnel  issues,  ethics,  and  environmental 
matters. 

May  1996  -  Present     Administrative  Judge 
HUD  Board  of  Contract  Appeals 
1707  H  Street,  N.W.   11th  Floor 
Washington,  D.C.    20006 

Serve  as  an  administrative  judge  on  the  Board, 
which  is  HUD'S  independent  forum  for  the 
adjudication  of  contract  appeals  filed  by  HUD 
contractors  under  the  Contract  Disputes  Act 
(CDA) .  41  U.S.C.  §§601-  613.  Also  adjudicate 
CDA  claims  for  the  Federal  Emergency  Management 
Agency.  Board  decisions  in  these  CDA  cases  are 
final  unless  appealed  to  the  United  States 
Court  of  Appeals  for  the  Federal  Circuit . 

Hold  hearings  on  the  impositions  of 
administrative  sanctions  (e.g.,  debarment  and 
suspension  of  contractors) ;  conduct  reviews  of 
proposed  Department  of  Treasury  administrative 
offset  and  tax  refund  offset  cases  requested  by 
individuals  have  defaulted  on  HUD- insured  loans 
or  who  are  otherwise  indebted  to  HUD. 

What  has  been  the  general  character  of  your  law 
practice,  dividing  it  into  periods  with  dates  If  its 
character  has  changed  over  the  years? 

The  overall  focus  of  my  practice  of  law,  to  a 
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large  extent,  has  been  in  the  area  of 
government  contract  law.  During  my  eleven 
years  with  the  Justice  Department  (1976-1987)  , 
I  primarily  litigated  post -award  contract 
claims  and  civilian  personnel  cases  brought 
before  the  former  Court  of  Claims,  the  COFC  and 
the  CAFC.  During  the  nine  years  that  I  spent 
with  the  Navy  Office  of  General  Counsel  (1987- 
1996)  ,  my  practice  shifted  somewhat  to  include 
more  pre-award  procurement  issues  and  requests 
for  injunctive  relief  brought  before  the 
Comptroller  General  and  involved  supervision 
of  the  litigation  of  government  procurement  and 
contract  cases.  As  an  administrative  judge  for 
the  HUD  Board  of  Contract  Appeals  (1996  to  the 
present)  I  have  returned  to  post -award 
government  contract  cases,  conducting  trials 
and  rendering  decisions  under  the  CDA,  as  well 
as  reviewing  appeals  of  administrative 
sanctions  and  administrative/tax  refund  offset 
cases . 

Describe  your  typical  former  clients,  and  mention  the 
areas,  if  any,  in  which  you  have  specialized. 

My  client  has  always  been  a  federal  agency  or 
the  United  States  Government .  My  areas  of 
specialization  have  been  government  contract 
law,  procurement  law  and  civilian  personnel 
law. 

Did  you  appear  in  court  frequently,  occasionally,  or 
not  at  all?  If  the  frequency  of  your  appearances  In 
court  varied,  describe  each  such  variance,  giving 
dates. 

1976-1987  (Justice  Department) 
frequent  appearances 

1987-1996  (Department  of  the  Navy) 
occasional  appearances 

1996 -present  [serve  as  administrative  judge] 

What  percentage  of  these  appearances  was  in: 
(a)  federal  courts; 

Justice  Department  (1976-1987)  -  almost  100% 
of  appearances  were  before  federal  courts 
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(b)  atat*  oourta  of  rooord; 
None 

(c)  other  courts. 

Department  of  the  Navy  (1987-1996)  -  all 
appearances  were  before  the  Armed  Services 
Board  of  Contract  Appeals  or  the  Comptroller 
General . 

What  percentage  o£  your  litigation  was: 

(a)  civil; 

100% 

(b)  criminal. 

0% 

State  the  number  of  cases  in  courts  of  record  you 
tried  to  verdict  or  judgment  (rather  than  settled) , 
indicating  whether  you  were  sole  counsel,  chief 
counsel,  or  associate  counsel. 

Federal  Cases   -   75  (sole  counsel) 

Administrative  Cases   -   5  (chief  counsel) 

What  percentage  of  these  trials  wast 

(a)  jury; 

None 

(b)  non-jury. 
100% 


18.  Litlaationi  Describe  the  ten  most  significant  litigated 
matters  which  you  personally  handled.  Oive  the  citations,  if  the 
cases  were  reported,  and  the  docket  number  and  date  if  unreported. 
Oive  a  capsule  summary  of  the  substance  of  each  case.  Identify  the 
party  or  parties  whom  you  represented;  describe  in  detail  the 
nature  of  your  participation  in  the  litigation  and  the  final 
disposition  of  the  case.   Also  state  as  to  each  casei 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  naune  of  the  judge  or  judges 
before  whom  the  case  was  litigated;  and 

(c)  The  individual  name,  addresses,  and  telephone  numbers  of 
co-counsel  and  of  principal  cotinsel  for  each  of  the  other 
parties. 
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[In  each  of  the  below-listed  cases  I  served  as  sole  counsel, 
representing  the  United  States  as  defendant  in  these  actions. 
While  I  was  sole  counsel  in  the  referenced  cases,  I  did  have  the 
assistance  of  agency  counsel,  whose  role  it  was  to  provide 
assistance  and  information  from  the  specific  agency  involved, 
necessary  for  me  to  litigate  the  case.  It  was  the  policy  and 
practice  of  the  Commercial  Litigation  Branch  of  the  Civil  Division 
(Department  of  Justice) ,  that  agency  counsel  did  not  serve  as  co- 
counsel.  However,  where  the  attorney  provided  significant 
assistance,  it  was  my  practice  to  list  agency  counsel  as  "of 
counsel"    in   any  briefs   or  other  pleadings   filed.] 

1.  Harris  Data  Communications.  Inc.  v.  United  States.  2  Cl . 
Ct.  229  (1983);  affirmed.  723  F.2d  69  (Table)  (Fed.  Cir.  Aug.  26, 
1983)  .  Plaintiff  filed  a  complaint  for  declaratory  and  injunctive 
relief  in  the  United  States  Claims  Court  seeking  to  prevent  the 
Navy  from  further  consideration  of  proposals  for  a  multi -million 
dollar,  world-wide  data  processing  system  unless  plaintiff's 
proposal  was  reinstated  in  the  competition  for  award.  Plaintiff 
alleged  that  its  elimination  from  the  competitive  range  without  an 
opportunity  to  revise  its  proposal  was  in  violation  of  the 
evaluation  plan  and  applicable  Federal  procurement  regulations.  As 
Government  counsel,  I  filed  a  motion  for  summary  judgment  coupled 
with  an  opposition  to  the  request  for  injunctive  relief.  A  hearing 
on  the  preliminary  injunction  was  consolidated  with  a  trial  on  the 
merits  conducted  before  Judge  Christine  Nettesheim  Miller.  In  a 
lengthy  opinion,  issued  April  6,  1983,  Judge  Miller  entered 
judgment  in  the  Government's  favor.  Plaintiff  appealed  the  Claims 
Court  decision  to  the  United  States  Court  of  Appeals  for  the 
Federal  Circuit  (CAFC)  .  I  also  handled  the  case  on  appeal  and  the 
CAFC  upheld  the  decision  below.  I  handled  the  case  from  Februai-y 
1983  until  August  1983.  Opposing  counsel  was  James  D.  Bachman, 
Esq.,  919  18th  St.,  N.W. ,  Washington,  D.C. ;  (202)  659-4240.  Agency 
counsel  was  Mar)c  R.  Wiener,  Esq.,  Navy  Litigation  Office, 
Washington  Navy  Yard,  Washington,  D.C;  (202)  685-6499. 

2 .  Household  Goods  Carriers'  Bureau.  Inc.  v.  United  States. 
Cl .  Ct.  No.  540-83C.  Plaintiff  sought  an  action  for  declaratory 
and  injunctive  relief  before  the  United  States  Claims  Court.  It 
challenged  the  Department  of  Defense,  Military  Traffic  Management 
Command's  (MTMC)  refusal  to  accept  a  10  percent  nation-wide  carrier 
rate  increase  for  services  provided  in  the  world-wide  movement, 
storage  and  handling  of  DOD  military  and  civilian  employees' 
household  goods.  Plaintiff  sought  to  enjoin  MTMC  from  its 
continuing  refusal  to  accept  the  rate  increase  and  from  soliciting 
or  accepting  lower  individual  rate  tenders  from  plaintiff's  member 
carriers.  Both  parties  and  an  intervener  filed  briefs  and  hearings 
were  held  before  Judge  Mayer  of  the  Claims  Court  on  August  29, 
September  2,  9,  and  13,  1983.  Subsequent  to  the  final  hearing, 
counsel  for  the  respective  parties  reached  a  compromise  agreement. 
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On  Septen±>er  14,  1983,  an  order  was  issued  by  the  Court,  reflecting 
the  terms  of  that  agreement  and  the  motions  for  injunctive  relief 
were  denied  as  moot.  Subsequent  briefing  resulted  in  the  dismissal 
of  the  complaint  for  declaratory  judgment  as  well.  I  litigated 
this  case  from  August  1983  until  October  1983.  Opposing  counsel 
was  Thomas  M.  Auchincloss,  Jr.,  Esq.,  1920  N  Street,  N.W. , 
Washington,  D.C.;  (202)  785-3700.  Agency  counsel  was  Michael 
Giboney,  Esq.,  Department  of  Defense  Military  Traffic  Management 
Command.   [Unable  to  obtain  current  address  or  telephone  number] 

3.  J.M.T.  Machine  Co..  Inc.  v.  United  States.  826  F.2d  1042 
(Fed.  Cir.  1987)  .  Plaintiff  filed  a  claim  for  interest  on  the 
quantum  of  a  termination  inventory  claim  it  had  successfully  won  on 
the  merits  before  the  Armed  Services  Board  of  Contract  Appeals 
(ASBCA) ,  and  for  Equal  Access  to  Justice  Act  (EAJA)  attorney  fees. 
The  ASBCA  allowed  only  partial  interest  and  denied  the  application 
for  attorney  fees.  Plaintiff  sought  review  before  the  United 
States  Court  of  Appeals  for  the  Federal  Circuit  (CAFC) .  As  counsel 
for  the  Government,  I  successfully  briefed  and  argued  the  case 
before  the  CAFC  (Judges  Rich,  Skelton  and  Archer) ,  with  the  Court 
holding  that  the  ASBCA  correctly  denied  the  interest  claim  since  it 
was  not  certified  or  based  upon  a  "claim"  under  the  Contract 
Disputes  Act.  The  Court  further  agreed  with  the  Government's 
argument  that  JMT's  attorney  fees  application  was  untimely. 
Although  the  CAFC  initially  issued  its  decision  as  an  unpublished 
opinion,  I  filed  a  motion  and  successfully  persuaded  the  Court  to 
publish  the  decision  by  pointing  out  to  the  Court  that  the  decision 
was  the  first  in  which  the  CAFC  had  held  that  the  EAJA  30 -day 
filing  period  was  a  jurisdictional  prerequisite  to  the  award  of 
attorney  fees  and  the  first  case  in  which  the  CAFC  had  squarely 
held  that  failure  to  raise  an  issue  or  to  exhaust  administrative 
remedies  before  a  contract  appeals  board  in  a  Contract  Disputes  Act 
case  precluded  a  contractor  from  raising  that  issue  before  the 
CAFC.  I  litigated  this  case  from  September  1986  until  May  1987. 
Opposing  counsel  was  Fred  Barakat,  Esq.,  501  S.  Third  Street, 
Oxford,  PA  19363;  (610)  388-7341.  Agency  counsel  was  Capt .  Martin 
Healy,  Esq.,  Thompson  and  Waldron,  1055  North  Fairfax  Street, 
Alexandria,  VA   22314;  (703)  684-3340. 

4.  Richard  J.  Lorette  v.  United  States.  738  F.2d  454  (Table) 
(Fed.  Cir.  1984) .   This  claim  was  originally  brought  before  the 

United  States  Claims  Court  by  an  individual  who  had  been  detailed 
to  the  Federal  Acquisition  Institute  from  the  University  of 
Southern  California  under  the  terms  of  the  Intergovernmental 
Personnel  Act  of  1970,  5  U.S.C.  §§3371-3376  (1976).  Dr.  Lorette 
instituted  this  action  to  recover  the  reasonable  value  of  his 
services  for  the  completion  of  a  Government  report  on  civilian 
agency  acquisition  research  needs  under  the  theories  of  a  contract 
implied-in-fact  and  quantum  meruit .  I  represented  the  Government 
during  a  three-day  trial  held  before  Chief  Judge  Alex  Kozinski 
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which  resulted  in  a  bench  ruling  in  favor  of  the  Government.  I 
also  brief  and  argxied  this  case  during  plaintiff's  appeal  to  the 
Federal  Circuit  (Judges  Friedman,  Cowan  and  Smith) ,  which  resulted 
in  the  CAFC's  affirmation  of  the  Claims  Court  decision.  I 
litigated  this  case  from  September  1982  until  June  1984.  Opposing 
counsel  was  Dale  C.  Nathan  Esq.,  3435  Washington  Drive,  Suite  200, 
Eagan,  MN  55122;  (612)  454-0505.  Agency  counsel  was  William  S. 
Coleman,  Esq.,  Office  of  General  Counsel,  Office  of  Management  and 
Budget .   [Unable  to  obtain  current  address  or  telephone  number] 

5 .  Newport  News  Shipbuilding  and  Dry  Dock  Company  v.  United 
States,  7  Cl .  Ct .  549  (1985).  This  was  only  the  second  case  in 
which  the  United  States  Claims  Court  had  addressed  the  issue  of 
whether  the  Contract  Disputes  Act  (CDA) ,  41  U.S.C.  §601,  applied  to 
construction  dif ferential-pubsidy  (CDS)  cases  arising  under  the 
Merchant  Marine  Act  of  1936,  46  U.S.C.  §1101  et  sea.  (1976) .  The 
Claims  Court  upheld  my  argument  that  CDS  contracts  were  more  in  the 
nature  of  subsidy /guarantee  contracts  and  therefore  not 
contemplated  under  section  602(a)  of  the  CDA.  Judge  Yock's 
decision  went  into  great  detail,  citing  significantly  to  the 
arguments  presented  in  my  brief.  This  case  was  significant  to  the 
Government,  inasmuch  as  it  finally  gave  a  dispositive  and  detailed 
rationale  for  holding  that  review  of  such  contracts  by  the  Claims 
Court  under  the  CDA  was  precluded.  I  litigated  this  case  from 
August  1984  until  March  1985.  Opposing  counsel  was  Donald  C. 
Holmes,  Esq.,  114  N.  Washington  St.,  Easton,  MD;  (410)  820-9724. 
Agency  counsel  was  Frank  Ford,  Esq.,  Office  of  Chief  Counsel, 
Maritime  Administration.  [Unable  to  obtain  current  address  or 
telephone  number] 

6.  PAE  International  v.  United  States.  714  F.2d  161  (Table) 
(Fed.  Cir.  May  31,  1983)  (No.  54-82)  .  Plaintiff  brought  this  action 
before  the  United  States  Court  of  Appeals  for  the  Federal  Circuit 

(CAFC) ,  challenging  an  adverse  decision  by  the  Armed  Services  Board 
of  Contract  Appeals  (ASBCA) .  The  disputed  contract  involved  a 
year-long,  negotiated  Air  Force  contract  for  the  operation  and 
maintenance  of  boilers  at  various  Army  and  Navy  locations  in  Japan. 
After  a  labor  dispute  arose  between  PAE  and  the  boilermen,  which 
was  ultimately  settled,  PAE  brought  suit  against  the  Government, 
alleging  that  Government  actions  during  the  strike  amounted  to 
breach  of  the  contract  or  constructive  changes  imposed  by  the 
Government .  I  briefed  and  argued  this  case  before  the  CAFC, 
successfully  contending  that  the  ASBCA  correctly  held  there  was  no 
showing  of  actionable  Government  interference;  that  PAE  assumed  the 
risk  of  not  having  an  adecjuate  labor  force  at  a  cost  it  was  willing 
to  pay;  and  that  no  Government  action  warranted  a  shifting  of  the 
burden  of  PAE's  increased  labor  costs  to  the  Government.  I  worked 
on  this  case  between  January  1983  and  May  1983.  I  no  longer  have 
and  was  unable  to  find  information  on  opposing  counsel .  Agency 
counsel  was  Theodore  M.  Bailey,  Esq.,  Office  of  General  Counsel, 
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Department  of  the  Air  Force.   [Unedjle  to  obtain  current  address  or 
telephone  number] 

7.  Mark  Smith  Construction  Co.  v.  United  States.  DOTBCA  Nos. 
1423,1430,1454,1471,1501-1517.  These  appeals  were  filed  as  a 
result  of  plaintiff's  claims  for  construction-related  equitable 
adjustments  which  arose  during  .its  renovation  of  a  building  at  the 
United  States  Penitentiary  in  Atlanta,  Georgia.  Twenty-one  of  the 
claims  filed  by  plaintiff  were  eventually  appealed  to  the 
Department  of  Transportation  Contract  Appeals  Board.  As  counsel 
for  the  Government,  I  handled  these  appeals  before  the  Board,  with 
Judge  Thaddeus  Ware,  presiding.  After  a  significant  amount  of 
discovery,  including  numerous  depositions,  the  parties  reached  a 
settlement  of  all  but  four  appeals.  The  parties  agreed  to  a 
dismissal  without  prejudice  of  those  four  appeals,  which  was  issued 
by  the  Board  on  June  18,  1984.  Less  than  two  months  later, 
plaintiff  filed  a  complaint  before  the  United  States  Claims  Court, 
appealing  those  four  appeals  and  adding  a  claim  for  conspiracy 
between  the  Bureau  of  Prisons  and  the  Department  of  Labor  which  had 
resulted  in  withholdings  based  upon  plaintiff's  wage  payment 
violations.  As  Government  counsel,  I  filed  a  motion  for  summary 
judgment,  arguing  that  the  Claims  Court  lacked  jurisdiction  over 
the  four  appeals  inasmuch  as  plaintiff's  previous  appeal  to  the 
Board  constituted  a  binding  election  under  the  Contract  Disputes 
Act.  I  also  argued  that  plaintiff's  claim  for  withholdings  based 
upon  wage  payment  violations  was  jurisdictionally  barred  since 
plaintiff  had  failed  to  exhaust  its  administrative  remedies  by  not 
first  allowing  a  decision  on  the  claim  to  be  rendered  by  the 
Department  of  Labor.  Subsequent  to  briefing  and  oral  argument. 
Judge  Reginald  Gibson  granted  my  motion  and  dismissed  plaintiff's 
claim.  10  CI.  Ct .  540  (1986).  Plaintiff,  however,  again  brought 
suit  before  the  Claims  Court.  I  briefed  the  case,  arguing  that  the 
doctrine  of  res  judicata  barred  the  claims .  Judge  Gibson  dismissed 
the  suit.  15  CI.  Ct.  32  (1988).  I  litigated  these  cases  between 
September  1983  and  August  1987.  Opposing  counsel  was  Mark  A. 
Smith,  III,  Esq.,  P.O.  Box  10026,  4246  Peachtree  Road,  Atlanta, 
Georgia  30319;  (404)  237-7200.  Agency  counsel  was  Carolyn  A. 
Sedsol,  Esq.,  Bureau  of  Prisons,  Department  of  Justice,  320  1st 
Street,  N.W.,  Room  754,  Washington,  D.C.   20534;  (202)  307-3062. 

8.  Troup  Brothers.  Inc.  v.  United  States.  643  F.2d  719 
(Ct.Cl.  1980).  In  this  case,  a  Government  contractor  sued, 
alleging  that  it  was  required  to  perform  work  in  excess  of  the 
requirements  of  a  contract  with  the  United  States  Army  Corps  of 
Engineers.  As  Government  counsel,  I  fully  briefed  the  case, 
contending  that  the  contract,  reasonably  construed,  required  that 
steel  sheet  cofferdam  pilings  were  to  be  cut  off  at  the  location 
specified  by  the  Government  and  that  the  contractor  was  not 
entitled  to  additional  compensation.  In  a  slip  opinion  issued 
November  20,   1979,  Judge  Merow  agreed  with  the  Government's 
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arguments  and  granted  my  motion  for  summary  judgment.  Opposing 
counsel  and  I  subsequently  presented  oral  argument  before  the 
United  States  Court  of  Claims  (Judges  Skelton,  Nichols  and  Smith) 
and  Judge  Merow's  opinion  was  adopted  by  the  Court.  Subsequently, 
plaintiff  filed  yet  another  suit  before  the  Court  which  I 
successfully  defeated  on  the  grounds  of  res  judicata  and  failure  to 
certify  its  claim  under  Contract  Disputes  Act  requirements.  The 
Court  of  Claims,  at  231  Ct .  CI.  707  (1982),  granted  my  motion  for 
summary  judgment  and  dismissed  plaintiff's  petition.  I  litigated 
these  cases  from  February  1979  until  June  1982.  Opposing  counsel 
was  Philip  M.  Cronin,  Esq.,  of  Withington,  Cross,  Park  &  Groden,  73 
Tremont  Street,  Boston,  MA  02108;  (617)  951-2065.  Agency  counsel 
was  John  D.  Brady,  Esq.,  U.S.  Army  Engineering  District,  Attn: 
CESAJ-OC,  P.O.  Box  4970,  Jacksonville,  FL  32232;  (904)  232-3761. 

9.  Unity  Bank  &  Trust  Company  v.  United  States.  5  CI.  Ct . 
380  (1984),  affirmed,  756  F.2d  870  (Fed.  Cir.  1985).  In  this  case, 
the  bank,  an  assignee  of  the  funds  from  a  Government  painting 
contract,  filed  suit  to  recover  funds  which  had  been  withheld  as  a 
result  of  Davis-Bacon  Act  violations.  40  U.S.C.  §276a  et  sea. 
(1976) .  After  I  briefed  and  argued  the  case  before  the  Claims 
Court,  Judge  Moody  Tidwell  granted  my  motion  for  summary  judgment 
and  held  that  the  Government  had  properly  withheld  contract 
payments  as  a  remedy  for  Davis-Bacon  Act  wage  underpayments;  that 
under  the  Assignment  of  Claims  Act,  the  assignee  bank  had  no 
greater  rights  to  contract  retainage  than  its  assignor;  and  that 
the  failure  of  underpaid  employees  to  seek  recovery  from  the 
contractor's  Miller  Act  surety  did  not  preclude  their  priority  over 
the  assignee.  Upon  appeal  to  the  Court  of  Appeals  for  the  Federal 
Circuit,  I  again  briefed  and  argued  the  Government's  case.  In  a 
decision  published  March  12,  1985,  the  CAFC  (Judges  Friedman, 
Baldwin  and  Miller)  upheld  the  Government's  position  and  the  Claims 
Court  decision  that  the  Davis-Bacon  Act  was  enacted  solely  for  the 
benefit  of  employees  of  the  Government  contractors,  not  for  the 
contractor  or  its  assignee.  The  CAFC  further  agreed  with  my 
argument  that  the  enforcement  provisions  of  the  Davis-Bacon  Act 
were  discretionary  in  that  they  did  not  impose  a  duty  on  the 
Government  to  make  regular  investigations  of  a  contractor's 
compliance  and  it  affirmed  the  Claims  Court  determination  that  the 
Assignment  of  Claims  Act  did  not  afford  an  assignee  any  greater 
rights  than  it  was  entitled  to  under  the  general  law  of  assignment. 
I  litigated  this  case  between  July  1983  and  March  1985.  Opposing 
counsel  was  Frances  Talcove,  Esq. ,  of  Field  &  Schultz,  One  State 
Street,  Boston,  MA   02109. 

[Unable  to  obtain  telephone  number  or  update  address]  Agency 
counsel  was  Gerald  Krizan,  Esq.,  United  States  Department  of  Labor, 
200  Constitution  Ave.,  N.W. ,  Room  N1651,  Washington,  D.C.  20210; 
(202)  219-9039. 
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10.  Zinoer  Construction  Company.  Inc.  v.  United  States.  231 
Ct.  CI.  926  (1982),  Pet,  for  Rehq  denied.  Sept.  30,  1982.  This  was 
a  case  arising  under  the  provisions  of  the  Wunderlich  Act,  41 
U.S.C.  §§321-322  (1976)  in  which  I,  as  Government  counsel,  filed  a 
motion  to  dismiss  the  claim  as  barred  by  the  Court's  six-year 
statute  of  limitations,  28  U.S.C.  §2501  (1976).  This  case  was 
significant  during  that  time  since,  for  the  first  time,  the  United 
States  Court  of  Claims  varied  from  its  strict  view  that  a  final 
contracting  officer's  decision,  complete  with  all  technical  and 
formal  requirements,  had  to  be  issued  before  a  cause  of  action 
could  arise  and  start  the  running  of  the  statute  of  limitations. 
Based  on  arguments  presented  in  my  brief,  the  Court  significantly 
deviated  from  its  prior  position  of  exclusive  strict  construction 
in  such  cases  as  Ziddell  Explorations.  Inc.  v.  United  States,  427 
Ct.  Cl.  1970)  and  Nager  Electric  Co.  v.  United  States.  368  F.2d  847 
(Ct.  Cl.  1966)  .  The  Court  of  Claims  (Judges  Davis,  Bennett  and 
Smith)  agreed  with  the  Government  that  the  intent  of  28  U.S.C. 
§2501  could  not  permit  a  contractor,  based  upon  the  failure  of  a 
contracting  officer  to  issue  a  proper  final  decision,  to  delay  and 
wait  ten  years  before  taking  action  on  its  claim.  I  handled  this 
case  between  February  1982  and  August  1982.  Opposing  counsel  was 
James  V.  Joy,  Esq.,  585  Ellsworth  Street,  Bridgeport,  CT  06605. 
[Unable  to  obtain  telephone  number  or  update  address]  Agency 
counsel  was  Don  Ana,  Esq.,  United  States  Postal  Service.  [Unable 
to  obtain  current  address  or  telephone  number] 


[The  following  is  a  list  of  names,  addresses  and  phone  numbers 
of  members  of  the  legal  community  who  have  had  recent  contact  with 
me:] 

CHRISTINE  C.  MUTH,  ESQ. 

Counsel 

Naval  Facilities  Engineering  Command 

Department  of  the  Navy 

200  Stovall  Street,  Hoffman   II 

Alexandria,  VA  22332 

(703)  325-1913 

[Former  Supervisor] 

HONORABLE  WILLIAM  MAHN 

Postal  Service  Board  of  Contract  Appeals 
475  L' Enfant  Plaza,  SW;  Rm  10902 
Washington,  D.C.   20260-6100 

(202)  268-2131 

[Former  Supervisor] 

ROBERT  N.  KITTEL,  ESQ. 

Chief,  Regulatory  Law  Office 
U.S.  Army  Legal  Services  Agency 
Litigation  Center,  Room  400 
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901  N.  Stuart  Street 
Arlington,  VA  22203-1837 

(703)  696-1640 
[Former  Supervisor] 

DONNIE  HOOVER,  ESQ. 

Hoover,  Williams  &  Exum 
301  South  McDowell  Street 
Suite  310 
Charlotte,  NC  28204 

(704)  332-5583 
[Former  Supervisor] 

PATRICIA  J.  CHALFANT,  ESQ. 

Office  of  Counsel 

Engineering  Field  Activity  Chesapeake 
Washington  Navy  Yard  Building  212 
Washington,  D.C.   20374-5018 

(202)  685-3231  .  . 

[Former  Attorney  Under  My  Supervision] 

ANN  GIDDINGS,  ESQ. 

Office  of  Counsel 

Engineering  Field  Activity  Chesapeake 

Washington  Navy  Yard  Building  212 

Washington,  D.C.   20374-5018 

(202)  685-3231  . 

[Former  Attorney  Under  My  Supervision] 

ERIC  M.  ELMORE,  ESQ. 

Fossett  &  Brugger 
10210  Greenbelt  Road 
Seabrook,  MD   20706 
(301)  794-6900 
[Former  Law  Clerk] 

WILLIAM  ROBERTS,  ESQ. 

Howrey  &  Simon 

1730  Pennsylvania  Avenue,  N.W. 

Washington,  D.C.   20006-6556 

(202)  383-6556 

[Former  Opposing  Counsel] 

ROBERT  S.  BROCK,  ESQ. 

Office  of  General  Counsel 

Federal  Emergency  Management  Agency 

500  C  Street,  S.W. 

Washington,  D.C.   20472 

(202)  646-4095  .  ,  „      n 

[Appearance  Before  Me  As  Trial  Counsel] 
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LAFAYETTE  No  JOHNSON,  ESQ. 

Office  of  General  Counsel 

Federal  Emergency  Management  Agency 

500  C  Street,  S.W. 

Washington,  D.C.   20472 

(202)  646-4095 

[Appearance  Before  Me  As  Trial  Counsel] 

MARSHA  C.  PETERSON,  ESQ. 

Counsel 

Fleet  &  Industrial  Supply  Center 
Bldg  321-2E 
250  Executive  Way 
Oakland,  CA   94625-5000 
(510)  302-4261 
[Former  Co-worker] 

HONORABLE  ALLAN  F.  ELMORE 

Armed  Services  Board  of  Contract  Appeals 

Skyline  6,  7"^'^  Floor 

5109  Leesburg  Pike 

Falls  Church,  VA  22041-3208 

(703)681-8522 

[Former  Agency  Counsel] 


19.     Legal  Activities t   Describe  the  most  significant 
legal  activities  you  have  pursued.  Including  significant 
litigation  which  did  not  progress  to  trial  or  legal  matters 
that  did  not  involve  litigation.   Describe  the  nature  of 
your  participation  In  this  question,  please  omit  any 
Information  protected  by  the  attorney-client  privilege 
(unless  the  privilege  has  been  waived.) 


The  following  caaea  are  Hated  aa  Significant 
Litigation   Wbicb  Did  Not   Progreaa   To  Trial.      In   each   case, 
served   as  aole   counsel  for  the  Government  and  repreaented 
the   United   States  as  defendant  in    these   actions. 


Master  Security  Services  v.  United  States.  CI.  Ct .  No. 
477-84C.   This  Contract  Disputes  Act  case  involved 
plaintiff's  claims  for  breach  of  contract  damages  allegedly 
incurred  during  its  performance  of  numerous  contracts  for 
armed  and  unarmed  security  guard  services  in  various 
geographic  locations  throughout  the  United  States. 
Plaintiff  claimed  that  the  General  Services  Administration 
(GSA)  failed  to  pay  numerous  invoices  properly  submitted 
under  the  contracts;  repeatedly  took  discounts  and 
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deductions  not  permitted  under  the  contracts;  and 
unilaterally  decreased  the  scope  of  several  contracts.   In 
addition  to  the  breach  damages,  plaintiff  claimed 
consequential  damages,  as  well  as  interest,  costs  and 
attorney  fees.   After  extensive  discovery  and  pretrial 
preparations,  GSA  counsel  and  I  spent  a  tremendous  amount  of 
time  and  effort  reconstructing  the  payment  structure  and 
history  of  these  contracts,  a  task  made  even  more  formidable 
by  the  complete  lack  of  contract  administration  by  GSA  over 
the  years.   Ultimately,  I  was  able  to  negotiate  a  very 
favorable  settlement  for  the  United  States,  especially  in 
light  of  the  grave  litigative  risks  the  Government  faced  in 
this  case. 


Galvan  v.  United  States.  Cl .  Ct .  No.  21-85C.   This  case 
arose  from  the  Small  Business  Administration's  (SBA) 
issuance  of  a  Lease  Rental  Guarantee  Insurance  Policy  under 
which  the  SBA  guaranteed  payment  of  rentals  under  leases  of 
commercial  and  industrial  property  entered  into  by  qualified 
small  business  concerns  for  the  purpose  of  creating  an 
inducement  for  property  owners  to  rent  to  small  business 
tenants.   In  this  case,  the  tenant  subsequently  defaulted  on 
its  rental  payments  and  the  plaintiff -lessor  sued  the 
Government  upon  SBA's  refusal  to  pay  under  the  policy.   In 
my  capacity  as  Government  counsel,  I  concluded  that  the 
Government  was  definitely  liable  for  a  significant  portion 
of  the  amount  claimed  by  plaintiff  under  existing  caselaw 
and  potentially  liable  for  yet  another  portion  of  the  sum 
claimed.   I  therefore  sought  and  obtained  a  favorable 
settlement  which  resolved  the  entirety  of  the  claim  for 
payment  of  just  that  portion  which  the  caselaw  clearly  made 
the  Government  liable. 


D.  Moodv  &  Co..  Inc.  v.  United  States.  Cl .  Ct .  No.  296- 
83C.   Plaintiff,  in  this  case,  was  default-terminated  by  the 
Air  Force  after  twice  supplying  defective  materials  under 
this  contract  for  new,  unused  surplus  aircraft  sleeves.   The 
Air  Force  assessed  excess  reprocurement  costs  against 
plaintiff  and  plaintiff  subsequently  challenged  the  validity 
of  the  default  termination  as  well  as  the  excess 
reprocurement  costs.   After  conducting  extensive  discovery, 
it  became  apparent  to  me  that  the  Government  faced 
significant  litigation  risks  with  respect  to  the 
reasonableness  of  its  method  of  inspection  and  the 
reasonableness  of  the  excess  reprocurement  costs.   As 
counsel  of  record,  I  recommended  and  subsequently  was  able 
to  negotiate  a  favorable  settlement  of  the  case. 
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Oklahoma  State  Bank  of  Konawa.  Oklahoma  v.  United 
States,  CI.  Ct.  No.  506-82C.   In  this  case,  plaintiff -bank 
sought  payments  under  two  contracts  of  guarantee  between  the 
Farmers  Home  Administration  (FmHA)  and  plaintiff  on  two 
business  and  industry  guaranteed  loans  issued  by  plaintiff. 
Plaintiff  filed  suit  before  the  Claims  Court  alleging  that 
the  Government  wrongfully  refused  to  honor  the  guarantees 
upon  the  borrower's  default.   In  my  capacity  as  the 
Government's  counsel  of  record,  I  concluded  that  the  bases 
of  FmHA' s  denial  of  payment  (i.e. .  misrepresentation  by  the 
bank  of  the  value  of  collateral  and  failure  of  the  bank  to 
pledge  all  property  as  security)  were  invalid  and  that,  in 
fact,  no  basis  existed  for  FmHA' s  denial  of  payment. 
Accordingly,  I  negotiated  a  settlement  of  the  bank's  claim. 
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II.   FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 


1.  List  sources,  amoviiits  and  dates  of  all  anticipated 
receipts  £rom  deferred  Income  arrangements,  stock,  options, 
uncompleted  contracts  and  other  future  benefits  which  you 
expect  to  derive  from  previous  business  relationships, 
professional  services,  firm  memberships,  former  employers, 
clients,  or  customers.   Please  describe  the  arreuigements  you 
have  made  to  be  compensated  in  the  future  for  any  financial 
or  business  Interest. 

With  the  exception  of  one  year  during  which  I  worked 
for  a  non-profit  organization  shortly  after  I  graduated  from 
college,  my  entire  professional  career  has  been  spent  with 
the  federal  government.   With  the  exception  of  interest 
generated  from  savings  accounts,  I  have  no  other  source  of 
income,  nor  any  other  source  of  future  benefits,  other  than 
that  provided  by  the  federal  government.   I  belong  to  the 
Civil  Service  Retirement  System  (GSRS)  and  will  receive 
retirement  benefits  pursuant  to  the  GSRS  in  accordance  with 
the  standard  federal  formula,  as  applied  to  my  contributions 
to  the  system,  years  of  service  and  age  at  retirement. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of 
Interest,  Including  the  procedure  you  will  follow  In 
determining  these  areas  of  concern.   Identify  the  categories 
of  litigation  smd  financial  arrangements  that  are  likely  to 
present  potential  conf llcts-of-lnterest  during  your  Initial 
service  In  the  position  to  which  you  have  been  nominated. 

I  perceive  no  potential  conflicts  of  interest  in  any 
financial  arrangements  or  with  respect  to  any  categories  of 
litigation,  given  my  particular  background.   However,  in  the 
remote  event  that  any  potential  conflict  arose,  after  making 
such  a  determination  based  upon  a  review  of  the  judicial 
code  of  ethics,  I  would  necessarily  recuse  myself  from 
hearing  any  matters  where  a  conflict  of  interest  existed. 

3.  Do  you  have  euiy  plans,  commitments,  or  agreements  to 
pursue  outside  employment,  with  or  without  compensation, 
during  your  service  with  the  court?   If  so,  explain. 

No 


4.   List  sources  and  amounts  of  all  Income  received  during 
the  calendar  year  preceding  your  nomination  and  for  the 
current  calendar  year,  including  all  salaries,  fees. 
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dividends,  interest,  gifts,  rents,  royalties,  patents, 
honoraria,  and  other  items  exceeding  $500  or  more  (If  you 
prefer  to  do  so,  copies  of  the  financial  disclosure  report, 
reqpiired  by  the  Ethics  in  Government  Act  of  1978,  may  be 
substituted  here.) 

See  Attachment  1  (AO-10) 


5.  Please  cos^lete  the  attached  financial  net  worth 
statement  in  detail  (Add  schedules  as  called  for) . 

See  Attachment  2 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a 
political  canqpaign?   If  so,  please  identify  the  particulars 
of  the  cas^aign,  including  the  candidate,  dates  of  the 
caz^aign,  your  title  and  responsibilities. 

No 
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III.   GENERAL  (PUBLIC) 


1.   An  ethical  consideration  under  Ceuion  2  o£  the  American 
Bar  Association's  Code  o£  Professional  Responsibility  calls 
for  "every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  In 
serving  the  disadvantaged."   Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  Insteuices 
and  the  amount  of  time  devoted  to  each. 

I  have  been  unable  to  devote  any  significant  time  in 
formally  serving  the  disadvantaged  in  a  structured  sense. 
In  addition  to  a  very  heavy  professional  workload,  for  the 
past  seventeen  years,  I  have  been  a  single  mother, 
struggling  with  the  challenges  of  raising  a  black  male  child 
in  the  District  of  Columbia.   The  vast  majority  of  my  time 
away  from  the  job  has  been  devoted  to  that  effort. 


2.   The  Amerlcsui  Bar  Association's  Commentary  to  Its  Code  of 
Judicial  Conduct  states  that  It  Is  Inappropriate  for  a  judge 
to  hold  membership  In  any  organization  that  Invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion.   Do 
you  currently  belong,  or  have  you  belonged,  to  smy 
organization  which  discriminates  --  through  either  formal 
membership  requirements  or  the  practical  Implementation  of 
membership  policies?   If  so,  list,  with  dates  of  membership. 
What  have  you  done  to  try  to  change  these  policies? 

No 


3.   Is  there  a  selection  commission  In  your  jurisdiction  to 
recommend  candidates  for  nomination  to  the  federal  courts? 
If  so,  did  It  recommend  your  nomination?   Please  describe 
your  experience  In  the  entire  judicial  selection  process, 
from  beginning  to  end  (Including  the  circumstances  which  led 
to  your  nomination  and  Interviews  In  which  you 
participated) . 

There  is  a  selection  commission  in  the  District  of 
Columbia  which  recommends  candidates  for  the  United  States 
District  Court  for  the  District  of  Columbia  and  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia. 
However,  because  the  United  States  Court  of  Federal  Claims 
(COFC)  is  a  court  with  nation-wide  jurisdiction,  to  my 
knowledge,  that  selection  commission  does  not  recommend 
candidates  for  nomination  to  the  COFC. 

I  began  my  quest  for  a  nomination  to  the  COFC  after 
Judge  James  F.  Merow,  my  former  supervisor  at  the  Department 
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of  Justice,  and  now  a  judge  on  that  court,  suggested  that  I 
apply  for  a  judgeship  on  the  court.   I  contacted  present  and 
former  colleagues,  supervisors,  co-workers,  law  school 
professors,  associates,  etc.,  to  begin  the  process  of 
securing  letters  of  recommendation  and  appropriate 
references.   After  various  letters  of  support  and 
recommendations  were  submitted  on  my  behalf,  I  forwarded  to 
the  White  House  my  resume  and  a  detailed  discussion  of  my 
qualifications,  character,  experience  and  training. 
Subsequently,  I  was  interviewed  by  the  White  House  and  the 
Federal  Bureau  of  Investigation. 


4.   Has  anyone  involved  in  the  process  of  selecting  you  as  a 
judicial  nominee  discussed  with  you  any  specific  case,  legal 
issue  or  question  in  a  manner  that  could  reasonsdsly  be 
interpreted  as  asking  how  you  would  rule  on  such  case, 
issue,  or  question?   If  so,  please  explain  fully. 

No 


5.   Please  discuss  your  views  on  the  following  criticism 
involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal 
government,  and  within  society  generally,  has  become  the 
subject  of  increasing  controversy  in  recent  years.   It  has 
become  the  target  of  both  popular  and  academic  criticism 
that  alleges  that  the  judicial  branch  has  usurped  many   of 
the  prerogatives  of  other  brsmches  euid  levels  of  government. 

Some  of  the  characteristics  of  the  "judicial  activism"  have 
been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem- solution 
rather  than  grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the 
individual  plaintiff  as  a  vehicle  for  the  is^ositlon  of  far- 
reaching  orders  extending  to  broad  classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  Impose  broad, 
affirmative  duties  upon  governments  euid  society; 

d.  A  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  standing  and  ripeness; 

and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon 
other  institutions  in  the  manner  of  an  administrator  with 
continuing  oversight  responsibilities. 


While  I  am  familiar  with  the  concerns  raised  about  the 
"judicial  activism"  of  some  federal  judges,  I  have  never 
heard  that  criticism  levelled  against  any  of  the  judges  on 
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the  United  States  Court  of  Federal  Claims  during  my  many 
years  of  practice  as  a  member  of  its  bar.   It  may  well  be 
that  the  specialized  jurisdiction  of  the  Court  rarely  lends 
itself  to  over -reaching.   Since  its  creation  in  1855,  the 
predecessor  United  States  Court  of  Claims  has  been  the 
principal  forum  for  adjudication  of  civil  suits  for  money 
claims  against  the  United  States.   Many  of  the  Court's 
judges  have  had  distinguished  careers  in  the  executive  and 
legislative  branches  of  our  government  before  taking  the 
bench.   In  my  practice  before  the  Court,  I  have  appeared 
before  former  congressmen,  prosecutors,  and  members  of  the 
executive  branch.   In  no  instance  have  I  ever  observed  any 
lack  of  judicial  restraint  or  attempt  to  reach  beyond  the 
legal  issues  put  before  the  Court.   This  Court  has  national 
jurisdiction  over  cases  that  may  affect  the  lives  of 
virtually  all  of  our  citizenry.   However,  the  role  of  judges 
on  the  Court  is  necessarily  and  wisely  circumscribed  within 
the  jurisdictional  bounds  of  the  Court  and  consistent  with 
the  Constitution.   Finally,  caselaw  rendered  by  the  United 
States  Court  of  Appeals  for  the  Federal  Circuit  is  binding 
upon  and  serves  as  precedent  for  all  United  States  Court  of 
Federal  Claims  decisions. 
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FOR  CALENDAR  YEAR  1 997 

,  Pcnoo  RcporliDB  (last  name,  first,  middle  utittol)  i    2.  Court  or  Orxaalxalion 


Report  Required  by  the  Ethics 
Re/arm  Acta/ 1 M9.  Pub  L  No 
I0II94.  November  10.  19)9 
a  use  App  4.  101-112) 


J.  Dale  of  Report 


Bush,  Lynn  J. 


U.S.  Court  of  Federal  Claims 


6/22/98 


ReporiTypc  (check  appropriate  type) 
X    NominatioQ,    Dale 


6.  Rcportios  Period 

1/1/97  -  6/19/98 


Judge  -  Article  I  Nominee 

'.  Chanbcn  or  OfTicc  Addnss 

1707  H  Street,  N.W. ,  11th  Floor 
Washington,  D.C.   20006 


On  the  basis  of  the  informatioD  cootained  ia  this  Report  an 
any  fflodificadoiu  pertaioiae  thereto.  It  is.  In  my  opinion, 
in  compliaoce  with  applicable  laws  and  reeulatioos. 


Reviewiog  Omcer  _ 


'^^^*JJ4P§f!T4ffTN0^:  The  instfiictiorisdccop^anyihgif^ 

chectdhg  the  NONE  box  for  each  part  where  you  have  no  reportable  information  Sign  on  last  page. 


I.   POSITIONS.  (Reporting  tndrvidual  only,  se-' pp  9- i  i  of  Instructions) 


POSITION 
NONE  (No  reportable  positions. t 


NAME    OF    ORGANIZATION/ENTITY 


FI.     AGREEMENTS.    /Repumng  ,n.lmdutl  i  r.ly   ser  pp    1416  oj Irulruclions) 

DA1£ 

X       '         NONE  Mc  rr-ortjl  It  •grecmeuls  ) 


hiiP    TERMS 


III.    NON-INVESTMIiNT  CNCOME.   ■Uepanmg  individual  and  spouse,  see  pp  i  !-14  of  Instrvnions  ) 

DAIE  SOURCE  AND  TYPE  GROSS  INCOME 

(youn.  no\  spouse's) 
I  NONE  (No  reportable  i 


ihiployer  -  United  States  DeparLment  of  Housing  iS^  Urban  Development 


'N/A 
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Naae  of  Peno  lUponiM 
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DHcoTRcpotl 


IV.  REIMBURSEMENTS  -  nnspoiuiion.  iod«ia(.  roo<i. c 

(Includes  those  lo  tpouse  and  dependent  chUdren.  use  the  parentheticals  '(S)  "  and  '(DC)  '  to  indicate  reportable 
reimbursements  rtcened  by  spouse  and  dependent  children,  respecitvefy    See  f^  25-28  of  Instructions  ) 

SiiilECE  DESCRIPTION 


r~ 


NONE  (No  such  reportable  reimbursements  ) 


Exempt 


V.    GIFTS.  (J'*cludes  those  lo  ipoux  and  depended  children:  use  dte  partntlieticab  '($)'  and  '(DC)'  to  indicate  gifts  received 
by  spouse  and  dependent  children,  respectively   See  pp  29-32  of  Instructions  ) 

SOURCE  Pi 

'  "     I 

NONE  (No  such  icponabic  gifts  ) 
I 

Lxenpt 


VALUK 


VI.    LIABILITIES.   (Includei  those  o/ spous*  and dtptndenl  chttdnn.  tntticat-    tvhere  appiicobte  perior  responsible/of 
liability  by  using  lb*  parenthetical  "(S)'  for  separuie  liability  of  the  spouse.  ~(J)~  for  joint  liability  of  reporling 
i/^lvidual  and  spouse,  and  '(DC)' for  liability  of  a  dependenj  child  See  pp  33-3i  of  Instructions  ) 
CREDITOR  DESCRIPTION 

X  NONE  (No  te(xin>Wc  l-..hiliiics  i 


VAT.IIR    CODE* 
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VII.  Page  I   INVESTMENTS  and  TRUSTS  —  income,  value,  transactions  ihciudn  ihj„  o/ 

ipousf  and  dependent  chitdrtn    See  pp  36-i4o//n. 


u. 


m^^^^^ 
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FINANCIAL  DISCLOSURE  REPORT 


I _      Bush,   Lynn  J. 
VII!.  ADDITIONAL  INFORMATION  OR  EXPLANATIONS  andicate  part  of  Report.) 


6/22/98 


J 


l\.  CF.RTIFICATION. 

'n  -jmpliancc  \mim  mc  provt5ioi:s  oflK  'J  3  t  i  455  ji.d  cf  Ad'  isoo  Opinion  No  57  l.f■|^c  '.dvisory  Commiliee  on  .'udici?!  />c!ivn.:  >. 
iud  'o  Ihe  besi  ol  my  knowledge  after  leasonablc  inquiry.  I  did  nol  penonii  any  adjudicaton  function  in  any  litiga'.ion  diirinp  the  ;«riod  covered 
^5  liiis  re^n  in  which  I,  my  spouse,  or  my  minor  or  dependent  children  had  a  financial  interest,  as  defined  in  Canon  ?C(3Xc).  in  the  outcome 
.'''such  litigation 

I  certify  tlial  all  info.-mation  given  above  vmchiding  infomiatijn  pertaining  to  my  spouse  and  minor  or  dependent  children,  if  any)  is 
.iv  jurate,  tnic,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  infonnalion  nol  reported  was  withheld  because  it  met 
•pplicable  statutory  provisions  permitting  nondisclosure 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifU  which  have  been  r';poned  are  ui 
compliance  with  the  provisions  of  5  U  S  C  app  4.  §  501  et  seq  ,  5  U  SC  (j  7353  and  Judicial  Conference  regulations 


signatt| 


i^_^.l£ln<^2a 


Date        6/22/98 


NOTE:  ANY  INDIVIDUAL  WHO  KNOWINGLY  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE  THIS  REPORT  MAY  BE 
SUBJECT  TO  C:  /VL  AND  CRIMINAL  SANC  flONS  (5  U  SC.  App  4,  §  104  ) 
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ro^ANOAL  STATEMEOT 
NET  WORTO 


Provide  I  compleic,  cuncnt  nntAclal  nel  wonh  luument  which  itcmiiet  In  deull 
tU  tsteti  (lnclu(U.t{  bii±  Kcounu,  Tui  etuit,  securidci,  oruiu,  invcilmenu.  ind  other  rmutciiJ 
holdingt)  aU  UtbUlo'ct  (Including  debu,  mon(i|ei.  louts,  tad  other  rintnctal  oblijttiont)  of 
your«l/,  your  ipoute.  mi  other  InunedJite  members  of  your  household. 


ASSETS 

UABtUTTEJ                               "^ 

Cuk  M  kut4  iai  in  twtki 

32 

000 

00 

KoW  p«jf»W<  to  Unb-(*atf«d 

0 

00  1 

04.0«v«xiiii>«nti«ouri««.-i44TSP  &  CSR5 
j^j^j.     Voluntary  Contributions 

52 

000 

00 

Hotu  ftyAli  Is  UAl3-uAi*cun4 

0 

00  r 

Lllt<d  ;«cc/ll)e«-»<54  .chrduU 

0 

00 

NoUi  fiyMi  le  nJuive) 

0 

00 

UnlllleJ  fc«W{(ki-444  KiMdik 

0 

00 

N«ui  ptjrikk  Is  stbcn 

0 

00 

AmowiU  inl  MUi  recclvtUe    t 

0 

00 

AcoouflU  tnd  Uli  dut 

0 

00 

Dm  bDin  (tlitlni  u\4  bUnii 

0 

00 

Vi>ftU  trcont  lu, 

0 

00    1 

pg«  bom  >lhai 

0 

00 

Oihu  vtftH  lu  u4  inUnil 

0 

00 

OoubiM 

0 

00 

Kht4d«Home  Mortgage* 

?65 

000 

00 

Red  C4U1C  o»iit'-  tit  icht^U 
[ResidfenceJ 

300 

000 

00 

Oiuul  pwrtti^c*  mi  o(S«r  Uttu  p«y. 

0 

00 

R»Li  tiKle  not^ifc  iKtivtili 

0 

00 

CXhc/jchJ-ilunll^: 

0 

00 

Avtoc  ia4  eOitr  t>cnooi!  ;K«pal)r 

50 

000 

00 

Cuk  «l]oe-lif(  lAivuMt 

46 

000 

00 

0<bcr  »u:<i-iURili4: 

0 

00 

/ 

■    ' 

Totll  IlbOlIlM 

265 

000 

00 

HctWoA 

215 

000 

00 

T«t«IAMcU 

480 

000 

00 

Totll  ttbOIdu  to!  M  «w<k 

CO>nnNOEKr  UABIUTIES 

CENXRAt  INTORMATION 

Ai  tcioiui,  ccrniicr  or  guutalor 

0 

00 

Aft  uy  ukU  f(cd(<4fl  (AlU  tched- 

NO 

Oo  buci  or  oonlncii 

0 

00 

A/c  yoa  4cra>din(  Ir.  ti-or  <alu  «  l<{tl 
tciSsnit 

NO 

Vtfi  atlmi 

0 

00 

HtTi  ]rou  oci  t>;k<a  buvlavfteyt 

NO 

PmvIiIm  for  Fxlcnl  Inoomt  Tu 

0 

00 

OtfMI  l|>MUl  tf<M 

0 

00 

=-; 

*  Mortgage  held  tpy  the  Navy  Federal  Credit  Union 
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Edward  J.  Damich 

Re:  U.S.  Court  of  Federal  Claims 


I.  BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  Full  Name  (include  any  fonner  names  used): 

Edward  John  Damich 

2.  Address:  (List  current  place  of  residence  and  office  address(es): 

Residence:      Alexandria,  VA 

Office:  Committee  on  the  Judiciary 

U.S.  Senate,  SD-224 
Washington.  DC  20510 

3.  Date  and  Place  of  Birth:      June  19,  1948;  Pittsburgh,  PA 


Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).    List  spouse's 
occupation,  employer's  name  and  business  address(es): 

Single 


Education:  List  each  college  and  law  school  you  have  attended,  including  dates  of 
attendance,  degrees  received,  and  dates  degrees  were  granted. 

Columbia  University  1982-83* 

School  of  Law  J.S.D.,  1991 

New  York,  NY  L.L.M.,  1983 

•I  attended  classes  from  1982-83.   I  matriculated  from  1982-1991. 

Catholic  University  1972-76 

School  of  Law  J.D.,  1976 

Washington,  DC 
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Catholic  University 
School  of  Philosophy 
Washington,  DC 

1970-71 

St.  John's  University 
Jamaica,  NY 

Summer  1970 

St.  Stephen's  College 
Dover,  MA 

1968-70 
A.B.,  1970 

Providence  College 
Providence,  RJ 

1966-68 

Employment  Record:  List  (by  year)  all  business  or  professional  corporations, 
companies,  firms,  or  other  enterprises,  partnerships,  institutions,  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were  connected  as  an  officer, 
director,  partner,  proprietor,  or  employee  since  graduation  from  college. 

Paid  Positions  (fall  time): 

1995-Present:  Committee  on  the  Judiciary 

U.S.  Senate 
Washington,  DC 
(Chief  Intellectual  Property  Counsel) 

1984-Present:  George  Mason  University  School  of  Law 

Arlington,  VA 
(Professor  of  Law) 
(On  Leave,  1995-Present;  1992-1993) 

1 992- 1 993 :  Copyright  Royalty  Tribunal 

Washington,  DC 
(Commissioner) 


1976-84: 


Delaware  Law  School  of  Widener  University 
Wilmington,  DE 
(Professor  of  Law) 
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1975-76: 

1972: 

Paid  Positions  (part  time): 
1987-91 

1983-88 

1972-74 

Volunteer  Positions: 
1994-Present 

1994-95 
1994-95 
1989-95 


Heritage  Foundation 
Washington,  DC 
(Research  Director) 

Associated  Mortgage  Companies 
Washington,  DC 
(Mortgage  Accountant) 


BARBRI  Bar  Review 
Washington,  DC 
(Lecturer) 

Bar  Review  of  Delaware 
Wilmington,  DE 
(Lecturer) 

Catholic  University  Law  Library 
Washington,  DC 
(Library  Monitor) 


Alumni  and  Friends  of  Croatian  Universities  (AMAC) 
National  Capital  Group 
Washington,  DC 
(Vice  President) 

Croatian  Fraternal  Union,  Lodge  1976 
Washington,  DC 
(Vice  President) 

National  Federation  of  Croatian  Americans 

Washington,  DC 

(President) 

Washington  Area  Lawyers  for  the  Arts 
Washington,  DC 
(Board  Member) 
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1974-75  Senator  James  L.  Buckley 

U.S.  Senate 
Washington,  DC 
(Intern) 


Military  Service:  Have  you  had  any  military  service?  If  so,  give  particulars, 
including  the  dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  of 
discharge  received. 

None 


Honors  and  Awards:  List  any  scholarships,  fellowships,  honorary  degrees,  and 
honorary  society  memberships  that  you  believe  would  be  of  interest  to  the 
Committee. 

Member,  Catholic  University  Law  Review 

Fellowship,  Columbia  University 

Who's  Who  in  American  Law 

Association  litteraire  et  artistique  intemationale 

Outstanding  Faculty  Member  Award,  1980,  1984 

National  Federation  of  Croatian  Americans,  Political  Activity  Award 


Bar  Associations:  List  all  bar  associations,  legal  or  judicial-related  committees  or 
conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles  and  dates 
of  any  offices  which  you  have  held  in  such  groups. 

District  of  Columbia  Bar  Association 

Bar  Association  of  the  District  of  Columbia 

Pennsylvania  Bar  Association 

American  Bar  Association 

Washington  Area  Lawyers  for  the  Arts:  Board  Member,  1989-95 
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10.  Other  Memberships:  List  all  organizations  to  which  you  belong  that  are  active  in 
lobbying  before  public  bodies.  Please  list  all  other  organizations  to  which  you 
belong. 

Lobbying  Organizations: 

National  Federation  of  Croatian  Americans 

Other  Organizations: 

Washington  Area  Lawyers  for  the  Arts 

Croatian  Fraternal  Union 

Croatian  Catholic  Union 

Alumni  and  Friends  of  Croatian  Universities  (AMAC) 

Association  litteraire  et  artistique  intemationale  (ALAI-USA) 


11.  Court  Admissions:  List  all  courts  in  which  you  have  been  admitted  to  practice,  with 
dates  of  admission  and  lapses  if  any  such  memberships  lapsed.  Please  explain  the 
reason  for  any  lapse  of  membership.  Give  the  same  information  for  administrative 
bodies  which  require  special  admission  to  practice. 

District  of  Columbia  Court  of  Appeals,  1 977 
Supreme  Court  of  Pennsylvania,  1984 


12.  Published  Writings:  List  the  titles,  publishers,  and  dates  of  books,  articles,  reports, 
or  other  published  material  you  have  written  or  edited.  Please  supply  one  copy  of 
all  published  material  not  readily  available  to  the  Committee.  Also,  please  supply 
a  copy  of  all  speeches  by  you  on  issues  involving  constitutional  law  or  legal  policy. 
If  there  were  press  reports  about  the  speech,  and  they  are  readily  available  to  you 
please  supply  them. 

A.         Law  Review  Articles 

1.  Intellectual  Property 

a.  "Moral  Rights  Protection  and  Resale  Royalties  for  Visual  Art  in  the  U.S.: 

Development  and  Current  Status,"   12  Cardozo  Arts  &  Ent.  L.J.  387 
(1994). 
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b.  "The  Visual  Artists  Rights  Act  of  1990:  Toward  A  Federal  System  for 
Moral  Rights  Protection  of  Visual  Art,"  39  Cath.  U.  L.  Rev.  945  (1990). 

c.  "A  Critique  of  the  Visual  Artists  Rights  Act  of  1989,"  14  Nova  L.  Rev. 
407  (1990). 

d.  State  'Moral  Rights'  Statutes:  An  Analysis  and  Critique,"  13  Col.-VLA  J. 
Law  &  Arts  291  (1989). 

e.  "The  Right  of  Personality:  A  Common  Law  Basis  for  the  Protection  of  the 
Moral  Rights  of  Authors,"   23  Ga.  L.  Rev.  1  (1988). 

f.  "Moral  Rights  in  the  U.S.  and  Article  6bis  of  the  Berne  Convention:  A 
Comment  on  the  Preliminary  Report  of  the  Ad  Hoc  Working  Group  on 
U.S.  Adherence  to  the  Berne  Convention,"  10  Columbia-VLA  J.  of  L.  & 
Arts  655  (1986). 

g.  "The  New  York  Artists'  Authorship  Rights  Act:  A  Comparative  Critique," 
84  Colum.  L.  Rev.  1733  (1984). 

2.  Other 

a.  "Out  a  Second  Time:  Gay  Heterodoxy  on  the  Question  of  Abortion"  (co- 
author: Terence  K.  Wolfe),  13  St.  Louis  U.  Pub.  L.  Rev.  253  (1993). 

b.  "The  Essence  of  Law  According  to  Thomas  Aquinas,"  30  Am.  J.  Jurisp. 
79(1985). 

c.  "Does  14=5?  Over-regulation  and  Compensable  Taking,"  10  Mem.  St. 
U.L.  Rev.  697  (1980). 

d.  "The  Right  Against  Treatment:  Behavior  Modification  and  the 
Involuntarily  Committed,"  23  Cath.  U.L.  Rev.  774  (1974)  (student  article). 

B.         Books 

"Trusts  and  Estates,"  Actions  and  Remedies,  vol.  Ill,  C.  Friend  (ed.)  (1986). 
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C.  Congressional  Testimony 

1.  Oral  and  written  testimony  before  the  House  Committee  on  Foreign  .Aifairs  on 
U.S.  policy  regarding  the  fonner  Yugoslavia,  May  11,  1994. 

2.  Oral  and  written  testimon>  before  the  Senate  Subcommittee  on  Patents,  Cop>Tights 
and  Trademarks  on  the  Cop\Tight  Royalty  Tribunal  Reform  Act  of  1993,  October 
5.  1993.  The  Cop>Tight  Royalty  Tribunal  Reform  .\ct  became  law  in  November 
1993. 

3.  Oral  and  v^ritten  testimony  before  the  House  Intellectual  Property  Subcommittee 
on  the  Copyright  Reform  .•^ct  of  1993,  March  3,  1993. 

4.  Oral  and  written  testimony  on  the  Visual  .Artists  Rights  .-^ct  before  the  Senate 
Subcommittee  on  Patents,  Copyrights,  and  Trademarks  of  the  Committee  on  the 
Judiciary,  June  20,  1989  The  Visual  .Artists  Rights  .Act  v\3s  passed  in  October 
1990. 

5.  Oral  and  written  testimony  on  U.S.  .Adherence  to  the  Berne  Convention, 
Subcommittee  on  Courts,  Civil  Liberties,  and  the  .Administration  of  Justice  of  the 
Committee  on  the  Judiciarv.  U.S.  House  of  Representatives,  Sept.  30,  1987.  The 
U.S.  adhered  to  the  Berne  Convention  on  March  1,  1989. 

6.  Statement  on  Colorization  of  Motion  Pictures,  submitted  to  the  Subcommittee  on 
Technology  and  the  Law  of  the  Committee  on  the  Judiciary,  U.S.  Senate,  June  8. 
1987. 

D.  Speeches 

In  my  academic  career,  1  have  been  involved  in  the  following: 

1 .  .Appearance  on  CNN  News  regarding  the  conflict  in  the  fonner  Yugoslavia,  May 
4,  1995. 

2.  Lecturer  on  Copyxight  Law.  Internationa!  Copyright  Institute,  L  .S.  Copviighl 
Office.  Washington.  D.C.,  December  15.  ^^3 

3.  Moderator  and  organizer,  panel  on  .Art  and  Technology,  SmithsonianAVALA 

Symposium  on  the  .Arts  in  the  2 1  st  Century,  Smithsonian  Institution,  VKashington, 
DC.  November  6,  1'5Q3. 
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4.  Intervener  and  co-author  of  U.S.  Report,  Annual  Meeting  of  the  Association 
litteraire  et  artistique  inlemationale,  Antwerp,  Belgium,  September  1993. 

5.  Delivered  a  paper  on  moral  rights  at  the  Art  and  Law  Symposium  of  the  Bczalel 
Academy  of  Art  and  Design  in  Jerusalem,  Israel,  June  199.3. 

6.  Delivered  a  paper  on  moral  rights  at  the  Law  and  the  Arts  Section  Meeting  of  the 
Association  of  American  Law  Schools  Annual  Meeting  in  San  Francisco, 
January,  1993. 

7.  Lecturer  on  Copyright  Law  for  delegation  from  Thailand,  sponsored  by  the  U.S. 
Information  Agency  and  Delphi  International,  November  1992. 

8.  Panelist  on  Yugoslav  Conflict,  Fletcher  School  of  Law  and  Diplomacy,  Tuft.s 
University,  in  Medford,  Mass.,  November  17,  1992. 

9.  Panelist  on  Yugoslav  conflict,  Carnegie  Endowment  for  International  Peace, 

Washington,  D.C.,  August  13,  1992. 

10.  Planning  Committee  member  and  co-chair  of  "The  Arts  in  America:  A  Dialogue," 
a  George  Mason  University  symposium  on  government  funding  of  the  arts, 
October  15,  1990.  Participants  included:  Robert  Hughes,  art  critic  for  Dime;  Milton 
Kramer,  fonder  art  critic  for  the  New  York  Times,  and  Judge  Robert  Bork. 

1 1 .  Presentation  on  moral  rights.  Association  of  Medical  Illustrators,  Johns-Hopkins 
Medical  School,  April  21,  1990. 

12.  Presentation  on  moral  rights,  Washington  Area  Lawyers  for  the  Arts  conference 
on  law  and  the  arts,  American  University,  September  23,  1989. 

13.  Presentation  on  moral  rights,  D.C.  Bar,  Arts,  Entertainment  and  Sports  Law 
Section,  May  15,  1989. 

I  have  also  participated  in  conferences  and  symposia  on  copyright  and  on  U.S. 
foreign  policy  at  Georgetown  University,  American  University,  and  the  Association 
litteraire  et  artistique  intemationale. 

As  Chief  Intellectual  Property  Counsel  for  the  Senate  Judiciary  Committee,  I  have 
poken  on  behalf  of  Senator  Hatch  before:  the  Information  Technology  Industry 
Association,  the  Biotechnology  Industry  Association,  the  Business  Software  Alliance,  the 
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Bar  Association  of  the  District  of  Columbia,  the  Federal  Circuit  Inn  of  Court,  the 
Washington  State  Bar  Association,  the  Association  of  the  Bar  of  the  City  of  New  York, 
the  Federal  Communications  Bar  Association,  the  Artists  Rights  Foundation,  the  Asia- 
Pacific  Legal  Institute,  the  Pennsylvania  Volunteer  Lawyers  for  the  Arts,  the  Intellectual 
Property  Owners,  the  Computer  Law  Association,  the  National  Association  for  the 
Advancement  of  Science,  the  National  Association  of  Computing  Machinery,  the 
Information  Technology  Industry  Association,  the  Copyright  Society  of  America 
(Philadelphia  Chapter),  the  Intellectual  Property  Owners,  the  Software  Publishers 
Association,  the  American  Intellectual  Property  Law  Association,  the  Cincinnati 
Intellectual  Property  Law  Association,  the  American  University  School  of  Law,  Harvard 
University  School  of  Law,  George  Washington  University  School  of  Law.  and  the  World 
Intellectual  Property  Organization.  The  views  expressed  in  these  speeches  were  those  of 
Senator  Hatch,  not  my  own. 

E.  Newspaper  Articles 

"Isolationism  in  the  West  Leaves  Croatia  and  Bosnia  Vulnerable"  (co-author,  Jerome  S. 
Buterin),  St.  Louis  Post-Dispatch,  June  14,  1995,  p.  7B. 

F.  Letters  to  the  Editor 

1.  Washington  Times,  December  9,  1994,  p.  A26  (former  Yugoslavia) 

2.  Washington  Times,  July  9,  1992,  p.  G2  (former  Yugoslavia) 

3.  Washington  Post,  July  5,  1991.  p.  A18  (former  Yugoslavia) 

4.  Washington  Times.  July  5,  1991,  p.  C2  (former  Yugoslavia) 

5.  Washington  Times,  December  7,  1990,  p.  F2  (artists'  rights) 

6.  Los  Angeles  Times.  February  10,  1990.  Part  F.  p.  2  (NEA) 

7.  New  York  Times,  September  27,  1987,  Sec.  4,  p.  22  (plagiarism) 


13.        Health:  Excellent;  last  medical  exam:  May  29,  1998. 


14.  Judicial  Office:  State  (chronologically)  any  judicial  offices  you  have  held,  whether 
such  position  was  elected  or  appointed,  and  a  description  of  the  jurisdiction  of  each 
such  court. 


September  3,  1 992-November  26.  1993 
Commissioner,  U.S.  Copyright  Royalty  Tribunal 
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The  Copyright  Royalty  Tribunal  was  an  independent  agency  in  the  legislative 
branch.  Its  three  commissioners  were  appointed  by  the  President  and  confirmed  by  the 
Senate.  Although  not  strictly  judicial  officers,  the  commissioners  were  engaged  in 
administering  the  compulsory  licenses  provided  for  in  the  Copyright  Act  regarding  cable 
television,  non-commercial  broadcasting,  satellite  television,  sound  recordings,  and  digital 
audio  recording  technology.  It  set  rates  and  distributed  royalties  in  formal  adjudicatory 
hearings.    The  Tribunal  was  abolished  by  Congress  in  December  1993. 

IS.  Citations:  If  you  are  or  have  been  a  judge,  provide:  (1)  citations  for  the  ten  most 
significant  opinions  you  have  written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or  where  your  judgment  was 
affirmed  with  significant  criticism  of  your  substantive  or  procedural  rulings;  and  (3) 
citations  for  significant  opinions  on  federal  or  state  constitutional  issues,  together 
with  the  citation  to  appellate  court  rulings  on  such  opinions.  If  any  of  the  opinions 
listed  were  not  officially  reported,  please  provide  copies  of  the  opinions. 

During  my  tenure  on  the  Copyright  Royalty  Tribunal,  I  participated  in  the 
following  actions: 

(1)  rule-making  to  implement  the  Audio  Home  Recording  Act,  58  FR  53822 
(10/18/93); 

(2)  1992  Audio  Home  Recording  Act  distribution  proceeding,  58  FR  17576 
(4/5/93); 

(3)  1990  cable  royalty  distribution  proceeding,  58  FR  17387  (4/2/93); 

(4)  1992  adjustment  of  the  public  broadcasting  royalty  rates  and  terms,  57  FR 
55494(11/25/92); 

(5)  1989-91  satellite  carrier  royalty  distribution  proceeding,  57  FR  48023 
(10/21/92). 

The  most  significant  decision  that  the  Tribunal  rendered  during  this  period  was  on 
whether,  in  making  satellite  carrier  royalty  distributions,  two  separate  funds  should  be 
created  to  reflect  the  two  different  rates  paid  by  superstations  on  the  one  hand  and 
network  stations  on  the  other.  The  majority  of  the  Tribunal  decided  to  create  the  separate 
funds,  while  I  dissented,  arguing  that  the  pay-in  rate  should  not  determine  the  amount 
available  for  distribution.  According  to  the  majority,  distribution  to  the  owners  of 
copyrighted  programming  carried  on  network  stations  would  be  limited  to  a  proportion 
of  the  amount  in  the  separate  network  fund.  I  maintained,  however,  that  Congress 
intended  that  there  should  be  only  one  distribution  fund;  therefore,  distribution  to  the 
owners  of  copyrighted  programming  should  be  in  proportion  to  the  total  of  funds  available 
for  distribution.   My  dissent  can  be  found  at  57  FR  62422  (12/30/92). 
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16.  Public  Office:  State  (chronoiogically)  any  public  offices  you  have  held,  other  than 
judicial  offices,  including  the  terms  of  service  and  whether  such  positions  were 
elected  or  appointed.  State  (chronologically)  any  unsuccessful  candidacies  for 
elective  public  office. 

September  1992-November  1993 
Commissioner,  Copyright  Royalty  Tribunal 

I  was  appointed  by  President  George  Bush. 

August  28,  1995-Present 

Chief  Intellectual  Property  Counsel 

Senate  Judiciary  Committee 

I  was  appointed  by  the  Chairman,  Senator  Orrin  Hatch. 

17.  Legal  Career: 

a.  Describe  chronologically  your  law   practice  and  experience  after 
graduation  from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if  so,  the 
name  of  the  judge,  the  court,  and  the  dates  of  the  period 
you  were  a  clerk; 

2.  whether  you  practiced  alone,  and  if  so,  the  addresses 
and  dates; 

3.  the  dates,  names  and  addresses  of  law  firms  or  offices, 
companies  or  governmental  agencies  with  which  you 
have  been  connected,  and  the  nature  of  your  connection 
with  each; 

b.  1.         What  has  been  the  general  character  of  your  law  practice, 

dividing  it  into  periods  with  dates  if  its  character  has  changed 
over  the  years? 

2.         Describe  your  typical  former  clients,  and  mention  the  areas,  if 
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any,  in  which  you  have  specialized. 

c.  1.         Did  you  appear  in  court  frequently,  occasionally,  or  not  at  all? 

If  the  frequency  of  your  appearances  in  court  varied,  describe 
each  such  variances,  giving  dates. 

1  have  not  appeared  in  court  at  all  as  a  lawyer,  but  as  a 
Commissioner  of  the  Copyright  Royalty  Tribunal,  I  functioned 
essentially  as  a  trial  court  judge.   (See  Question  14.) 

2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 

(b)  state  courts  of  record; 

(c)  other  courts. 

No  appearances  in  federal  courts,  state  courts  of  record  or 
other  courts.  The  Copyright  Royalty  Tribunal  was  an  independent 
agency  in  the  Legislative  Branch. 

3.  What  percentage  of  your  litigations  was: 

(a)  civil; 

(b)  criminal. 

No  criminal  litigation;  no  civil  litigation  in  court.  The 
Copyright  Royalty  Tribunal  handled  what  would  be  classified  as 
civil  matters. 

4.  State  the  number  of  cases  in  courts  of  record  you  tried  to 
verdict  or  judgment  (rather  than  settled),  indicating  whether 
you  were  sole  counsel,  chief  counsel,  or  associate  counsel. 

I  did  not  try  any  cases  to  verdict  or  judgment  as  sole 
counsel,  chief  counsel,  or  associate  counsel. 

5.  What  percentage  of  these  trials  was: 

(a)  jury; 

(b)  non-jury. 

1 976- 1984  Teaching    at    Delaware   Law    School    of   Widener    University, 

Wilmington,  DE.   Subjects  taught:   Contracts,  Property,  Wills  and 
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Trusts,    Legislation,    Jurisprudence,    Land    Use    Planning    and 
Copyright. 

Assistant  Professor,  1976-80 
Associate  Professor,  1981-85 
Tenured,  1981 

1982-83  Leave  of  absence  from  Delaware  Law  School.   Law  and  Economics 

Fellow  at  Columbia  University.      Completed  course  work  for 
L.L.M.  and  J.S.D.  degrees. 

1983  Received  L.L.M.  degree  from  Columbia  University. 

1985-Present  Teaching  at  George  Mason  University  School  of  Law.    Taught 

Wills  and  Trusts,  Copyright,  Jurisprudence,  Unfair  Trade  Practices, 
International  Protection  of  Intellectual  Property. 

Visiting  Associate  Professor,  1984-85 
Associate  Professor,  1985-89 
Professor,  1 990-Present 
On  Leave,  1992-93,  1995-Present 
Tenured,  1985 

1991  Received  J.S.D.  degree  from  Columbia  University. 

1992-93  Commissioner,  U.S.  Copyright  Royalty  Tribunal.   Leave  of  absence 

from  George  Mason  University  School  of  Law. 

1 994-95  Professor  of  Law,  George  Mason  University  School  of  Law 

1995-Present  Chief  Intellectual  Property  Counsel,  Senate  Judiciary  Committee. 

Leave  of  absence  from  George  Mason  University  School  of  Law. 


18.  Litigation:  Describe  the  ten  most  significant  litigated  matters  which  you  personally 
handled.  Give  the  citations,  if  the  cases  were  reported,  and  the  docket  number  and 
date  if  unreported.  Give  a  capsule  summary  of  the  substance  of  each  case.  Identify 
the  party  or  parties  whom  you  represented;  describe  in  detail  the  nature  of  your 
participation  in  Utigation  and  the  final  disposition  of  the  case.  Abo  state  as  to  each 
case: 
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(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before 
whom  the  case  was  litigated;  and 

(c)  the  individual  name,  addresses,  and  telephone  cumbers  of  co-counsel 
and  of  principal  counsel  for  each  of  the  other  parties. 

I  have  pursued  a  career  in  academia  and  in  public  service.  My  career  has  involved 
me  primarily  in  legislation,  administration,  and  adjudication.  I  have  been  a  consultant  for 
litigation.  For  example,  I  was  a  consultant  for  the  IRS  in  a  case  involving  whether  a 
deceased  author's  name  was  an  asset  of  her  estate  and  for  the  plaintiff  in  a  case  where  an 
author  sued  a  publisher,  claiming  that  her  manuscript  has  been  infringed  by  publication 
of  a  book. 


19.  Legal  Activities:  Describe  the  most  significant  legal  activities  you  have  pursued, 
including  significant  litigation  which  did  not  progress  to  trial  or  legal  matters  that 
did  not  involve  litigation.  Describe  the  nature  of  your  participation  in  this  question. 
Please  omit  any  information  protected  by  the  attorney-client  privilege  (unless  the 
privilege  has  been  waived.) 

A.         Teaching 

My  law  school  teaching  career  spans  approximately  20  years.  It  began  at 
Delaware  Law  School  (now  Widener  University),  where  I  initially  taught  contracts,  and 
then  migrated  to  property  subjects:  real  property,  land  use  planning,  and  wills  and  trusts. 
While  at  Delaware,  I  wrote  my  first  law  review  article  of  my  teaching  career  on 
constitutional  law  and  the  takings  issue-one  of  the  major  areas  of  adjudication  before  the 
Claims  Court.  The  thesis  that  I  propounded  in  that  article  was  later  adopted  by  the  U.S. 
Supreme  Court  in  First  English  Evangelical  Lutheran  Church  of  Glendale  v.  County  of 
Los  Angeles  (482  U.S.  304  (1987).  Also  while  at  Delaware,  I  twice  received  an 
Outstanding  Faculty  Member  Award,  and  I  was  appointed  to  administer  a  program  to 
enable  students  with  marginal  LSAT  scores  to  prove  their  aptitude  for  law  school  in  a 
virtual  law  school  classroom  experience. 

As  I  deepened  my  knowledge  of  property  law,  I  was  struck  by  the  fact  that 
irreplaceable  works  of  art  could  be  lost  through  willful  destruction  of  the  material  objects 
in  which  they  were  embodied.  This  led  me  to  copyright  law  and  to  my  graduate  work 
in  copyright  at  Columbia.  I  begeui  to  teach  copyright  law,  and  I  gradually  shifted  my 
teaching  exclusively  to  copyright  law  and  to  other  intellectual  property  subjects,  especially 
after  I  began  teaching  at  George  Mason.    It  was  while  I  was  at  George  Mason  that  I 
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finished  the  writing  requirements  for  my  L.L.M.  and  J.S.D.  and  that  I  became  involved 
in  public  policy  more  directly  through  legislation  for  the  U.S.  to  adhere  to  the  Berne 
Convention  and  legislation  on  artists'  rights.  At  George  Mason  1  continued  to  enjoy  an 
excellent  reputation  as  a  teacher.  My  courses  were  always  well-subscribed,  and  many 
students  indicated  that,  although  demanding,  I  was  scrupulously  fair  and  that  I  treated  the 
students  with  respect. 

After  I  had  begun  teaching  at  George  Mason,  Henry  Manne  became  dean,  and 
instituted  a  law  and  economics  emphasis  on  the  curriculum.  Since  1  believed  that  law  and 
economics  was  a  valid  analytical  tool,  I  took  advantage  of  the  oppwrtunities  offered  the 
faculty  to  attend  specialized  classes  in  economics  in  order  to  acquire  better  understanding 
of  this  approach.  I  maintained,  however,  that  law  and  economics  was  one  among  many 
valid  analytical  tools,  and  1  was  prominent  among  the  faculty  in  urging  that  other 
approaches  should  also  be  encouraged. 

B.  Scholarship 

My  writing  and  speaking  has  been  primarily  in  the  field  of  copyright  law,  although 
I  have  also  written  articles  on  real  property/constitutional  law,  criminal  law  (student 
article),  legal  philosophy,  and  social  issues.  My  copyright  scholarship  has  concentrated 
on  the  rights  of  authors,  i.e.  individual  creators  as  distinguished  from  the  commercial 
copyright  industries. 

The  thesis  of  my  first  law  review  article  as  a  law  professor,  "Does  14=5? 
Over-regulation  and  Compensable  Taking,"  10  Mem.  St.  U.L.  Rev.  697  (1980),  was  later 
adopted  by  the  U.S.  Supreme  Court  in  First  English  Evangelical  Lutheran  Church  of 
Glendale  v.  County  of  Los  Angeles  (482  U.S.  304  (1987). 

My  copyright  law  articles  have  been  cited  in  three  federal  district  court  opinions. 
In  one  of  them,  Wojnarowicz  v.  American  Family  Assn.  (745  F.Supp.  130  (S.D.N.Y. 
1990)),  the  court  adopted  my  interpretation  of  a  New  York  statute.  My  articles  are  cited 
in  major  casebooks  in  copyright  law  and  in  the  leading  treatise,  Nimmer  on  Copyright. 

C.  Public  Policy 

As  Chief  Intellectual  Property  Counsel  of  the  Senate  Judiciary  Committee,  I  am 

the  legal  and  political  advisor  of  the  Chairman,  Sen.  Orrin  Hatch,  for  copyright,  patent, 
trademark,  and  related  areas.  In  particular,  I  have  been  involved  in  legislation  to  update 
U.S.  copyright  law  for  the  digital  age,  to  enhance  the  protection  of  U.S.  works  abroad, 
to  clarify  the  copyright  infringement  liability  of  on-line  and  Internet  service  provider 
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liability,  and  to  reform  the  patent  system.  Major  legislation  usually  involves  intense 
negotiations  with  interested  parties  and  with  staff  of  both  parties.  Objectivity,  cliuity, 
discretion,  discipline,  and  even-handedness  are  necessary  for  this  purpose. 

The  National  Federation  of  Croatian  Americans  promotes  the  independence  of 
Croatia  under  a  democratic  system  of  government  and  with  a  free  market  economic 
system.  The  l^CA  is  composed  of  the  leading  Croatian-American  organizations  and  of 
individual  members  who  are  primarily  Americans  of  Croatian  ancestry.  As  President,  I 
made  sure  that  the  point  of  view  of  the  NFCA  would  be  American,  not  Croatian.  The 
hfFCA  did  not  receive  money  from  the  Republic  of  Croatia,  and  it  did  not  derive  its  views 
from  the  Croatian  government.  It  was  strictly  neutral  regarding  political  parties  in  Croatia 
and  in  the  U.S.  it  was  nonpartisan.  In  my  testimony  before  the  House  Committee  on 
Foreign  Affairs,  1  argued  for  the  independence  and  territorial  integrity  of  Croatia  and 
Bosnia-Hercegovina  and  for  the  lifting  of  the  U.N.  arms  embargo  against  Croatia  and 
Bosnia-Hercegovina. 

In  addition,  as  a  professor  of  law  at  George  Mason  University,  I  testified  in  favor 
of  U.S.  adherence  to  the  Berne  Convention  and  in  favor  of  the  Visual  Artists  Rights 
Act.  Article  6bis  of  the  Berne  Convention  requires  a  certain  level  of  protection  of  the 
rights  of  authors  as  individual  creators  of  works.  1  testified  that  U.S.  law  did  not  conform 
to  the  requirements  of  article  6bis  and  that  authors'  rights  legislation  needed  to  be  enacted 
in  order  for  the  U.S.  to  adhere  to  the  Berne  Convention.  The  U.S.  adhered  to  the  Berne 
Convention  on  March  1,  1989  without  enacting  such  legislation.  In  1990,  however. 
Congress  enacted  the  Visual  Artists  Rights  Act,  which  moved  the  U.S.  significantly  closer 
to  compliance  with  article  6bis. 

D.         Adminbtration/Adjudication 

The  Copyright  Royalty  Tribunal  was  primarily  involved  in  administration  and 
adjudication,  but  its  existence  became  a  public  policy  issue,  when  Chairman  Hughes 
introduced  a  bill  to  abolish  it.  As  a  Commissioner  of  the  Tribunal,  1  testified  before  the 
intellectual  property  subcommittees  of  the  House  and  the  Senate  in  support  of  abolition. 
Once  I  began  to  serve  on  the  Tribunal,  1  became  acutely  aware  of  its  need  for  reform. 
When  reform  was  thwarted  by  the  Chairman  of  the  Tribunal,  I  concluded  that  it  would 
be  better  for  the  country  if  the  Tribunal  were  abolished  rather  than  maintain  the  status 
quo.   The  Tribunal  was  abolished  in  December  1993. 

F.         Consulting 

Steptoe  and  Johnson  hired  me  to  consult  on  the  writing  of  a  book  on  copyright 
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law.    I  reviewed  the  text  of  a  chapter  on  copyright  infringement  in  the  1990  edition  of 
Business  Torts,  a  three-volume  treatise,  published  by  Matthew  Bender. 

The  IRS  hired  me  to  assist  in  litigation  regarding  whether  a  deceased  author's 
name  was  an  asset  of  her  estate.  The  estate  of  the  author  had  published  ghost-written 
books  under  the  name  of  the  author.  This  was  not  a  copyright  question,  because  the  name 
of  an  author  cannot  be  copyrighted.  Instead,  issues  of  right  of  publicity  and  trademark 
were  involved.  1  terminated  my  involvement  when  I  joined  the  Copyright  Royalty 
Tribunal. 

Bruce  Lagerman,  Esq.  for  the  plaintiff  hired  me  in  a  case  where  an  author  sued 
a  publisher,  claiming  that  her  manuscript  has  been  infringed  by  publication  of  a  book. 
This  case  was  unusual  because  the  defendant  was  accused  of  using  the  facts  of  the 
plaintiffs  life  as  set  out  in  her  autobiography  as  a  basis  for  a  fictitious  diary.  Facts  are 
not  copyrightable,  but  this  case  presented  the  novel  question  of  whether  a  compilation  of 
facts  in  a  work  of  fiction  was  copyrightable.  I  terminated  my  involvement  when  I  joined 
the  staff  of  the  Judiciary  Committee. 
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n.  FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 


List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income 
arrangements,  stock,  options,  uncompleted  contracts  and  other  future  beneflts  which 
you  expect  to  derive  from  previous  business  relationships,  professional  services,  firm 
memberships,  former  employers,  clients,  or  customers.  Please  describe  the 
arrangements  you  have  made  to  be  compensated  in  the  future  for  any  financial  or 
business  interest. 

A.  Teachers  Insurance  and  Annuity  Association  College  Retirement  Fund  (pension 
plan).  Contributions  made  by  employer/academic  institution  from  1976  to  September  3, 
1992  and  from  January  1994  to  August  27,  1995.  Contributions  ceased  as  of  August  28, 
1995,  when  I  was  placed  on  the  Senate  payroll.  I  expect  to  receive  benefits  upon 
retirement.   As  of  March  31,  1998,  my  total  accumulations  were:  $265,376.78. 

B.  T.  Rowe  Price  Growth  Stock  Fund  (IRA).  I  expect  to  receive  benefits  upon 
retirement.    As  of  March  1998,  my  total  accumulations  were:  $8,496.20. 

C.  Seligman  Capital  Fund  (IRA).  I  expect  to  receive  benefits  upon  retirement.  As 
of  May  20,  1998,  my  total  accumulations  were:  $10,779.65. 

D.  Templeton  Smaller  Companies  Growth  Fund  (IRA).  I  expect  to  receive  benefits 
upon  retirement.   As  of  December  31,  1997,  my  total  accumulations  were:  $7,827.14. 

E.  Federal  Employees  Retirement  System.  As  of  May  21,  1998,  my  current  account 
plus  funds  remaining  from  the  Copyright  Royalty  Tribunal  is:  $3,867.65. 

F.  Thrift  Savings  Program.   As  of  April  30,  1998,  my  account  contained  $19,705.67. 

G.  Washington  Real  Estate  Investment  Trust  Shares  (225  shares).  I  expect  to  receive 
dividends  in  the  future.  As  of  May  21,  1998,  the  shares  had  a  market  value  of: 
$3,853.13. 
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Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the 
procedure  you  will  follow  in  determining  these  areas  of  concern.  Identify  the 
categories  of  Utigation  and  financial  arrangements  that  are  Ukely  to  present  potential 
conflicts-of-interest  during  your  initial  service  in  the  position  to  which  you  have  been 
nominated. 


The  fundamental  principle  that  1  will  use  to  determine  any  conflict  of  interest  is 
that  government  officials  are  employed  to  serve  the  public  interest  and  they  should  not 
abuse  their  positions  to  enrich  themselves,  their  families,  or  any  organization  in  which 
they  have  a  financial  interest.  Specifically,  (1)1  will  look  for  any  particular  matters  in 
which,  personally  and  substantially,  1  have  a  financial  interest;  (2)  1  will  also  look  for 
actions  that  might  affect  my  family  or  business  associates;  and  (3)  I  will  look  for 
appearances  of  conflicts  of  interest,  even  if  they  are  not  technically  such.  In  addition,  I 
will  review  the  list  of  parties  that  come  before  me  to  sf)ot  any  in  which  I  might  have  a 
financial  interest. 

I  believe  that  the  vast  majority  of  substantive  conflicts  of  interest  fall  into  the 
following  categories:  (1)  formal  or  continuing  relationships  with  a  former,  non- 
government employer;  (2)  financial  holdings  or  investments  in  a  corporation  or  other 
entity  that  may  be  affected  by  government  actions;  (3)  personal  assets  and  real  or  personal 
property  owned  by  government  employees  and  their  families,  the  value  of  which  may  be 
affected  by  government  decisions;  and  (4)  a  government  employee's  past  or  present 
participation  in  a  legal,  real  estate,  or  other  partnership. 

Once  there  is  a  determination  of  a  conflict  of  interest,  1  will  resolve  it  by  (1) 
recusal,  (2)  waiver,  (3)  divestiture  or  (4)  qualified  blind  and  diversified  trusts. 

In  all  things,  I  will  observe  the  applicable  code  of  judicial  conduct. 

Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside  employment, 
with  or  without  compensation,  during  your  service  in  the  position  to  which  you  have 
been  nominated? 

1  do  not  have  any  plans,  commitments,  or  agreements  to  pursue  outside 
employment,  with  or  without  compensation,  during  my  service  in  the  position  to  which 
I  have  been  nominated. 

List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding 
your  nomination  and  for  the  current  calendar  year,  including  all  salaries,  fees. 
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dividends,  interest,  gifts,  rents,  royalties,  patents,  honoraria,  and  other  items 
exceeding  $500  or  more.  (If  you  prefer  to  do  so,  copies  of  the  financial  disclosure 
report,  required  by  the  Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 

I  have  included  a  copy  of  the  financial  disclosure  report  required  by  the  Ethics  in 
Government  Act  of  1 978  with  this  questionnaire. 


Please  complete  the  attached  financial  net  worth  statement  in  detail.   (Add  schedules 
as  called  for.) 

See  attached  fmancial  net  worth  statement. 


Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign? 

I  have  never  held  a  position  in  a  political  campaign,  but  I  allowed  my  name  to  be 
used  by  "Law  Professors  for  Bush/Quayle"  in  the  1988  presidential  campaign,  and  I  have 
done  some  minor  volunteer  work. 
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SCHEDULE  OF  LISTED  SECURITIES 


1.  Washington  Real  Estate  Investment  Trust  Shares  (225  shares).  As  of  May  21,  1998,  they 

had  a  market  value  of;  $3,853.13. 


TOTAL;  $3,853.13 
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SCHEDULE  OF  REAL  ESTATE 


OWNED 


1.  Residence,  Alexandria,  Va.;  value:  $190,000. 

2.  Second  home,  Miami,  Fla.;  value:  $80,000. 

3.  Tropical  Gulf  Acres,  Punta  Gorda,  Fla.  (2  unimproved  lots);  value:  $4,000. 
TOTAL:  $274,000 
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SCHEDULE  OF  OTHER  ASSETS 


Teachers  Insurance  and  Annuity  Association  College  Retirement  Fund  (pension  plan).  As 
of  March  31,  1998,  my  total  accumulations  were:  $265,376.78. 

T.  Rowe  Price  Growth  Stock  Fund  (IRA).  As  of  March  1998,  my  total  accumulations 
were:  $8,496.20. 

Seligman  Capital  Fund  (IRA).  As  of  May  20,  1998,  my  total  accumulations  were: 
$10,779.65. 

Templeton  Smaller  Companies  Growth  Fund  (IRA).  As  of  December  31,  1997,  my  total 
accumulations  were:  $7,827.14. 

T.  Rowe  Price  Prime  Reserve  Fund  (money  market).  As  of  March  31,  1998,  my  total 
accumulations  were:  $10,419.13 

Federal  Employees  Retirement  System.   My  current  account,  plus  funds  remaining  from 
the  Copyright  Royalty  Tribunal  are:  $3,867.65. 

Thrift  Savings  Program.   As  of  April  30,  1998,  my  account  contained  $19,705.67. 

TOTAL:  $326,472.22 
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SCHEDULE  OF  REAL  ESTATE  MORTGAGES  PAYABLE 


Long  Island  Savings  Bank 

C.S.  9013 

Melville,  NY  1 1747  $169,050.00 

Bamen  Bank 

P  C^.  Drawer  40278 

Jacksonville.  FL  32203  $  39,181.02 

TOTAL:  $208,231.02 
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III.   GENERAL  (PUBLIC) 


An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code  of 
Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional 
prominence  of  professional  workload,  to  find  some  time  to  participate  in  serving  the 
disadvantaged."  Describe  what  you  have  done  to  fulfill  these  responsibilities,  listing 
specific  instances  and  the  amount  of  time  devoted  to  each. 

I  was  on  the  board  of  the  Washington  Area  Lawyers  for  the  Arts  (WALA),  a 
not-for-profit  organization  that  provides  legal  services  to  needy  persons  in  the  artistic 
community  and  provides  educational  programs  for  artists,  lawyers  and  the  general  public 
on  art-related  topics.  I  resigned  from  the  board  when  I  became  the  Chief  Intellectual 
Counsel  of  the  Senate  Judiciary  Committee  because  I  believed  that  a  conflict  of  interest 
might  occur,  but  I  remain  a  member. 

There  were  approximately  eight  board  meetings  a  year,  and  they  last  approximately 
two  hours  (16  hours).  I  have  also  served  on  various  committees  such  as  one  to  review 
the  income  qualifications  for  WALA  pro  bono  services  (1991),  one  to  review  WALA 
policy  on  arts  legislation,  one  to  organize  a  national  conference  on  the  moral  rights  of 
authors  (1991),  one  to  organize  a  symposium  on  art  and  the  21st  Century  (1992).  (Total: 
20  hours.) 

I  supervised  the  publication  of  Portfolio,  a  publication  of  WALA  providing 
information  on  recent  developments  in  art  law  (1991-97,  28  hours). 

I  have  lectured  gratis  on  the  moral  rights  of  artists  on  various  occasions. 

As  president  of  the  National  Federation  of  Croatian  Americans  1  devoted  a 
considerable  amount  of  time  (approximately  20  hours  per  week)  to  promoting  self- 
determination,  democracy,  and  free  enterprise  for  the  Croatian  people.  I  took  part  in 
numerous  fund-raising  events  for  the  relief  of  victims  of  war  in  Croatia  and  Bosnia- 
Hercegovina.  1  resigned  as  president  when  I  became  the  Chief  Intellectual  Coun.sel  of  the 
Senate  Judiciary  Committee  because  I  believed  that  a  conflict  of  interest  might  occur,  but 
I  remain  a  member. 

As  vice  president  of  Alumni  and  Friends  of  Croatian  Universities  (AMAC), 
National  Capital  Group,  I  spent  approximately  2  hours  per  month  promoting  its  work  of 
supporting  war  orphans  in  Croatia  and  supporting  universities  in  Croatia  through  monetary 
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donations  and  through  donations  of  books.   I  remain  vice  president,  because  AMAC  does 
not  involve  itself  in  lobbying. 

I  am  a  member  of  the  U.S.  chapter  of  the  Association  Utteraire  et  artistique 
intemadonale  (ALAI-USA).  Founded  by  Victor  Hugo,  ALAI  promotes  the  interests  of 
artists  on  the  international  scene. 


The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct  states 
that  it  is  inappropriate  for  a  judge  to  hold  membership  in  any  organization  that 
invidiously  discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you  currently 
belong,  or  have  you  belonged,  to  any  organization  which  discriminates  on  the  basis 
of  race,  sex,  or  religion-through  either  formal  membership  requirements  or  the 
practical  implementation  of  membership  policies? 

I  have  never  belonged  to  an  organization  that  discriminates  on  the  basis  of  race, 
sex  or  religion. 


Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for 
nomination  to  the  federal  courts?   If  so,  did  it  recommend  your  nomination? 

There  is  no  selection  commission  for  the  U.S.  Court  of  Federal  Claims. 

Please  describe  your  experience  in  the  entire  judicial  selection  process,  from 
beginning  to  end  (including  the  circumstances  which  led  to  your  nomination  and 
interviews  in  which  you  participated). 

As  a  Commissioner  of  the  Copyright  Royalty  Tribunal,  I  essentially  fimctioned  as 
a  trial  court  judge,  although  our  jurisdiction  was  limited  to  rate  setting  and  distribution 
proceedings.  1  enjoyed  this  experience,  and  seemingly  did  a  good  job,  as  there  were  no 
complaints  from  the  parties  that  appeared  before  me. 

I  had  followed  the  U.S.  Court  of  Federal  Claims  for  several  years,  initially  because 
of  its  involvement  in  "takings"  cases  and  later  because  of  its  limited  involvement  in  patent 
cases.  (I  taught  Property  Law  and  Land  Use  Planning,  and  then  switched  to  Intellectual 
Property  Law.)  1  was  familiar  with  its  limited  jurisdiction,  and  its  status  as  an  article  I 
court  under  the  Constitution.  I  felt  that  my  successful  experience  on  the  Copyright 
Royalty  Tribunal  had  prepared  me  for  the  Claims  Court,  and  1  was  eager  to  continue  a 
career  in  public  service.  I  also  felt  myself  knowledgeable  in  property  and  patent  law. 
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I  discussed  the  possibility  of  a  judgeship  on  the  Claims  Court  with  people 
knowledgeable  about  the  appointment  process,  who  advised  me  to  make  my  desires 
known  to  the  White  House.  After  the  White  House  had  been  informed,  I  made  known  my 
interest  in  the  judgeship  to  Senator  Hatch  and  asked  him  for  advice.  Senator  Hatch  felt 
that  my  talents  and  experience  suited  me  well  for  this  appointment.  I  also  discussed  the 
appointment  with  the  Chief  Judge  of  the  Claims  Court,  Loren  Smith,  who  was  supportive. 

The  White  House  Counsel's  office  interviewed  me  in  June  1998.  Since  then,  I 
have  worked  closely  with  the  White  House  Counsel's  office  and  the  Justice  Department. 


Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee  discussed 
with  you  any  specific  case,  legal  issue  or  question  in  a  manner  that  could  reasonably 
be  interpreted  as  asking  how  you  would  rule  on  such  case,  issue  or  question? 

No. 


5.  Please  discuss  your  views  on  the  following  criticism  involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within  society 
generally,  has  become  the  subject  of  increasing  controversy  in  recent  years.  It  has 
become  the  target  of  both  popular  and  academic  criticism  that  alleges  that  the 
judicial  branch  has  usurped  many  of  the  prerogatives  of  other  branches  and  levels 
of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than 
grievance-solution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a 
vehicle  for  the  imposition  of  far-reaching  orders  extending  to  broad 
classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad,  affirmative  duties  upon 
governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional 
requirements  such  as  standing  and  ripeness; 
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e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in 

the     manner    of    an     administrator    with     continuing     oversight 
responsibilities. 

I  believe  that  this  is  an  accurate  description  of  "judicial  activism"  and  that  it  does 
characterize  some  members  of  the  federal  judiciary.  I  deplore  judicial  activism,  and  I  will 
not  engage  in  it,  if  I  become  a  judge. 


AO-IOM 
Rn.1'98 
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FINANCIAL  DISCLOSURE  REPORT 

Nomination  Report 


Report  Rehired  by  the  Ethta 
Reform  Act  of  1989.  Pub  L  Vo 
101-194.  Savember  SO.  1989 
a  use.  App.  J.  Sec.  101-112) 


(Last  name,  first.  muidU  inituj) 


I  Danuch,    Edward  J. 


i.  C««rt  or  Owtfmtmim 

U.S.    Court   of   Federal   Claims 


I  XDteolRerott 

I 

I  09/08/1998 


(Article  til  Judges  indicate  active  or 
senior  status:  magistrate  fudges  indicate 
fiiU-  orpan-ttme) 


i.  Rcpwt  Tjpc  (clHcfc  lyf) 

"     NomiiialMa.   Dale    ; 

Initial  Annual 


01/01/1997 
09/08/1998 


T.  Cbaabcn  or  Oflkc  AMnai 

Commxttee   on   the  Judiciary 
U.S.    Senate 
Washington,    DC   20S10 


8.  Oa  Ike  baib  of  Ike  WanuUoa  caaca^  kllM  RepMt  Md  My 
■»<lll<«tln»  pertakkq  Ihefeto.  U  li  kl  ■;  npWiM,  k  camplkace 
wWh  appBcable  law,  a^  regulaHiM 


IMPORTANT  NOTES:  The  instructions  accompcmying  thts  form  must  be  followed.  Complete  all  pans, 
checktng  the  NONE  box  for  each  section  where  you  have  no  reportable  InformiMkm.  Sign  on  the  last  page. 


L   POSITIONS      (Reporting  individual  only:  see  pp.  9-13  of  InsmKUaiu.) 
. 1  POSITION 

I I  NONE    iNoieporablepositiom.) 


NAME  OF  ORGANIZATION /ENTITY 


George  Mason  University 


Q.     AGREEMENTS     (Reporting  mdlvulual  only:  see  ppH-I6  of  ImtrvcHons) 

DATE  PARTIES  AND  TERMS 

I NONE   (No  reportable  igreanaiU) 

1     4/14/98  George  Mason  University,    leave  of  absence  expires  12/31/98. 


Teachers  Insurance  and  Annuity  Association/College  Retirement  Fund   (retirement) 


Federal  Employees  Retirement  System 


OL     NON-INVESTMENT  INCOME         (Reporting  buevtdualtwul  spouse:  see  pp  I7.!4  of  instructions.) 
DATE  SOURCE  AND  TYPE 

NONE    (No  reportable  n 


□ 


1   1996 


Rental  of  Part  of  Primary  Residence,  Alexandria,  VA 


GROSS  INCOME 

(youn.  Dot  spouse's) 


Rental  of  Part  of  Priaary  Residence,  Alexandria,  VA 


$     3,120.00 


3  1998        Rental  of  Part  of  Primary  Residence,  Alexandria,  VA 
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FINANCIAL  DISCLOSUKE  REPORT  j   Duich,   Eduard  J. 


□■cal'Rqion 

09/08/;99e 


rv.  REIMBURSEMENTS   -  (raoiportatioii,  lodging,  food,  cstertaimiicat 

ilncbtdta  t/ioM  to  tpomsf  <vk/  depmdtnt  ciult^wn;  uj*  ihe  p^tmktttcab  '(^ '  tnd  '(DC) '  to  mdiemi  reportabk  rvimbtirsrmfim  rtctiwd  6y  spatst 
md  depmlem  chlldm.  rtipKllvtIy   Sttp^  !5-2Si)flmttmcllom.) 


SOURCE 
NONE  iNoiudniptBibto 


DESCRIPTION 


V.   GIFTS 

<M^»u»i«^  S—/f.l9-S3tflmincaam.) 
, ,  SOURCE  DESCRIPTION  VALUE 

I I    NONE     (No«*iii|>an*l.gai) 


VL    LUBQjnES 

(bKlmlatlotoftpamMmdiltflidBadmAmK 


ifora^tlUyby 
md'(Xr     /brlUbUllyof. 


cMkL  Sttff3)-33ofh 


a 


CREMTOR 
NONE  (No 
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Nm*  of  I%Ma  R^ntof  □■iBorR«port 

D«mich,    Cdw«rd  J.  09'08''i999 


Vm     ADDITIONAL  INFORMATION  OR  EXPLANATIONS. 


L«ave  of  Absence.  I  aa  currently  on  a  leave  of  absence  ttcm  George  Mason  University,  ^A»f  I  am  a  professor 
of  law.  The  leave  of  absence  expires  oa  12/31/98.  If  I  aa  confirmed  by  tiiAZ  date,  I  will  reisgn;  if  not,  I 
will  retxxrn  to  full-tiae  teachiAg. 

TiAA/CRCf.   I  have  participated  in  this  recireMent  plan  since  9/1/76  at  Delaware  Law  School  (now  videner 
University  School  of  Lew)  and  at  George  Hison  University,   biployer  contritoutioas  frca  Delaware  Law  School 
ceased  wtten  I  left,  but  ay  accv^ated  retlrcaent  reaeins  invested-   taployer  contributions  froa  George  Mason 
ceased  during  ay  leave  of  absence.   They  will  not  concimie  If  I  leave,  but  X  will  retain  the  accvaulated  funds 
They  will  tesiae,  if  Z  ret\ira  to  full-toae  teaching  on  1/1/99.   (See  above.) 

FCRS.   contributions  will  cea»c  wttec  I  leave  federal  service,  but  X  will  be  entitled  to  accuaulated 
retirement  funds. 

Thrift  Savings  Prograa.   Contributions  will  cease  t^ten  I  leave  federal  service,  but  X  will  be  entitled  to 
accianilated  funds. 

Investaents: 

second  Bcae.   The  asseseed  value  is  967,019. 

Punta  Gorda  Lots.   The  date  of  appraisal  wes  6/6/97. 
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Nov  at  Penan  Rcponaig  Diic  m  Rcpufi 

FINAWCIAL  DISCLOSUHE  REPORT  j   p*"^'"-  t***'"  J- 09^1998 

SECTION  HEADING.    tia*»«e(«trfi«i»»t) 

Information  continued  from  Parts   I   through  VI,    inclusive. 

FART     2.   MRCIMDITS    (cont'd.) 
Lin*       Oat*  P*Eti«fl  *nd  T*nu 

4  i/20/it       Thrift  Saving*  Vtoqtaa   lU.S.   aov*rnMntl 
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L  BIOGRAPHICAL  INFORMATION  (PUBLIC) 

Full  name  (include  any  former  names  used). 

Nancy  Beth  Firestone 
Address:  List  current  place  of  residence  and  office  address(es). 

Residence 

Falls  Church,  VA 

Oflice  Address 

U.S.  Department  of  Justice 
Environment  and  Natural  Resources  Division 
10th  and  Pennsylvania  Avenue,  N.W 
Washington,  DC 

Date  and  place  of  birth 

October  17,  1951 
Manchester,  New  Hampshire 

Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).  List  spouse's 
occupation,  employer's  name  and  business  address(es). 

Single 

Education:  List  each  college  and  law  school  you  have  attended,  including  dates  of 
attendance,  degrees  received,  and  dates  degrees  were  granted.  _ 

Name  of  School  and  Degree  Dates  Attended 

University  of  Missouri  (Kansas  City)  Sept.  1974  -  May  1977 

Juris  Doctor  (with  Distinction)  -  1977 

Washington  University  (St  Louis,  MO)         Sept.  1969  -  May  1973 
B.A.  -  1973 
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Employment  Record:  List  (by  year)  all  business  or  professional  corporations,  companies, 
firms,  or  other  enterprises,  partnerships,  institutions  and  organizations,  nonprofit  or 
otherwise,  including  firms,  with  which  you  were  connected  as  an  officer,  director,  partner, 
proprietor,  or  employee  since  graduation  fi-om  college. 

October  1995  -  Present  1985  -  Present 

Deputy  Assistant  Attorney  General  Adjunct  Professor  of  Law 

Environment  and  Natural  Resources  Division  Georgetown  University 

U.S.  Department  of  Justice  Law  Center 

May  1992  -  September  1995  1995  -  Present 

Judge,  Environmental  Appeals  Board  OflRcer,  Lake  Barcroft 

U.S.  Environmental  Protection  Agency  (Homeowners') 

Association 
May  1989  -  May  1992 

Associate  Deputy  Administrator 
U.S.  Environmental  Protection  Agency 

February  1985  -  May  1989 

Deputy  Chief,  Environmental  Enforcement  Section 
Environment  and  Natural  Resources  Division 
U.S.  Department  of  Justice 

July  1984  -  February  1985 

Assistant  Chief,  Policy,  Legislation  and  Special  Litigation 
Environment  and  Natural  Resources  Division 
U.S.  Department  of  Justice 

September  1977  •  July  1984 

Staff  Attorney 

Appellate  Section  and  Environmental  Enforcement  Section 

U.S.  Department  of  Justice 

September  1975  -  May  1977 

Law  Clerk,  US  Attorney's  Office 
Kansas  City,  Kansas 
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November  1973  -  June  1974 

Sales  Clerk 

B  Dalton  Bookseller 

St  Louis,  MO 

Military  Service:  Have  you  had  any  military  service?  If  so,  give  particulars, 
including  the  dates,  branch  ot  sc;"vice,  rank  or  rate,  serial  number  and  type  of 
discharge  received. 

No  Military  Service 

Honors  and  Awards    List  any  scholarships,  fellowships,  honorary  degrees,  and  honorary 
society  memberships  that  you  believe  would  be  of  interest  to  the  Committee 

1 998  -  Georgetown  University  Law  Center  Charles  Fahy, 
Distinguished  Adjunct  Professor  Award 

1997  -  Presidential  Distinguished  Executive  Award 

1 993  -  Presidential  Meritorious  Executive  Award 

1988  -  Attorney  General  Award  for  Distinguished  Service 

1981,  1983,  1985,  1987-  US.  Department  of  Justice 
Performance  Awards 

Attorney  General  Delegate  to  1 995  - 1 998 

National  Trust  for  Historic  Preservation 

Panelist  for  Regional  Finals,  White  House  Fellows  1993-1996 

Bar  Associations:  List  all  bar  associations,  legal  or  judicial-related  committees  or 
conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

•  State  of  Missouri  Bar  Association 

•  American  Bar  Association 
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10  Other  Memberships:  List  all  organizations  to  which  you  belong  that  are  active  in  lobbying 
before  public  bodies.  Please  list  all  other  organizations  to  which  you  belong. 

I  do  not  belong  to  any  organizations  that  are  active  in  lobbying 
before  public  bodies. 

I  was  elected  to  serve  on  the  Board  of  Directors  of  the  Lake 
Barcroft  Association,  my  local  homeowners'  association. 

1 1  Court  Admission:  List  all  courts  in  which  you  have  been  admitted  to  practice,  which  dates 
of  admission  and  lapses  if  any  such  memberships  lapsed.  Please  explain  the  reason  for  any 
lapse  of  membership.  Give  the  same  information  for  administrative  bodies  which  require 
special  admission  to  practice 

Court  Year  Admitted 

Missouri  State  Courts  1977 

United  States  Court  of  Appeals,  Fourth  Circuit  1979 

United  States  Court  of  Appeals,  Fifth  Circuit  1982 

United  States  Court  of  Appeals,  Eighth  Circuit  1979 

United  States  Court  of  Appeals,  Ninth  Circuit  1977 

United  States  Court  of  Appeals,  Tenth  Circuit  1978 

United  States  Court  of  Appeals,  DC.  Circuit  1978 

12  Published  Writings:  List  the  titles,  publishers,  and  dates  of  books,  articles,  reports,  or 
other  published  material  you  have  written  or  edited.  Please  supply  one  copy  of  all 
published  material  not  readily  available  to  the  Committee.  Also,  please  supply  a  copy  of 
all  speeches  by  you  on  issues  involving  constitutional  law  or  legal  policy.  If  there  were 
press  reports  about  the  speech,  and  they  are  readily  available  to  you,  please  supply  them, 

•  Ensuring  The  Fairness  Of  Agency  Adjudications:  The  Environmental 
Appeals  Board's  First  Four  Years,  2  The  Environmental  Lawyer  291 
(1996). 

•  The  Environmental  Protection  Agency's  Environmental  Appeals 
Board,  1  The  Environmental  Lawyer  1  (1994). 

•  Practice  Before  the  EPA  Chapter  -  Environmental  Law  Practice 
Guide,  Matthew  Bender  &  Co.  (1994). 

•  Government  Perspectives  on  Bankruptcy  and  Environmental  Law,  18  ELR  10358 
(1988) 
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While  I  have  lectured  on  a  variety  of  environmental  law  topics  and  have  taught  environmental 
law,  I  do  not  have  any  formal  written  speeches  or  published  lectures    For  the  most  part,  my 
lectures  and  talks  have  been  in  the  nature  of  survey  reviews  of  recent  decisions  and  pending  cases. 
My  purpose  in  these  talks  has  been  "informational  "  I  have  not  and  do  not  give  "policy"  speeches. 
For  example,  for  the  past  several  years  I  have  focused  my  ALl-ABA  talk  on  a  review  of  the 
Environment  and  Natural  Resources  Division's  petition  for  review  docket  in  the  DC  Circuit.  I 
do  not  prepare  a  speech  but  rather  write  out  the  case  docket  with  brief  handwritten  notes  about 
each  case    In  the  past  I  used  a  similar  technique  with  regard  to  cases  arising  under  Superfund. 
For  several  years  following  the  passage  of  the  1986  Superfund  Amendments,  I  would  lecture  on 
the  new  statute    It  is  my  practice  not  to  keep  these  notes  because  the  cases  I  am  reporting  on 
change  from  year  to  year     In  addition,  I  do  not  have  formal  lectures  for  my  Georgetown 
University  Law  School  class    Each  year,  I  update  my  personal  notes  with  recent  cases    The  class 
is  a  survey  course  and  does  not  focus  on  policy  alternatives  to  the  current  environmental  laws.  It 
is  designed  to  give  students  a  working  knowledge  of  key  environmental  statutes. 


-5- 
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13.  tifialth:  What  is  the  present  state  of  your  health?  List  the  date  of  your  last  physical 
examination. 

Status:  Excellent 

Last  Physical:  July  1998 

14.  Judicial  Office:  State  (chronologically)  any  judicial  offices  you  have  held,  whetJier  such 
position  was  elected  or  appointed,  and  a  description  of  the  jurisdiction  of  each  such  court. 

See  Paragraph  6  above  regarding  position  as  Administrative  Judge 
for  the  US  Environmental  Protection  Agency 

15        Citations:  If  you  are  or  have  been  a  judge,  provide:  (1)  citations  for  the  ten  most 

significant  opinions  you  have  written;  (2)  a  short  summary  of  the  citations  for  all  appellate 
opinions  where  your  decisions  were  reversed  or  where  your  judgment  was  affirmed  with 
significant  criticism  of  your  substantive  or  procedural  rulings;  and  (3)  constitutional  issues, 
together  with  the  citation  to  appellate  court  rulings  on  such  opinions    If  any  of  the 
opinions  listed  were  not  officially  reported,  please  provide  copies  of  the  opinions. 

(1) 

1.  In  re  GSX  Sen/ices  of  South  Carolina.  Inc  .  4  E.A.D.  451  (EAB  1992). 

2.  In  re  Goodvear  Tire  &  Rubber  Co  .  4  E.A.D.  670  (EAB  1993). 

3.  In  re  Mavaguez  Regional  Sewage  Treatment  Plant,  4  E.A.D.  772  (EAB  1993),  afFd 
Puerto  Rico  Aqueduct  &  Sewer  Authoritv  v  EPA.  35  F.3d  600  (1"  Cir.  1994),  cert, 
denied,  513  U.S.  1148(1995) 

4.  In  re  Essex  County  (N.J.)  Resource  Recovery  Facility,  5  E.A.D.,  218  (EAB  1994). 

5.  InreNewWaterburv  Ltd    5  E.A.D.,  29  (EAB  1994). 

6.  In  re  Great  Lakes  Chemical  Corp    5  E.A.D.  95  (EAB  1994). 

7.  In  re  Adcom  Wire.  D/B/A  Adcom  Wire.  5  E.A.D.  84  (EAB  1994). 

8.  In  re  Interpower  of  New  York.  Inc  .  5  E.A.D.  130  (EAB  1994). 

9.  In  re  Citv  &  County  of  San  Francisco.  4  E.A.D.  559  (EAB  1993). 

10.  In  re  Matter  of  Wego  Chemical  &  Mineral  Corp..  4  E.A.D.  513  fEAB  1993) 

11.  In  re  Litton  Industrial  Automation  Systems,  Inc.  5  E.A.D.  671  (EAB  1995) 
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(2)  I  have  never  had  a  decision  reversed  or  criticized.    I  was  a  member  of  the  panel  on  two 
decisions  that  were  reversed  on  appeal.  These  decisions  are  as  follows: 

1.  In  re  National  Cement  Company  of  California.  Inc    et  a! .  5  E  AD.  415  (EAB  1994),  rev'd 
Systech  Envtl  Corp  v  US    E.P.A..  55  F.3d  1466  (9*  Cir.  1995). 

2.  In  re  Puerto  Rico  Sun  Oil  Company.  4  E.A.D.  301  (EAB  1992),  rev'd  Puerto  RJCQ^un  QJl 
Co  V  US  EPA..  8  F.3d  73  (1"  Cir.  1993). 


(3)  With  regard  to  constitutional  issues,  there  is  some  mention  of  the  Fourth  Amendment  in  In  re 
Litton  Automation  Systems,  Inc.  which  involved,  in  part,  a  challenge  to  an  inspection  of  the 
facility    I  was  also  a  member  of  the  panel  on  several  other  decisions  that  referenced  constitutional 
issues    These  decisions  are  as  follows: 

1  In  re  Marine  Shale  Processors  Inc..  5  E.A.D.  751  (EAB  1995),  afFd  Marine  Shale  Processors. 

Inc  V  US.  EPA..  81  F.3d  1371  (5*  Cir.  1996),  cert,  denied,  1 17  S.Ct  682  (1997). 

2  In  re  Norma  J  Echevarria.  5  E.A.D.  627  (EAB  1994) 

3  In  re  Delco  Electronics  Corporation.  5  E.A.D.  475  (EAB  19941 

4  In  re  National  Cement  Company  of  California  Inc    et  al..  5  E.A  D.  415  (EAB  1994),  rev'd 
Svstech  Envtl  Corp  v  US    EPA.  55  F.3d  1466  (9*  Cir.  1995). 

5  In  re  Allied  Signal  Inc..  5  E.A.D.  201  (EAB  1994). 

6  In  re  Genesee  Power.  4  E  A  D  832  (EAB  1993). 

7.    In  re  General  Electric  Company.  4  E.A.D.  615  (EAB  1993). 

8  In  re  Nello  Santacroce.  4  E.A.D.  586  (EAB  1993). 

9  In  re  Caribbean  Petroleum  Corp..  4  E.A.D.  491  (1993),  affd  Caribbean  Petroleum  Corp.  v. 
US  EPA..  28  F.3d  232  (I"  Cir.  1994). 

10  In  re  General  Electric  Company.  4  E.A.D.  358  (EAB  1992). 


-7- 
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11.  In  re  Puerto  Rico  Sun  Oil  Company,  4  E.A.D.  301  (EAB  1992),  rev'd  Puerto  Rico  Sun  Oil 
Cn  V  IJ  S  EPA.  8  F  3d  73  (1"  Cir.  1993). 

12.  In  re  CWM  Chemical  Services.  Inc..  6  E.A.D.  1  (EAB  1995). 


16.  Public  Office:  State  (chronologically)  any  public  offices  you  have  held,  other  tjian 
judicial  offices,  including  the  terms  of  service  and  whether  such  positions  were 
elected  or  appointed.  State  (chronologically)  any  unsuccessful  candidacies  for 
elective  public  office. 

None 

17.  Legal  Career: 

a.  Describe  chronologically  your  law  practice  and  experience  after  graduation  fi-om 

law  school  including: 

1 .  Whether  you  served  as  cleric  to  a  judge,  and  if  so,  the  name  of  the  judge,  the 
court,  and  the  dates  of  the  period  you  were  a  clerk; 

Not  Applicable 

2.  Whether  you  practiced  alone,  and  if  so,  the  addresses  and  dates; 

Not  Applicable 

3.  The  dates,  names  and  addresses  of  law  firms  or  offices,  companies  or 
governmental  agencies  with  which  you  have  been  connected,  and  the  nature 
of  your  connection  with  each; 

October  1995  -  Present  1985  -  Present 

Deputy  Assistant  Attorney  General  Adjunct  Professor  of  Law 

Environment  and  Natural  Resources  Division  Georgetown  University 

U.S.  Department  of  Justice  Law  Center 

950  Pennsylvania  Ave.,  NW  600  New  Jersey  Ave.,  NW 

Washington,  DC  20530  Washington,  DC  20001 
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May  1992  -  September  1995  1995  -  Present 

Judge,  Environmental  Appeals  Board  Officer,  Lake  Barcroft 

607  14*  Street,  NW  Association  (Homeowners') 

Washington,  DC  20005  Lakeview  Drive 

Falls  Church,  VA  22041 

May  1989  -  May  1992 

Associate  Deputy  Administrator 
U.S.  Environmental  Protection  Agency 
401  M  Street,  SW 
Washington,  DC  20460 

February  1985  -  May  1989 

Deputy  Chief,  Environmental  Enforcement  Section 
Environment  and  Natural  Resources  Division 
U.S.  Department  of  Justice 
950  Pennsylvania  Ave.,  NW 
Washington,  DC  20530 

July  1984  -  February  1985 

Assistant  Chief!  Policy,  Legislation  and  Special  Litigation 
Environment  and  Natural  Resources  Division 
US  Department  of  Justice 
950  Pennsylvania  Ave.,  NW 
Washington,  DC  20530 

September  1977  -  July  1984 

Staff  Attorney 

Appellate  Section  and  Environmental  Enforcement  Section 

U.S.  Department  of  Justice 

950  Pennsylvania  Ave.,  NW 

Washington,  DC  20530 


September  1975  -  May  1977 

Law  Clerk,  U.S.  Attorney's  OfBce 
500  State  Ave. 
Kansas  City,  KS  66683 
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November  1973  -  June  1974 

Sales  Clerk 
B.  Dalton  Bookseller 
128  Crestwood  Plaza 
St.  Louis,  MO  63126 


1. 


What  has  been  the  general  character  of  your  law  practice,  dividing  it 
into  periods  with  dates  if  its  character  has  changed  over  the  years? 

October  1995  -  Present 

Deputy  Assistant  Attorney  General 
Environment  and  Natural  Resources  Division 
U.S.  Department  of  Justice 

Presently  serve  as  Deputy  Assistant  Attorney  General  -  one  of  the  Division's 
two  (2)  career  deputies.  Responsibilities  include:  supervising  the  Division's 
appellate  and  Supreme  Court  docket  together  with  the  Division's  defensive 
environmental  litigation;  reviewing,  editing  and  approving  all  briefs  filed  by 
the  Division  in  the  U.S.  Courts  of  Appeals  and  the  U.S.  Supreme  Court; 
arguing  important  Division  cases;  and  coordinating  the  Division's  work  with 
the  Office  of  the  Solicitor  General  in  seeking  authorization  for  appeal  and 
certiorari.  Also  responsible  as  the  Division's  Ethics  Officer  for  providing 
formal  responses  to  ethical  issues  raised  (outside  of  and  within  the 
Department  of  Justice)  against  Division  attorneys  and  approving  all  motions 
for  sanctions  filed  by  the  Division. 


May  1992  -  September  1995 

Judge,  Environmental  Appeals  Board 
U.S.  Environmental  Protection  Agency 

Former  member  of  U.S.  Environmental  Protection  Agency 
("EPA")  three-person  Environmental  Appeals  Board 
("EAB").  Served  as  Chief  Judge  fi-om  March  1994  to  March 
199S.  Responsibilities  included  hearing  and  deciding 
administrative  permit  and  enforcement  appeals  under  all 
major  federal  environmental  statutes  administered  by  EPA. 
Also  served  as  EPA's  final  decision  maker  on  EEOC  and 
related  labor  and  employment  matters. 
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May  1989  -  May  1992 

Associate  Deputy  Administrator 

U.S.  Environmental  Protection  Agency 

Principal  career  policy  coordinator  in  the  Office  of  the 
Administrator  Responsible  for  reviewing  EPA's  regulatory 
and  science  decisions  and  implementing  major  environmental 
initiatives,  including:  (i)  initiation  of  EPA's  33/50  Pollution 
Prevention  Program,  and  (ii)  development  of  EPA's  new 
multi-program  approach  to  environmental  regulation     In 
addition,  coordinated  with  EPA  Deputy  Administrator  in 
preparing  EPA's  annual  budgets  and  in  negotiating  and 
coordinating  with  the  Office  of  Management  and  Budget  on 
budget  and  regulatory  matters 

February  1985  -  May  1989 

Deputy  Chief,  Environmental  Enforcement  Section 
Environment  and  Natural  Resources  Division 
U.S.  Department  of  Justice 

Responsibilities  included  supervision  and  management  of 
100+  attorneys  as  well  as  guiding  and  shaping  the  Division's 
legal  arguments  in  federal  district  court  litigation  arising  from 
the  enforcement  of  the  nation's  environmental  laws. 
Supervised  and  personally  participated  in  the  litigation  and 
settlement  of  numerous  high  profile  Superfiind  cases. 

July  1984  -  February  1985 

Assistant  Chief,  Policy,  Legislation  and  Special  Litigatien 
Environment  and  Natural  Resources  Division 
U.S.  Department  of  Justice 

Helped  to  shape  one  of  the  nation's  most  important 
environmental  statutes  as  one  of  two  principal  career 
spokespersons  during  reauthorization  of  the  Comprehensive 
Environmental  Response,  Compensation  and  Liability  Act, 
42  use.  9601  etseq.  (Superfund). 
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September  1977  -  July  1984 

Stair  Attorney 
Appellate  Section 

and  Environmental  Enrorcement  Section 
U.S.  Department  of  Justice 

Joined  the  US.  Department  of  Justice  Appellate  Section  as  a 
honors  graduate;  briefed  and  argued  over  40  cases.  Also 
served  on  special  trial  teams  defending  President  Carter's 
selection  of  a  controversial  oil  port  in  Washington  State  and 
the  1980  decision  to  house  Haitian  boat-people  at  the  Krome 
facility  in  Southern  Florida. 

Describe  your  typical  former  clients,  and  mention  the  areas,  if  any,  in 
which  you  have  specialized 

During  my  tenure  at  the  U.S.  Department  of  Justice  I 
represented  numerous  federal  agencies,  including  the  U.S. 
Departments  of  the  Interior,  Energy,  Defense  and 
Transportation  in  connection  with  litigation  challenging  the 
environmental  compliance  of  these  agencies.  In  addition,  I 
represented  the  EPA  in  affirmative  litigation  against  alleged 
violators  of  the  nation's  environmental  laws  and  for 
reimbursement  under  Superfund. 

Did  you  appear  in  court  frequently,  occasionally,  or  not  at  all?  If  the 
frequency  of  your  appearances  in  court  varied,  describe  each  such 
variance,  giving  dates. 

For  the  first  seven  years  of  my  career  (from  1977  through 
1984)  I  had  on  average  six  arguments  per  year  in  U.S.         _ 
Circuit  Courts  of  Appeals.  Additionally,  during  this  period  I 
also  served  on  a  variety  of  U.S.  District  Court  litigation 
teams  and  participated  in  hearings  before  four  (4)  separate 
federal  district  courts.  These  hearings  varied  from  one  to 
several  days  of  testimony  and  argument. 

As  Deputy  Chief  of  the  Environmental  Enforcement  Section 
(from  1985  through  1989)  and  in  my  current  capacity  as 
Deputy  Assistant  Attorney  Generjil,  I  am  responsible  for 
overseeing  both  federal  district  court  and  appellate  cases. 
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In  that  connection,  I  oversee  and  shape  arguments  and,  on  occasion, 
personally  argue  cases. 

What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 

more  than  99% 

(b)  state  courts  of  record; 

less  than  1%  (argued  one  state  water  rights  matter  in  the  Wyoming 
Supreme  Court) 

(c)  other  courts. 

0% 
What  percentage  of  your  litigation  was: 

(a)  civil; 
100% 

(b)  criminal. 

None  -  although  I  oversee  the  Environment  and  Natural  Resources 
Division's  criminal  appellate  work. 

State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict  or  judgment 
(rather  than  settled),  indicating  whether  you  were  sole  counsel,  chief  counsel,  or 
associate  counsel. 

I  participated  in  two  (2)  federal  district  court  matters  from  initiation  to  judgment  as 
associate  counsel. 

What  percentage  of  these  trials  was: 

(a)  jury:  None 

(b)  non-jury:  100% 
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18        Litigation:  Describe  the  ten  most  significant  litigated  matters  which  you  personally 

handled.  Give  the  citations,  if  the  cases  were  reported,  and  the  docket  number  and  date  if 
unreported    Give  a  capsule  summary  of  the  substance  of  each  case    Identify  the  party  or 
parties  whom  you  represented;  describe  in  detail  the  nature  of  your  participation  in  the 
litigation  and  the  final  disposition  of  the  case.  Also  state  as  to  each  case: 

(a)  The  date  of  representation, 

(b)  The  name  of  the  court  and  the  name  of  the  judge  or  judges  before  whom  the  case 
was  litigated;  and 

(c)  The  individual  name,  addresses,  and  telephone  numbers  of  co-counsel  and  of 
principal  counsel  for  each  of  the  other  parties. 

A.         District  Court  Litigation: 

1.  No  Qilport  v.  Carter.  520 F  Supp.  334  (  WD  Wash.  1981) (  Belloni,  District 

Judge). 

For  a  period  of  two  years  from  1979-1981, 1  was  junior  counsel  for  the  Department  of 
Justice  in  representing  President  fmimy  Carter  and  Secretary  of  the  Interior  Cecil  Andrus  in 
connection  Mrith  3  actions  challenging  President  Carter's  decision  to  approve  an  oil  pipeline  to  carry 
Alaskan  crude  oil  from  Port  Angeles,  Washington  to  Clearbrook,  Minnesota    The  3  consolidated 
actions  were  brought  by  numerous  environmental  groups,  a  number  of  Indian  Tribes  and  the  city 
and  county  goverrunent  of  Port  Angeles,  Washington. 

My  responsibilities  included  taking  depositions  of  non-government  witnesses  and  experts; 
participating  in  failed  negotiations  with  the  Tribes,  as  well  as  preparing  large  portions  of  the  United 
States'  summary  judgment  brief  I  also  participated  in  several  days  of  argument  on  the  motions  for 
summary  judgment  filed  by  the  United  States  and  Northern  Tier  Pipeline  corporation. 

On  January  9,  1981,  the  district  court  granted  summary  judgment  to  the  United  States  on 
all  issues  other  than  the  Tribes'  issues  relating  to  an  alleged  breach  of  trust  responsibility 
concerning  whether  the  Tribes'  fishing  rights  would  be  adequately  protected  by  the  conditions 
placed  on  the  permittee.  Eventually,  the  company  abandoned  the  project  and  the  case  became 
moot 

Co  -  Counsel:  Andrew  F.  Walch 

United  States  Department  of  Justice 
999  18*  Street,  Suite  945 
Denver,  Colorado  80202 
(303)312-7316 
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Robert  H.  Loeffler  and  Steven  Rosenthal 

Morrison  &  Foerster 

2000  Peruisylvania  Avenue,  N.W. 

Washington  DC.  20006 

(202)887-1500 

Opposing  Counsel:      Craig  L.  Miller 

Former  City  Attorney  of  Port  Angeles,  Washington 
Johnson,  Miller  &  Richardson 
Port  Angeles,  Washington 
(360)  452-389 


2.         Bob  Graham,  Governor  of  Florida  v.  William  French  Smith.  Attorney  General.  S.D.  Fla. 
81-1497  (Joe  Eaton,  District  Judge)  (no  reported  decision). 

In  1981  the  State  of  Florida  sued  the  United  States  to  force  the  closure  of  the  Krome 
facility,  a  temporary  detention  site  for  Haitian  refugees.  At  issue  was  the  United  States' 
compliance  with  various  environmental  statutes  in  establishing  and  maintaining  the  facility  as  a 
refugee  camp.  Florida  argued  that  the  facility  could  not  maintain  the  then  level  of  population 
wfithout  running  afoul  of  state  and  federal  environmental  laws    Florida  sued  and  sought  a 
preliminary  injunction  to  close  the  Krome  facility  and  have  the  refugees  moved  out  of  the  State  of 
Florida.  I  was  selected  as  one  of  3  attorneys  to  participate  in  the  special  litigation  team  formed  to 
address  this  lawsuit.  Although  I  was  the  most  junior  member  of  the  litigation  team  my 
responsibilities  included  defending  the  depositions  and  then  presenting  the  direct  examination  of 
the  Krome  Public  Health  Service  doctor  and  camp  sanitarian  who  were  two  of  the  federal 
government's  key  witnesses  in  defense  of  the  United  States'  effort  to  keep  the  facility  open.  The 
district  court  denied  the  preliminary  injunction,  but  placed  the  United  States  on  a  regular  reporting 
schedule  to  ensure  that  efforts  to  limit  the  camp's  population  were  continued  and  that  it  was  being 
maintained  in  an  environmentally  sound  manner. 

Co-  Counsel;   Kay  Oberiy 

Formerly  with  the  U.S.  Department  of  Justice 
Currently  General  Counsel,  Ernst  &  Young 
1225  Connecticut  Avenue,  N.W. 
Washington,  DC.  20036 
(202)  327-7600 

Opposing  Counsel.      J.  Skelly  Wright,  Jr. 

Formerly  with  Morgan,  Lewis  &  Bockius 
1800  M  Street,  N.W. 
Washington,  DC.  20036 
(202)  467-7000 
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3.         United  States  v  Hooker  Chemicals  &  Plastics  Corporation.  680  F.  Supp.  546  (W.D.N.  Y. 
1988)  (Curtin,  Chief  Judge) 

For  a  two-year  period,  from  1983-84, 1  served  as  co-counsel  in  the  above-captioned  Love 
Canal  litigation.  During  that  period,  I  was  responsible  for  collecting  all  available  documents  for 
discovery,  establishing  the  litigation  database,  managing  over  10  paralegals  and  support  staff,  and 
helping  to  select  experts  and  review  affidavits  in  support  of  the  United  States'  motion  for  partial 
summary  judgment  on  liability  against  Hooker  Chemical    While  I  participated  in  the  drafting  of  the 
motion  for  partial  summary  judgment  on  liability,  I  changed  jobs  before  it  was  argued  and  decided. 
The  motion  was  not  decided  until  1988  and  nearly  10  years  later  the  case  was  finally  settled. 

Co-  Counsel:    Albert  Cohen 

Formerly  with  the  U.S.  Department  of  Justice 
Currently  with  Smiland  &  Khacchigan 
601  West  Fifth  Street,  7*  Floor  -  1  Bunkerhill 
Los  Angeles,  California  90071 

Eugene  Martin-  Leff 

Assistant  Attorney  General,  State  of  New  York 

120  Broadway 

New  York,  New  York  10271 

(212)416-8446 

Opposing  Counsel:      Thomas  H.  Truitt 

Steven  K.  Yablonski 
Piper&  Marbury 
1200  19*  Street  N.W. 
Washington,  DC.  20036 
(202)  861-3900 

4  State  of  New  York  v.  General  Electric,  592  F.  Supp.  291  ( N.D.N.  Y.  1984)  ( Miner, 

District  Judge).  - 

In  this  case.  General  Electric  attempted  to  dismiss  a  cleanup  action  brought  by  New  York 
State  on  several  grounds,  including  the  ground  that  Superfund  does  not  extend  to  the  cleanup  of 
sites  that  were  not  established  for  waste  disposal  purposes    Here,  GE  argued  that  they  were  not 
liable  to  cleanup  a  drag  strip  which  had  been  contaminated  with  transformer  oil  from  a  GE  facility. 
While  GE  conceded  it  had  intended  to  get  rid  of  the  waste  when  it  gave  the  waste  oil  to  the  drag 
strip  for  dust  suppression  purposes,  GE  argued  that  this  was  not  a  "disposal"  within  the  meaning  of 
the  federal  Superfund  law. 

I  was  responsible  for  briefing  and  arguing  against  GE's  motion  to  dismiss  and  based  largely 
on  the  arguments  of  the  United  States  amicus  curiae,  the  district  court  refused  to  dismiss  New 
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York  State's  complaint.  The  district  court  concluded  that  the  statute  extended  to  GE's  disposal 
arrangement  with  the  drag  strip  owner. 

Co-Counsel:     Norman  Spiegel 
Nancy  Steams 

Assistant  Attorneys  General,  State  of  New  York 
120  Broadway 

New  York,  New  York  1 027 1 
(212)416-8446 

Opposing  Counsel:      Allan  J.  Topol 

Covington  &  Burling 
1201  Pennsylvania  Avenue  N.W.. 
Washington,  DC.    20044 
(202)  662-6000 

B.         Court  of  Appeals 

5.         Oregon  Natural  Desert  Association  v.  Dombeck.  No.  97-35065  (Decided  July  22, 
1998)  (Schroeder,  Ferris,  Tashima,  Circuit  Judges) 

At  issue  in  this  matter  is  the  extent  to  which  federal  permittees  may  be  subject  to  Clean 
Water  Act  citizen  enforcement  for  pollution  from  indirect  non-point  sources  of  pollution.  In  this 
action  the  district  court  concluded  that  federal  cattle  grazing  permittees  must  obtain  state  Clean 
Water  Act  approval  under  Section  401  of  the  Clean  Water  Act,  before  seeking  a  federal  grazing 
permit.  This  decision  for  the  first  time  extended  the  reach  of  Section  401  of  the  Clean  Water  Act 
to  so-called  non-point  source  pollution,  namely  pollution  that  is  not  directed  through  a  pipe  or 
other  conduit  into  a  water  of  the  United  States.  On  July  22,  1998,  the  Ninth  Circuit  overturned 
the  district  court  decision  and,  adopting  the  United  States'  argument  on  appeal,  concluded  that 
Section  401  does  not  extend  to  federal  licenses  that  cause  pollution  solely  from  non-point  sources. 
As  a  consequence,  while  federal  agencies  must  always  comply  with  state  environmental  laws,  they 
will  not  need  to  await  state  approval  for  the  vast  majority  of  their  licensing  and  petmitting 
activities.  Given  the  interest  of  so  many  federal  agencies  in  protecting  against  this  expansion  of 
Section  401  of  the  Clean  Water  Act,  I  was  asked  as  the  Deputy  Assistant  Attorney  General  to 
prepare  the  brief  and  present  the  argument  in  the  case  before  the  Ninth  Circuit. 

Co-  Counsel:    David  E.  O'Leary 

Davis,  Wright  and  Tremaine 
1300  SW  Fifth  Avenue,  Suite  2300 
Portland,  Oregon  97201 
(503)241-2300 
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Opposing  Counsel:      Michael  Axline 

Western  Environmental  Law  Center 
1216  Lincoln  Street 
Eugene,  Oregon  97401 
(541)485-2471 

6.  National  Wildlife  Federation  v  Gorsuch.  693  F.2d  156  (DC  Cir.  1982)  (Robinson,  Wald, 
Bork,  Circuit  Judges) 

At  issue  in  this  appeal  was  whether  EPA  had  violated  a  mandatory  duty  under  the  Clean 
Water  Act  by  failing  to  regulate  dams  as  "point  sources"  under  the  Clean  Water  Act.  I  was 
responsible  for  preparing  the  United  States'  briefs  as  appellant.  The  DC.  Circuit  reversed  the 
district  court  and  held  that  EPA's  decision  to  treat  dam-induced  water  pollution  as  non-point 
source  pollution  was  reasonable  and  entitled  to  deference. 

Co-Counsel:     Peter  R.  Steenland,  Jr. 

U.S.  Department  of  Justice 

950  Pennsylvania  Avenue  N.W.  Room  5238 

Washington,  DC.  20530 

(202)616-9471 

Opposing  Counsel:      Patrick  H.  Parenteau 

Formerly  with  National  Wildlife  Federation 
Currently  at  Vermont  Law  School 
Chelsea  Street 

South  Royalton,  Vermont  05068 
(802)  763-8303 

7.  United  States  ex  rel.  Tennessee  Valley  Authority  v.  Tennessee  Water  Quality  Control 
Boaid,  717  F.2d  992  (6*  Cir.  1983)  (Edwards,  Lively,  Circuit  Judges,  Guy,  District  Judge). 

I  briefed  and  argued  before  the  Sixth  Circuit  this  case  on  behalf  of  the  United  States  as 
amicus  curiae.  In  this  case,  the  Sixth  Circuit  adopted  the  Justice  Department's  argument  on  behalf 
of  EPA  and  held  that  TVA  was  not  required  to  obtain  a  state  water  quality  permit  for 
reconstruction  and  operation  of  a  dam  on  the  grounds  that  EPA  had  reasonably  determined  that 
dams  should  be  treated  as  non-point  source  pollution. 

Co-Counsel:    James  Fox,  Associate  General  Counsel 
Tennessee  Valley  Authority 
400  Summit  Hill  Drive 
Knoxville,  Tennessee  37902 
(615)632-4151 
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Opposing  Counsel:      Michael  Pearigen 

Assistant  Attorney  General,  State  of  Tennessee 
500  Charlotte  Avenue 
Nashville,  Tennessee  37243 
(615)741-6424 

8.  Pacific  Legal  Foundation  v  Andnis.  657  F.2d  829  (6*  Cir.  1 98 1 )  (Edwards,  Kennedy, 
Circuit  Judges,  Newblatt,  District  Judge). 

At  issue  in  this  case  was  whether  the  Secretary  of  the  Interior  was  required  to  prepare  an 
environmental  impact  statement  under  the  National  Environmental  Policy  Act  (NEPA)  prior  to 
listing  seven  mussel  species  under  the  Endangered  Species  Act  (ESA).  I  briefed  and  argued  the 
appeal  on  behalf  of  Secretary  Andrus.  On  appeal,  we  argued  that  the  ESA  displaced  NEPA.  The 
Sixth  Circuit  agreed  and  held  based  on  the  conflicting  goals  of  the  ESA  and  NEPA,  that  the 
Secretary  of  the  Interior  is  relieved  of  his  NEPA  obligations  when  listing  species  under  the  ESA. 

Opposing  Counsel:      Ronald  A.  Zumbrun 

Formerly  with  Pacific  Legal  Foundation 
Currently  with  Zumbrun  &  Findley 
2050  River  Plaza  Drive  #255 
Sacramento,  California  95833 
(916)641-0015 

9.  Save  the  Bav.  Inc  v  US  Corps  of  Engineers.  610  F.2d  322  (5*  Cir.  1980),  cert,  denied, 
449  U.S.  900  (1980)  (Brown,  Tjoflat,  Garza,  Circuit  Judges). 

I  briefed  and  argued  this  case  concerning  the  scope  of  the  Corps  of  Engineers'  NEPA 
obligations  when  issuing  a  dredge  and  fill  permit.  Citizens  seeking  to  block  construction  of  a 
DuPont  facility  in  Gulfport,  Mississippi  argued  that  the  Corps'  permit  authorizing  the  construction 
of  an  outfall  triggered  an  obligation  to  evaluate  the  environmental  impacts  of  the  entire  facility. 
The  Corps  had  limited  its  environmental  review  to  construction  of  the  outfall.  The  Court  of 
Appeals  a£Eirmed  the  Corps'  decision  to  limit  its  environmental  review  to  the  specific  federal  action 
at  issue,  here  the  outfall  permit. 

Co-Counsel:     David  Sebree 

Formerly  with  Legal  Department  of  E.I.  DuPont 
Wilmington,  Delaware 
(302)  774-1000 

Opposing  Counsel:      Stanford  E.  Morse,  Jr. 
White  &  Morse 
Gulfport,  Mississippi 
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10.        District  of  Columbia  v  Schramm  631  F.2d  854  (DC  Cir  1979)  (Lumbardi,  Senior  Circuit 
Judge  for  the  Second  Circuit,  Tamm,  Mikva,  Circuit  Judges). 

I  briefed  and  argued  this  appeal    At  issue  on  this  appeal  was  whether  EPA's  decision  not  to 
veto  a  state-issued  Clean  Water  Act  permit  is  subject  to  judicial  review    The  DC  Circuit  agreed 
with  the  United  States'  position  that  a  state-issued  water  permit  is  subject  to  review  only  in  state 
court,  and  that  the  Clean  Water  Act  does  not  provide  for  review  of  EPA  decisions  not  to  veto  state 
permits. 

Co-Counsel:     Thomas  A  Deming 

Assistant  Attorney  General,  State  of  Maryland 

200  Saint  Paul  Place 

Baltimore,  Maryland  21202-2202 

(410)  576-6300 

Opposing  Counsel:      Frederick  F.  Stiehl 

Formerly  Assistant  Corporation  Counsel  for  Washington,  DC. 
Currently  with  US    EPA  Office  of  Enforcement 
401  M  Street  S.W.  MC  2221 A 
Washington,  DC.  20460 
(202)  564-2290 

1 1    Names  of  associates  with  whom  I  have  had  professional  dealings  over  the  last  five  years; 

A.  Jonathan  Z.  Cannon,  former  General  Counsel,  U.S.  EPA 
Visiting  Professor  of  Law,  University  of  Virginia  School  of  Law 
580  Massi  Road 

Charlottesville,  Virginia  22903 
(804)  924-7305 

B.  EdwardReich,  Judge,  U.S.  EPA 
Environmental  Appeals  Board 
607  14*  Street,  N.W. 
Washington,  DC.  20005 
(202)  501-7060 

C  Ronald  L  McCallum,  Judge,  US  EPA 

Environmental  Appeals  Board 
607  14*  Street,  N.W. 
Washington,  DC.  20005 
(202)  501-7060 
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D.  JefFery  P.  Minear 

Office  of  the  Solicitor  General 
U.S.  Department  of  Justice 
950  Pennsylvania  Avenue,  N.W. 
Washington,  D.C    20530 
(202)514-4063 

E.  James  Kilboume 

Chief,  Appellate  Section,  Environment  and  Natural  Resources  Division 

U.S.  Department  of  Justice 

601  D  Street,  N.W. 

Washington,  D.C    20004        i 

(202)514-2748 

F.  Peter  R.  Steenland 
Special  Counsel 

U.S.  Department  of  Justice 
950  Pennsylvania  Avenue,  N.W. 
Washington,  DC    20530 
(202)616-9471 

G.  Letitia  Grishaw 

Chief,  Environmental  Defense  Section 
Environment  and  Natural  Resources  Division 
U.S.  Department  of  Justice 
601  D  Street,  N.W. 
Washington,  DC    20004 
(202)514-2219 

H.        Anna  Wolgast 

Deputy  Chief,  Environmental  Defense  Section 
Environment  and  Natural  Resources  Division 
U.S.  Department  of  Justice 
601  D  Street,  N.W 
Washington,  DC.  20004 
(202)  514-2219 

I.  Roger  MarzuUa 

Mamilla  and  Marzulla 

1350  Connecticut  Avenue,  N.W. 

Suite  401 

Washington.  DC   20006 

(202)  822-6760 
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Raymond  Ludwiszewski 
1050  Connecticut  Avenue,  N.W. 
Washington,  DC.  20036 
(202)  955-8665 
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19    Legal  Activities:  Describe  the  most  significant  legal  activities  you  have  pursued,  including 
significant  litigation  which  did  not  progress  to  trial  or  legal  matters  that  did  not  involve  litigation. 
Describe  the  nature  of  your  participation.  In  this  question,  please  omit  any  information  protected 
by  the  attorney-client  privilege  (unless  the  privilege  has  been  waived). 

•  Adjunct  Proressor  of  Law  1985 -Present 
Georgetown  University  Law  Center 

Co-teach  (along  with  Assistant  Attorney  General  Lois  Schiffer) 
three-credit  environmental  law  course  providing  comprehensive 
overview  of  the  major  federal  environmental  statutes. 

•  Deputy  Chief  1985-1989 
Environmental  Enforcement  Section 

Environment  and  Natural  Resources  Division 
U.S.  Department  of  Justice 

As  Deputy  Chief  I  helped  settle  two  (2)  significant  Superfund  cases. 
In  1987,  the  United  States  settled  the  (then)  largest  federal 
contribution  action  under  Superfijnd  with  Shell  Oil  Company  over 
contamination  at  Rocky  Mountain  Arsenal  (Colorado)    Together 
with  Deputy  Assistant  Attorney  General  Myles  Flint,  I  served  as  co- 
counsel  at  the  settlement  negotiations    Also,  with  Deputy  Assistant 
Attorney  General  Myles  Flint,  I  helped  to  negotiate  the  settlement  of 
the  Times  Beach  litigation  with  the  Syntex  Corporation. 

•  Assistant  Chief  1985-1986 
Policy,  Legislation  and  Special  Litigation 

Environment  and  Natural  Resources  Division 
U.S.  Department  of  Justice 

As  Assistant  Chief,  I  helped  to  shape  one  of  the  nation's  most        — 
important  environmental  statutes  during  reauthorization  of  the 
Comprehensive  Environmental  Response,  Compensation  and 
Liability  Act,  42  U.S.C.  9601  et  seq.  (Superfund). 
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Lecturer 

American  Law  Institute/American  Bar  Association  1985  .  Present 

Lecture  extensively  on  various  environmental  issues 
at  Annual  Conferences  on  environmental  law  matters 
held  in  the  District  of  Columbia  and  Boulder, 
Colorado    (See  Question  12  ) 

Co-Chair,  Environmental  Law  Program  Various  Years  (1985  -  1989) 

Continuing  Legal  Education 
Georgetown  University  Law  Center 

Lectured  on  various  environmental  law  topics. 
(See  Question  12 ) 
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n.  UNANCE  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIQ 


List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income 
arrangements,  stock  options,  uncompleted  contracts  and  other  future  benefits  which  you 
expect  to  derive  from  previous  business  relationships,  professional  services,  firm 
memberships,  former  employers,  clients,  or  customers.  Please  describe  the  arrangements 
you  have  made  to  be  compensated  in  the  future  for  any  financial  or  business  interest 

By  virtue  of  my  status  as  a  career  civil  servant,  I  will  be  eligible  for  a 
pension  under  GSRS. 

Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the  procedure  you 
will  follow  in  determining  these  areas  of  concern    Identify  the  categories  of  litigation  and 
financial  arrangements  that  are  likely  to  present  potential  conflicts-of-interest  .during  your 
initial  service  in  the  position  to  which  you  have  been  nominated 

I  have  always  adhered  to  the  highest  ethical  standards  expected  of  my  profession 
and  would  continue  to  observe  the  ethics  rules  of  my  bar  association  in  addition  to 
the  ethics  rules  and  requirements  applicable  to  United  States  Judges,  as  well  as  all 
cases  interpreting  such  rules  and  requirements. 

In  order  to  minimize  any  potential  conflict  of  interest,  I  have  elected 
not  to  own  the  stocks  of  either  public  or  private  companies  and  have 
limited  my  investments  to  general  (non  industry  specific)  mutual 
flind  shares 

I  do  not  anticipate  any  category  of  litigation  that  would  present  a 
real  or  potential  conflict  of  interest. 

Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside 
employment,  with  or  without  compensation,  during  your  service  with  the  court?  If 
so,  explain. 

I  have  committed  to  teach  an  Environmental  Law  course  at  the 
Georgetown  University  Law  Center  (where  I  have  taught  as  an 
Adjunct  Professor  since  1985).  It  is  my  desire  (if  permissible  under 
applicable  ethics  rules)  to  continue  to  teach  this  course  in  the  future. 

List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding  your 
nomination  and  for  the  current  calendar  year,  including  all  salaries,  fees,  dividends,  interest, 
gifts,  rents,  royalties,  patents,  honoraria,  and  other  items  exceeding  $500  or  more.  (If  you 
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prefer  to  do  so,  copies  of  the  financial  disclosure  report,  required  by  the  Ethics  in 
Government  Act  of  1978,  piay  be  substituted  here.) 

See  attached  financial  disclosure  report. 


Please  complete  the  attached  financial  net  worth  statement  in  detail  (add  schedules  as  called 
for). 

See  attached  financial  net  worth  statement. 

Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so,  please  identify 
the  particulars  of  the  campaign,  including  the  candidate,  dates  of  the  campaign,  your  title 
and  responsibilities. 

No 
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FINANCIAL    DISCLOSURE    REPORT  !Xl^""7/9M,'Xft^<, 

101-194.  NoMtmber  to  I9S9 

FOR  CALENDAR  YEAR  1997  a  use  App  4.  loi-inT 


I .  rrnoo  Keponiog  fLail  name,  fint,  middle  inilial) 

Nancy    B.    I'irescone 


2.  Comn  or  Orfawxalkin 


U.S.  Court  of  Federal  Claims 


ReponTypc  (chttk  approprialt  type)  6.  Rcportiac  Pcrwd 

X    NoinmilHMi.    Due I       1/         1/97     - 

Judge  -  Nominee  1    _,„..„  _  ^^^   ^"^A^IL  --^^ 

7.  Chambcn  or  Oflicc  Address  S.        Oa  the  biiii  of  Ibc  informitioD  conltined  is  this  Report  smI 

50    Penns/lvanxa   Avenue,    N  .  r. .  i.  iompinmt  wih  •ppiiciat  uw^  ind  rcf  ui.iioii 

Wasl.lngton,    D.C.       20530 

RcvtcwiBg  OfTicer ^__  Dale 


l-l>*tt«ntcpart 


Sept.  11.    1998 


IMPORTANT  NOTES:  The  inslmctionsaccompat^ing  this  form  must  be  followed  Complete  all  parts, 
checking  the  NONE  ha*  for  each  part  where  you  have  no  reportable  information.  Sign  on  last  page. 


I.    POSITIONS.   (Reporting  individual  only,  see  pp.  9-1 3  of  Instructions.) 

POSITION  NAME  OF  ORGANIZATION /ENTITY 

I        NONE  (No  reportable  positioiu.) 

I 
Member,  Board  of  Directors Lake  Barcroft  Association 


IL   AGREEMENTS.  (KepenlntindMdmU  <mly,  tee  pp.  14-16  i^lmaryaiaa.) 

OaiE  PARTIES    AND    TERMS 


H 


X  NONE  (No  icponaMe  a(iranenls  ) 


lU.    NON-INVESTMENT  INCOME.  (IUpanlnflmlMdmalandipc«,e.Kepp  fUofhumKUca) 


I2£a£  SOURCE  AND  TYPE  GROSS    INCOME 

(yours,  not  spouse's) 


n 


NONE  (Norepofublc 

1997       Georgetown  University  Law  Center 


19VC       Georgetown  University  Law  Center 


s 

1 

uGO 

GO 

s 

1 

ceo 

00 

s 
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NaoM  «f  Pcnoa  R^oAiaf 


Nancy  B.  Fires tone       Sept.  I*/ ,  199G 


IV.    R£IIViBURSEIVf  ENTS    -  transportation,  lodging,  food,  cnteruinmcnt. 

{Includes  ikose  to  ipoute  and  dependent  children,  use  the  parrnthelicaU  "(S)'  and  "(DC}'  'O  indicate  reportable 
reimbursements  received  by  spouse  and  dependent  children,  respectively    See  pp  25-28  of  Instructions  ) 

SOURCE  DESCRIPTION 

NONE  (No  such  rqwrtabic  rcimbur^cmcnls  ) 


V.    OIFft  S.  (Includes  those  to  spouse  and  dependent  children,  use  the  parrntheiicats  '(S)' and  "(DC)' lo  indicau  gifts  received 
by  ^}Ouie  and  dependent  children,  respectively.  Seepp  29-32  of  Instruclions.) 
SOURCE  DESCRIPTION  VALUE 

I  NONE  (No  such  reponabic  (ifls  ) 

I 

EXEMPT  * 


VI.    LiABlLIXlEd>  (Inctudes  thost  of  spausi  and  dependent  chttdrtn.  indicate,  when  applicable,  person  rtspomtble  for 
liability  by  using  the  parenihetical  '(S)'for  separate  liability  of  the  spouse,  'fj)' for  Joint  liabiltly  of  reporting 
IxUvltiuI  and  rrouse.  and  "(DC)  -for  llailllty  of  a  depeniknl  child.  Seepp  33-35  of  Instructions.) 

CREDITOR  DESCRIPTION         -      VALUE  CODE< 

•  NONE  (No  rqiOfUbIc  lubililia  ) 


•VyMCotfn:     J<«l5,000orlas  K-SIS;OOI-SSO,000  Lr^Saj»l-tU»A>!>'i'  M-4IM.OOI-S2SO,000  N-t2SO.OOI-SSOO.000        1 

o-tsoo.ooi-si.ooo.ooo         pi-$i,ooo.oai-ss.ooo.ooo  ,  .>    -'^  P2-$5,ooa,aoi-s2s.ooo.ooo  i 

P3-ns.OOO,0Ol-tSO.O00.0O0     P4-tS0,000.00lociiiore I 
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FINANCIAL  DISCLOSURE  REPORT 


[  Name  of  Person  Reporting 

Nancy  B.  "irestone 


D«e  ofRqion 

Sept.  I  7.    1998 


Vn.  Page  1   INVESTMENTS  and  TRUSTS  --  income,  value,  transactions  r/nc/w.,  ,/,<,„  0/ 

spouse  and  dependent  children    See  pp  36-54  0/ Instmclions  ) 


A. 
Description  of  Assets 
(including  trust  assets) 

Indtcate.  where  applicable,  owner  of  the  asset  by 
using  the  parenlneiicat  "(J)  "forjoinf  o\mership  of 

ownersmp  by  spouse.  "(DC)" for  ownership  by 
dependent  child. 

Place  -m" after  each  asset 
exempt  from  prior  disclosure. 

B. 
Income 

during 
reporting  period 

c 

Cross  value 

u  end  of 

repotting  period 

D. 

Transactions  during  reporting  period 

EXEMPT 

(1) 

Amt 
Codcl 
(A-H) 

(2) 
div., 

(■) 

Value 
Code2 
(J-P) 

(2) 

Value 
Method 
Code3 
(Q-W) 

(1) 

Type 
(eg, 

buy.  sell. 

merger, 

If  not  exempt  from  disclosure 

Date: 

Monlh- 

Day 

Code2     Codel 
(J-P)       (A-H) 

Identity  of 

buyer/seller 

or  private  bansaclion) 

NONK     (No  rcfMidablc  income,  assets, 
or  iraiisactions  ) 

EXEMPT 

American   Century   Ultr; 

B 

DIV 

L 

T 
T 

Kaufman   Fund 

A 

DIV 

K 

, 

1 

DOJ   Credit    Union 

A 

INT 

K 

4 

5 

6 

! 

7 

t 

1     ' 

1 

» 

1 

10 

1 

'         ; 

II 

1 

i     , 

12 

1 

!'    1 

13 

^      i 

14 

i               !           1 
i                          1 

15 

1 
1 

1 

'      1 

1. 

:       ]     i 

i" 

i 

ill 

F-J56.00I- $100,000 


C-S2,SOI-J5,000 


E-SIS.OOI-SSO.OOO 


,   ,.. ,  ,„,  K.$15,d01-J50.000  L=$50,00l- JIOO.OOO  M«JIOO.OOI-J250.000 

N-J250.00I-J50O.0OO      O-$500,00l-Jl,000.000     Pl-$l.000,001-$5.000,000     P2-^5,00O.OOI-J25.00O.00O 
P3='S25.O0O,00l-Ji0.OOO,O00  "       ' 


L=$50,00l- JIOO.OOO 
Pl-$l.000,001-$5.000,.,» 
P4=Morc  than  $50,000,000 


R=Cost  (real  estate  only)     S=Asscssnienl 
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I  Njii.ci.fl>er«».  Rqxjniiii;  D«ieofR«(ion 


FINANCIAL  DISCLOSURE  REPORT 


Nancy    B.    Firestone  Sept . | ^  ,    1993 


VIII.  ADDITIONAL  INFORMATION  OJR  EXPLANATIONS  (Indic.ie  p.n  of  Report.) 


IX.  CERTIFICATION. 

In  compliance  wilh  the  provisions  of  28  US  C  §  455  and  of  Advisory  Opinion  No  57  of  the  Advisory  Committee  on  Judicial  Acin  ities, 
and  to  the  best  of  my  knowledge  after  reasonable  inquiry,  I  did  not  perfomi  any  adjudicatory  function  in  any  litigation  during  the  period  co\ered 
by  this  report  in  which  I,  my  spouse,  or  my  minor  or  dependent  children  had  a  financial  interest,  as  deHned  in  Canon  3C(3)(c).  in  the  outcome 
of  such  litigation 

I  certify  that  all  mformation  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent  children,  if  any)  is 
accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reported  was  withheld  because  it  met 
applicable  statutory  provisions  permitting  non-disclosure. 

I  further  certi^  that  eamed'income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which  have  been  reported  are  in 
compliance  with  the  provisioifs  of  5  U.S.C  app.  4,  §  501  et.  seq.,  5  U.S.C.  §  7353  and  Judicial  Conference  regulations 


Signature 


^^dj^,7m 


NOTE:  ANY  INDIVIDUAL  WMO  KNOWINGLY  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE  THIS  REPORT  MAY  BE 
SUBJECT  TO  CIVIL  AND  CRIMINAL  SANCTIONS  (5  U.S.C.  App.  4,  §  104.) 


FILrNG  INSTRUCTIONS: 

Mail  signed  original  and  3  additional  copies  to:  Conunittee  on  Financial  Disclosure 

Administrative  Office  of  the 

United  States  Courts 
Suite  2-301 

One  Columbus  Circle,  N  E. 
Washington,  DC    20544 
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NET  WORTH 


Provide  a  complete,  current  financial  net  worth  statement,  which  itemizes  in  detail  all  assets 
(including  bank  accounts,  real  estate,  securities,  trusts,  investments,  and  other  financial  holdings) 
all  liabilities  (including  debts,  mortgages,  loans,  and  other  financial  obligations)  of  yourself,  your 
spouse,  and  other  immediate  members  of  your  household 


ASSETSC) 

LIABILITIESC) 

Cash  on  hand  and  in  banks 

5,000 

Notes  payable  to  banks  -  secured 

0 

US.  Government  securiues  -  add  schedule 

0 

Notes  payable  to  banks  -  unsecured 

0 

Listed  secunties-  add  schedule 

95,0OO«» 

Notes  payable  to  relauves 

0 

Unlisted  secunties  -  add  schedule 

0 

Notes  pavable  to  others 

0 

Accounts  and  notes  receivable 

0 

Accounts  and  bills  due 

1.000 

Due  from  relatives  and  friends 

0 

Unpaid  income  tax 

0 

Due  from  others 

0 

Other  impaid  tax  and  interest 

0 

Doubtfiil 

0 

Real  estate  mortgages  pa>3b!e*** 

130.000 

Real  estate  owned-add  schedule 
(one  (1)  pnvate  residence) 

225,000 

Owned  mortgages  and  other  hens 
pavable 

0 

Real  estate  mortgages  recei\-able 

0 

Other  debts-Itemize; 

Autos  and  others  personal  propenv 

5,000 

VISA 

1,000 

Cash  value-life  insurance 

500.000 

Chase  Manhattan 

3,000 

Other  assets-Itemize 

Congressional  School  (tuition) 

5.000 

Individual  Reurement  Account 

35,000 

Total  LiabiliUes 

140.000 

Net  Worth 

691.000 

Total  Assets 

865,000 

Total  liabiUties  and  net  worth 

831.000 

CONTTNGENT  LIABILITIES 

GENERAL  INFORMATION 

As  endorser,  co-maker  or  guarantor 

0 

Are  any  assets  pledged''  (Add  schedule.) 

No 

On  leases  or  contracts 

0 

Are  you  defendant  in  any  suits  or  legal 
actions? 

No 

Legal  Claims 

0 

Have  you  ever  taken  bankruptcy? 

No 

ProMsion  for  Federal  Income  Tax 

0 

Other  special  debt 

0 

(*)  Approximate  as  of  September  15.  1998. 

(*•)  See  attached  financial  disclosure  form.  (My  holdings  are  with  ( 1)  American  Century  Ultra;  (2)  Kaufinan  Fund; 
and  (3)  the  DOJ  Credit  Union.) 

(♦♦•)  Riggs  Bank  is  the  mortgage  holder. 
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ra.  GENERAL  (PUBLIC) 


1.  An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code  of 
Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional  prominence 
or  professional  workload,  to  find  some  time  to  participate  in  serving  the  disadvantaged." 
Describe  what  you  have  done  to  fulfill  these  responsibilities,  listing  special  instances  and  the 
amount  of  time  devoted  to  each. 

Since  graduating  fi-om  law  school,  I  have  dedicated  my  legal  career  to  government,  public 
service  and  teaching.  I  have  without  compensation  assisted  students  with  school  papers  and 
research  projects.    I  have  always  made  myself  available  to  both  students  and  citizen  groups  to 
answer  general  questions  regarding  environmental  law.  I  have  also  served  on  selection  panels, 
including  the  White  House  Fellows  Regional  Selection  Panel  for  Washington,  DC    In  addition,  I 
have  served  on  my  neighborhood  association  Board  of  Directors  for  four  years.  As  the  chair  of  the 
Lake  Barcroft  Association  Legal  Committee,  I  have  provided  advice  on  wide  variety  of 
community  matters  including  helping  to  mediate  and  settle  neighborhood  disputes. 

2.  The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct  states  that  it 
is  inappropriate  for  a  judge  to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you  currently  belong,  or  have  you 
belonged,  to  any  organization  which  discriminates  -  through  either  formal  membership 
requirements  or  the  practical  implementation  of  membership  policies?  If  so,  list,  with  dates 
of  membership.  What  you  have  done  to  try  to  change  these  policies? 

No 

3.  Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for 
nomination  to  the  federal  courts?  If  so,  did  it  recommend  your  nomination?  Please 
describe  your  experience  in  the  entire  judicial  selection  process,  from  beginning  to  end 
(including  the  circumstances  which  led  to  your  nomination  and  interviews  in  which  you 
participated). 

I  am  unaware  of  any  selection  commission  pertaining  to  the  nomination  of  federal  judges  in 
the  Commonwealth  of  Virginia  where  I  live. 

I  met  and  was  interviewed  by  representatives  of  the  White  House  Counsel's  Office  in 
connection  with  my  nomination.  I  have  filled  out  various  forms  and  have  been  interviewed  and 
investigated  by  the  FBI. 

4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee  discussed  with 
you  any  specific  case,  legal  issue  or  question  in  a  manner  that  could  responsibly  be 
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I.  BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.    Full  name  (include  any  former  names  used). 
Emily  Clark  Hewitt 


Address:   List  current  place  of  residence  and  office 
address (es) . 

Office:     General  Services  Building 

1800  F  Street,  N.W. ,  Suite  4140 
Washington,  DC  204  05 

Residence:   Washington,  DC 


3.    Date  and  place  of  birth. 

May  26,  1944 
Baltimore,  MD 


Marital  Status  (include  maiden  name  of  wife,  or  husband's 
name).   List  spouse's  occupation,  employer's  name  and 
business  address (es). 

Not  married. 


Education:   List  each  college  and  law  school  you  have 
attended,  including  dates  of  attendance,  degrees  received, 
and  dates  degrees  were  granted. 

Cornell  University,  1962  -  1966 
A.B.  1966 

Union  Theological  Seminary,  1966  -  1975 
M.Phil.  1975 

Harvard  Law  School,  1975  -  1978 
J.D.  cum  laude  1978 


6.    Employment  Record:   List  (by  year)  all  business  or 

professional  corporations,  companies,  firms,  or  other 
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enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were 
connected  as  an  officer,  director,  partner,  proprietor,  or 
enployee  since  graduation  from  college. 

Employment 

Cornell/Hofstra  Upward  Bound  Program 

Tutor /Counselor 

1966  -  1967 

Program  Coordinator 

1967  -  1968 

Academic  Year  Director 

1968  -  1969 

Consultant 

1969  -  1971 

Union  Theological  Seminary 

Research  Assistant 
1967  -  1969 

Tutor 

1969  -  1971 

Auburn  Theological  Seminary 

Research  Assistant 

1970  -  1972 

St.  Mary's  Manhattanville  Episcopal  Church 

Assisting  Minister 
1972  -  1973 

Union  Theological  Seminary 

Lecturer 
1972  -  1973 
1974  -  1975 
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Andover  Newton  Theological  School 

Assistant  Professor 
1973  -  1975 

Massachusetts  Law  Reform  Institute 

Law  Clerk 
Summer,  1976 

Morrison  &  Foerster 

Associate 
Summer,  1977 

Hill  &  Barlow 

Associate 
Summer,  1977 

Associate 
1978  -  1985 

Partner 
1985  -  1989 

Hill  St  Barlow,  a  professional  corporation 

Member  of  the  Firm 
1990  -  1993 

U.S.  General  Services  Administration 

General  Counsel 
1993  -  Present 

Boards  and  Committees 

Episcopal  Peace  Fellowship 

Executive  Committee 
1971  -  1974 
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Christianity  and  Crisis  Magazine,  Inc. 

Director 
1973  -  1975 

Treasurer 
1973  -  1975 

Clergy  and  Laity  Concerned  about  Vietnam,  Inc. 

Director 
1971  -  1973 

Harvard  Legal  Aid  Bureau 

Director 
1977  -  1978 

Vice  President 
1977  -  1978 

New  England  Women  in  Real  Estate,  Inc. 

Director 

1985  -  1989 

Clerk 

1986  -  1989 

Park  Square  Advocates,  Inc. 

Director 
1990  -  1993 

Chair,  Administration  and  Finance  Committee 
1990  -  1993 

Massachusetts  Foundation  for  the  Humanities,  Inc. 

Director 
1983  -  1989 
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7.    Military  Service:   Have  you  had  any  military  service?   If 
so,  give  particulars,  including  the  dates,  branch  of 
service,  rank  or  rate,  serial  number  and  type  of  discharge 
received. 

No 


Honors  and  Awards :   List  any  scholarships,  fellowships, 
honorary  degrees,  and  honorary  society  memberships  that  you 
believe  would  be  of  interest  to  the  Committee. 

Cornell  University.   Cornell  Dean's  Scholarship;  Raven 
and  Serpent,  a  Junior  Women's  Honorary  Society, 
President;  Mortarboard,  National  Senior  Women's 
Honorary  Society. 

Union  Theological  Seminary.   Sorosis  Club  Scholarship; 
Episcopal  Professional  Leadership  Development 
Scholarship. 

Harvard  Law  School .   J.D.  cum  laude . 

Private  Practice.   Elected  to  membership  in  the 
Abstract  Club,  an  organization  of  100  New  England 
attorneys  and  judges  distinguished  in  the  law  of  real 
property. 

U.S.  General  Services  Administration.   Meritorious 
Service  Award. 


Bar  Associations:   List  all  bar  associations,  legal  or 
judicial -related  committees  or  conferences  of  which  you  are 
or  have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

American  Bar  Association 

Boston  Bar  Association 

Massachusetts  Bar  Association,  Real  Property  Section, 
Council  Member,  1983-1986;  Landlord-Tenant  Committee, 
Co-Chair,  1985-1986;  Real  Estate  Finance  Committee,  Co- 
Chair,  1984-1985. 
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Massachusetts  Conveyances  Association,  Executive 
Committee,  1990-1992;  Practice  Standards  Committee, 
Chair,  1990-1992. 

Massachusetts  Lesbian  and  Gay  Bar  Association 

Women's  Bar  Association  of  Massachusetts 

Women's  Bar  Association  of  the  District  of  Columbia 


10.  Other  Memberships:  List  all  organizations  to  which  you 
belong  that  are  active  in  lobbying  before  public  bodies. 
Please  list  all  other  organizations  to  which  you  belong. 

Lobbying : 

American  Association  of  Retired  Persons 

American  Civil  Liberties  Union 

Amnesty  International 

Human  Rights  Campaign 

Massachusetts  Gay  and  Lesbian  Political  Caucus 

National  Organization  for  Women 

National  Partnership  for  Women  and  Families 

National  Women's  Law  Center 

National  Women's  Political  Caucus 

People  for  the  American  Way 

Other: 

Abstract  Club 

The  Carter  Center 

Emily's  List 

Gay  and  Lesbian  Victory  Fund 

National  Association  for  the  Advancement  of 

Colored  People 
New  England/USA  Track  and  Field 
New  England  Walkers 

Parents  and  Friends  of  Lesbians  and  Gays 
Protestant  Episcopal  Church 
United  States  Holocaust  Museum 
Women's  Theological  Center 


11.   Court  Admission:   List  all  courts  in  which  you  have  been 

admitted  to  practice,  with  dates  of  admission  and  lapses  if 
any  such  memberships  lapsed.  Please  explain  the  reason  for 
any  lapse  of  membership.   Give  the  same  information  for 
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administrative  bodies  which  require  special  admission  to 
practice. 

Admitted  to  practice  before  the  Supreme  Judicial  Court 
of  Massachusetts  (1978),  the  U.S.  District  Court  for 
the  District  of  Massachusetts  (1979),  and  the  U.S. 
Court  of  Appeals  for  the  First  Circuit  (1984) . 


12.   Published  Writings:   List  the  titles,  publishers,  and  dates 
of  books,  articles,  reports,  or  other  published  material  you 
have  written  or  edited.   Please  supply  one  copy  of  all 
published  material  not  readily  available  to  the  Committee. 
Also,  please  supply  a  copy  of  all  speeches  by  you  on  issues 
involving  constitutional  law  or  legal  policy.   If  there  were 
press  reports  about  the  speech,  and  they  are  readily 
available  to  you,  please  supply  them. 

Articles 

Federal  Privatization  II.  "Private-Public  Partnerships: 
Avoiding  Some  Legal  Pitfalls  of  Cooperation," 
Washington:   The  National  Council  for  Public-Private 
Partnerships,  1995,  377  ff.,  with  M.M.  Chen. 

Fundamentals  of  Leasing  Commercial  Real  Estate.  "Quiet 
Enjoyment,  Limitations  on  Landlord's  Liability, 
Defaults,  Hazardous  Waste,  Miscellaneous  Clauses," 
Boston:   Massachusetts  Continuing  Legal  Education, 
Inc. ,  1989,  111  ff . 

Fundamentals  of  Leasing  Commercial  Real  Estate.  Boston: 
Massachusetts  Continuing  Legal  Education,  Inc.,  1987, 
107  ff.   No  copy  readily  available.   Please  see  similar 
1989  article  listed  above. 

Forms  and  Tax  Consequences  of  Real  Estate  Ownership. 
"General  Partnerships,"  Boston:   Massachusetts 
Continuing  Legal  Education,  Inc.,  1986,  7  ff. 

Fundamentals  of  Leasing  Commercial  Real  Estate.  Boston: 
Massachusetts  Continuing  Legal  Education,  Inc.,  1985, 
65  ff.   No  copy  readily  available.   Please  see  similar 
1989  article  listed  above. 

Financial  Analysts  Journal.  "Suitability,"  September  - 
October,  1979,  10  ff.,  with  J.G.  Gillis. 
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Andover  Newton  Quarterly  Review.  "Training  Women  for 
Ministry,"  17:2,  1976,  133  ff.,  with  B.A.  Gerlach. 

Women  and  Catholic  Priesthood.  "The  Justice  of  the 
Gospel  Narrative,"  ed.  A.M.  Gardiner,  NY:  Paulist 
Press,  1976,  62  f f . 

Foundations  for  Christian  Education  in  an  Era  of 
Change .  "Women,  Ministry,  and  Education,"  ed.  M.J. 
Taylor,  Nashville:   Abington  Press,  1976,  96  ff. 

Your  Church.  "Discipline  and  Discipleship, "  Fall,  1974. 

Women  and  Orders .  "Anatomy  and  Ministry:   Shall  Women 
be  Priests?",  ed.  R.J.  Heyer,  NY:   Paulist  Press,  1974, 
39  ff. 

Religious  Education.  "A  Genuine  Pluralism,"  68:5,  1973, 
555  ff. 

The  Ecumenist,  "Anatomy  and  Ministry:   Shall  Women  be 
Priests?",  11:5,  1973,  70  f f . 

The  Episcopalian.  "Women  in  the  Priesthood,"  137:10, 
1972,  45  ff.,  with  S.R.  Hiatt . 

The  Tower  Alumxii  Magazine.  "We  Have  Been  Here  Before," 
17:3,  1971,  10  ff. 

Event .  "More  Than  Dreams,"  11:7,  1971,  33. 

The  Columbia  Owl.  "Women:   The  Silent  Majority  in  the 
Eyes  of  the  Church,"  12:10,  1971,  9  f f . 

Colloquy,  "Women:   Some  Comments  on  the  Received 
Tradition,"  3:7,  1970,  8  ff. 

Major  Projects 

Women  Priests:   Yes  or  No?.  NY:   Seabury  Press,  1973, 
with  S.R.  Hiatt. 

Models  of  Secularization  in  Contemporary  Sociological 
Theory.  NY:   Auburn  Studies,  1972,  with  L.H.  Mamiya  and 
M.A.  Mason. 

Guest  Editor,  Theological  Education,  8:4,  1972. 
8 
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Reviews 

Journal  of  Biblical  Literature.  95:1,  1976,  151-52. 

The  Living  Light.  11:3,  1974,  470  ff. 

Religious  Education.  69:4,  1974,  517-18. 

Religious  Education.  68:3,  1973,  422-23. 

Anglican  Theological  Review.  55:1,  1973,  120  ff. 

The  Episcopal  New  Yorker.  48:3,  1972,  2. 

Theology  Today.  29:3,  1972,  338  ff.,  with  D.C.  Bass. 
Speeches 

General  Services  Administration  Procurement  Symposium, 
"Acquisition  Reform:   From  Rules  to  Tools  --  Making 
Business  Decisions,"  1998.   Program  and  text  attached. 

American  Arbitration  Association/Federal  Bar 
Association,  "A  Federal  Agency  Experience  With  ADR," 
1998.   Text  and  materials  attached. 

Women's  Bar  Association  of  the  District  of  Columbia, 
"Shaping  the  Face  of  Government,"  1997.   Notes 
attached. 

General  Services  Administration  Office  of  General 
Counsel  Annual  Training  Conference,  "Affirmative  Action 
and  the  Dream  of  a  Just  Society,"  1997.   Text  attached. 

U.S.  District  Court  for  the  District  of  Columbia,  Civil 
Pro  Bono  Panel,  "Civil  Pro  Bono  at  a  Federal  Agency," 
1997.   Program  and  notes  attached. 

General  Services  Administration  Region  5,  "Mediation  of 
EEO  Disputes,"  1997.   Program  and  text  attached. 

44*^"  Eastern  Briefing  Conference  on  Government 
Contracts,  "Whither  Procurement  Reform?,"  1996. 
Invitation,  outline,  and  notes  attached. 
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office  of  Government  Ethics,  National  Conference 
Session  Leader,  "Procurement  Integrity  After  FARA," 
1996.   Text  and  materials  attached. 

District  of  Columbia  Bar  Association,  Administrative 
Law  and  Agency  Practice  Section,  "General  Counsel 
Series,"  1996.   Invitation  and  notes  attached. 

The  National  Council  for  Public-Private  Partnerships, 
"The  Federal  Operations  Review  Model,"  1995.   Slides 
attached. 

District  of  Columbia  Bar  Association,  Computer  Law 
Section,  "Is  Competition  Really  Coming  to  Government 
Purchasing  of  Computer  Software?",  1994.   Program  and 
text  attached. 

Federal  Bar  Association,  "Reinventing  the  Government 
Law  Office,"  1994.   Program,  slides,  and  text  attached. 

Federal  Bar  Association  and  the  Washington  College  of 
Law,  Colloquium:   "The  First  Year  of  Clinton/Gore: 
Reinventing  Government  or  Redefining  Reagan/Bush 
Initiatives?,"  1994.   Text  of  remarks  appears  in  8 
Admin.  L.J.  Am.  U.  23  (1994).   Attached. 

Massachusetts  Bar  Association,  Continuing  Legal 
Education  Lecturer  in  Real  Estate  Law,  1990.   Text  not 
located  after  inquiry  to  the  Massachusetts  Bar 
Association  and  other  program  panelists. 

Massachusetts  Continuing  Legal  Education,  Inc., 
Lecturer  in  Real  Estate  Law,  1985,  1986,  1987,  1989. 
The  texts  which  formed  the  bases  for  these  remarks 
appear  in  articles  published  by  the  sponsor.   Articles 
for  1986  amd  1989  are  provided  in  Articles  section 
above . 

Organizational  Reports 

1997  Annual  Report,  U.S.  General  Services 
Administration,  56. 

1996  Annual  Report,  U.S.  General  Services 
Administration,  49-50. 

Report  of  the  Harvard  Legal  Aid  Bureau,  Harvard  Law 
School,  March  1,  1977  to  February  28,  1978. 

10 
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Congressional  Testimony 

House  of  Representatives,  Sub-Committee  on  Government 
Management,  Information  and  Technology,  Committee  on 
Government  Reform  and  Oversight,  May  3,  1995.   During 
an  oversight  hearing  on  "Security  Measures  at  Federal 
Office  Buildings"  at  which  I  was  not  a  scheduled 
witness,  I  responded  to  questions  of  the  Sub-Committee 
Chairman,  Representative  Stephen  Horn. 


13.   Health:   What  is  the  present  state  of  your  health?   List  the 
date  of  your  last  physical  examination. 

Excellent 
May  12,  1998 


14.   Judicial  Office:   State  (chronologically)  any  judicial 

offices  you  have  held,  whether  such  position  was  elected  or 
appointed,  and  a  description  of  the  jurisdiction  of  each 
such  court . 

None . 


15.   Citations:   If  you  are  or  have  been  a  judge,  provide:   (1) 
citations  for  the  ten  most  significant  opinions  you  have 
written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or 
where  your  judgment  was  affirmed  with  significant  criticism 
of  your  substantive  or  procedural  rulings;  and  (3)  citations 
for  significant  opinions  on  federal  or  state  constitutional 
issues,  together  with  the  citation  to  appellate  court 
rulings  on  such  opinions.   If  any  of  the  opinions  listed 
were  not  officially  reported,  please  provide  copies  of  the 
opinions . 

Not  applicable. 


16.   Public  Office:   State  (chronologically)  any  public  offices 
you  have  held,  other  than  judicial  offices,  including  the 
terms  of  service  and  whether  such  positions  were  elected  or 
appointed.   State  (chronologically)  any  unsuccessful 
candidacies  for  elective  public  office. 
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General  Counsel,  U.S.  General  Services  Administration 
Appointed.   July  6,  1 993 -Present . 

Administrative  Conference  of  The  United  States. 
Appointed.   1993-1995. 

The  President's  Interagency  Council  on  Women. 
Appointed.   1995-Present . 

I  have  never  been  a  candidate  for  elective  public 
office. 


17.   Legal  Career: 

a.    Describe  chronologically  your  law  practice  and 

experience  after  graduation  from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if  so, 
the  name  of  the  judge,  the  court,  and  the  dates  of 
the  period  you  were  a  clerk; 

I  did  not  serve  as  a  clerk  to  a  judge. 

2.  whether  .you  practiced  alone,  and  if  so,  the 
addresses  and  dates; 

I  have  never  practiced  alone. 

3.  the  dates,  names  and  addresses  of  law  firms  or 
offices,  companies  or  governmental  agencies  with 
which  you  have  been  connected,  and  the  nature  of 
your  connection  with  each; 

Hill  &  Barlow,  a  professional  corporation 
(successor  to  Hill  &  Barlow) 
One  International  Place 
Boston,  MA   02110 
Associate,  1978-1985 
Partner,  1985-1989 
Member  of  the  Firm,  1990-1993 

U.S.  General  Services  Administration 

General  Services  Building 

1800  F  Street,  N.W.,  Suite  4140 

Washington,  DC   20405 

General  Counsel 

1993-Present 

12 
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what  has  been  the  general  character  of  your  law 
practice,  dividing  it  into  periods  with  dates  if 
its  character  has  changed  over  the  years? 

1976  -  1978.   For  about  20  hours  a  week,  I  engaged 
in  legal  aid  practice  under  the  rule  of  the 
Supreme  Judicial  Court  of  Massachusetts  permitting 
law  students  to  provide  representation  to  the 
indigent.   My  practice  included  landlord/tenant, 
probate,  administrative  law,  and  consumer  law.   In 
1977,  I  took  an  intensive  trial  practice  course. 
Introduction  to  Advocacy.   The  course  included  two 
supervised  and  critiqued  mock  trials,  one  to  a 
judge  and  a  second  to  a  jury. 

1978  -  1980.   I  entered  private  practice  as  an 
associate  with  Hill  &  Barlow,  a  general  practice 
firm  in  Boston,  Massachusetts.   For  two  years,  I 
engaged  in  all  areas  of  the  firm's  practice, 
(trial,  corporate,  real  estate,  tax,  and  probate). 

1980  -  1993.   In  1980,  I  was  assigned  to  the 
firm's  real  estate  department,  while  continuing 
for  several  years  to  assist  in  various  trial 
matters,  particularly  with  appellate  briefs.   My 
real  estate  practice  focused  on  commercial  real 
estate  transactions  and  included  work  on  real 
estate  issues  arising  in  litigation  and  in  the 
context  of  probate  practice.   I  was  appointed 
chair  of  the  firm's  real  estate  department  in 
1987,  a  position  I  held  until  1993.   I  also 
assumed  firm  management  responsibilities,  serving 
on  the  firm's  compensation  committee  from  1990- 
1993,  including  serving  as  chair  in  1992-1993. 

1993  -  1998.   On  July  6,  1993,  I  was  appointed 
General  Counsel  of  the  U.S.  General  Services 
Administration  (GSA) .   GSA's  responsibilities 
include  space  acquisition  and  management,  retail 
and  wholesale  supplies,  fleet  management,  travel 
and  transportation  management  and  services, 
telecommunications  management  and  services,  and 
civilian  acquisition  policy.   GSA's  operations  are 
conducted  by  approximately  15,000  employees  in 
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Washington  and  in  11  geographic  regions  and 
numerous  field  offices  across  the  country.   The 
General  Counsel  determines  the  policy  for  and 
directs  the  activities  of  the  Central  Office  of 
General  Counsel  and  11  offices  of  Regional  Counsel 
with  a  combined  staff  of  approximately  130.   The 
General  Counsel  also  serves  as  GSA's  chief  ethics 
official.   The  General  Counsel  ensures  legally 
sound  implementation  of  GSA's  statutory 
responsibilities  and  serves  as  the  chief  legal 
advisor  to  the  Administrator,  Deputy 
Administrator,  and  other  senior  agency  officials 
in  developing  and  carrying  out  GSA  policies  and 
regulations . 

Describe  your  typical  former  clients,  and  mention 
the  areas,  if  any,  in  which  you  have  specialized. 

At  Hill  &  Barlow  my  clients  were  primarily  real 
estate  developers  and  businesses  with  significant 
real  estate  interests.   I  specialized  in 
commercial  real  estate  transactions,  including 
leasing,  acquisitions,  finance,  land  use  and 
development,  zoning,  subdivision,  and 
environmental  compliance.   I  gained  extensive 
experience  in  drafting  and  negotiating  purchase 
agreements,  loan  commitments  and  loan  documents, 
and  office,  industrial,  and  retail  leases  for  both 
landlords  and  tenants. 

I  was  also  responsible  for  reviewing  land  titles, 
negotiating  title  insurance  coverage  for  major 
transactions,  and  advising  national  title  insurers 
on  the  resolution  of  significant  claims. 

In  addition,  I  served  as  counsel  to  public  and 
quasi -public  agencies,  including  the  Massachusetts 
Turnpike  Authority  and  the  Massachusetts  Thrift 
Institutions  Fund  for  Economic  Development.   I 
also  served  as  counsel  to  non-profit  corporations, 
including  the  Boston  Young  Women's  Christian 
Association. 

As  GSA's  General  Counsel,  I  supervise  all  legal 
aspects  of  the  Agency's  massive  procurement 
program,  including  both  contracting  and 
litigation.   This  work  has  included  the 
supervision  of  litigation  strategy,  in 
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coordination  with  several  components  of  the 
Department  of  Justice,  for  cases  before  numerous 
federal  courts,  including  the  U.S.  Court  of 
Federal  Claims.   I  also  manage  all  other  aspects 
of  GSA's  litigation,  including  personnel  and 
administrative  law  disputes. 

I  serve  as  a  member  of  GSA's  Management  Council 
and  participate  in  the  leadership  of  several 
government  reform  initiatives  including 
procurement  reform,  information  technology 
management  reform,  and  the  increased  use  of 
alternative  dispute  resolution. 


1.    Did  you  appear  in  court  frequently,  occasionally, 
or  not  at  all?   If  the  frequency  of  your 
appearances  in  court  varied,  describe  each  such 
variance,  giving  dates. 

1976  -  1978.   My  legal  aid  practice  as  a  law 
student  included  a  significant  amount  of 
supervised  trial  practice.   I  was  lead  counsel  in 
numerous  hearings,  a  bench  trial  in  a 
landlord/tenant  matter,  several  divorce  hearings, 
administrative  hearings  (including  hearings  before 
the  Social  Security  Administration) ,  and  an  oral 
argument  before  a  three-judge  state  appellate 
court.   I  appeared  in  courts  or  administrative 
proceedings  in  approximately  15  matters  over  two 
years . 

1978  -  1980.   I  spent  more  than  half  of  my  time 
during  1978-1980  in  trial  work,  including 
research,  preparation  of  pleadings  and  briefs,  and 
occasional  court  appearances  for  motion  practice, 
arguments,  and  trials.   During  these  two  years,  I 
appeared  in  court  approximately  20  times. 

1980  -  1998.   My  practice  has  not  required  court 
appearances . 
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What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 

5% 

(b)  state  courts  of  record; 

85% 

(c)  other  courts. 

10%  in  federal  administrative  proceedings 
What  percentage  of  your  litigation  was: 

(a)  civil; 

100% 

(b)  criminal 

0% 

State  the  number  of  cases  in  courts  of  record  you 
tried  to  verdict  or  judgment  (rather  than 
settled) ,  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 

Three.   One  as  sole  counsel  under  supervision;  two 
as  associate  counsel. 

What  percentage  of  these  trials  was: 

(a)  jury; 

0% 

(b)  non-jury 

100% 


18.   Litigation:   Describe  the  ten  most  significant  litigated 
matters  which  you  personally  handled.   Give  the  citations, 
if  the  cases  were  reported,  and  the  docket  number  and  date 
if  unreported.   Give  a  capsule  summary  of  the  substance  of 
each  case.   Identify  the  party  or  parties  whom  you 
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represented;  describe  in  detail  the  nature  of  your 
participation  in  the  litigation  and  the  final  disposition  of 
the  case.   Also,  state  as  to  each  case: 

(a)  the  date  of  the  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or 
judges  before  whom  the  case  was  litigated;  emd 

(c)  the  individual  name,  address,  and  telephone 
numbers  of  co-counsel  and  of  principal  counsel  for 
each  of  the  other  parties. 

1.  Woburn  Five  Cents  Savings  Bank  v.  Marren,  1978 
Mass.  App.  Div.  Adv.  Sh.  605  (Cowdrey,  P.J.,  Forte  & 
Zoll,  JJ.) .   My  client  had  been  extended  credit  on 
terms  that  failed  to  comply  with  the  Massachusetts 
enactment  of  Treasury  Regulation  Z,  the  Truth-In- 
Lending  Law.   As  a  third  year  law  student,  I  updated 
the  Harvard  Legal  Aid  Bureau's  appellate  brief  and 
presented  the  oral  argument  on  appeal.   The  appellate 
court  reversed  the  trial  court  and  interpreted 
significant  provisions  of  Mass.  Gen.  L.C.  140C 
governing  consumer  credit  cost  disclosure  and  Mass. 
Gen.  L.C.  93A  governing  business  practices  for  consumer 
protection.   My  legal  aid  supervisor  was  the  attorney 
of  record  for  the  borrower,  the  Hon.  Timothy  H.  Gailey; 
The  Lynn  Division  of  District  Court,  580  Essex  St., 
Lynn,  MA  01901;  phone  (781)  598-5200.   The  attorney  for 
the  lender  was  Arthur  M.  White,  Esq.;  Bikofsky  &  White, 
281  Pleasant  St.,  Framingham,  MA  01701;  phone  (508) 
879-5000. 

2.  Sniffen  v.  Prudential  Ins.  Co..  11  Mass.  App.  Ct . 
714,  419  N.E.2d  308  (1981) (Brown,  Rose  &  Perretta, 
JJ.).   This  was  a  class  action  brought  under  the  City 
of  Boston  Rent  Control  Statute  by  our  clients,  tenants 
of  one  of  Boston's  largest  apartment  complexes,  to 
recover  overcharges  by  the  landlord,  the  Prudential 
Center.   This  case  occupied  approximately  20%  of  my 
time  between  1978  and  1981.   As  assisting  trial 
attorney,  I  researched  state  law  and  federal 
precedents,  developed  factual  information,  and  crafted 
arguments  for  motions  and  briefs.   The  court's  opinion, 
which  adopted  our  arguments,  definitively  interpreted 
the  Boston  Rent  Control  Statute  and  resulted  in  a  large 
recovery  for  our  clients.   The  senior  trial  attorney 
for  the  tenants  was  Timothy  J.  Dacey,  Esq.;  Hill  & 
Barlow,  One  International  Place,  19""  Floor,  Boston,  MA 
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02110;  phone  (617)  428-3000.   The  attorney  for  the 
landlord  was  Mitchel  S.  Ross,  Esq.;  Stroock  &  Stroock  & 
LaVan,  100  Federal  St.,  33'"  Floor,  Boston,  MA  02110; 
phone  (617)  482-6800.   The  attorney  for  the  Boston  Rent 
Board  was  Russell  F.  Fanara;  Shadrawy  &  Rabinovitz,  15 
Broad  St.,  Suite  512,  Boston,  MA  02109;  phone  (617) 
523-3333. 

3.  Valley  View  Assocs.  v.  Gillis.  Civ.  Action  No. 
84-27599,  Worcester,  MA  Sup.  Ct .  (August  14,  1984) 
(Mulligan,  J) .  On  behalf  of  an  office  park  developer,  I 
researched  the  legislative  history  and  suggested  the 
litigation  position  which  established  the 
interpretation  of  previously  uncertain  aspects  of  the 
Massachusetts  Subdivision  Control  Law  and  its  relation 
to  the  Zoning  Code.   An  attorney  with  whom  I  worked  on 
the  case  is  Elliot  M.  Surkin,  Esq.;  Hill  &  Barlow;  One 
International  Place,  19'^  Floor,  Boston,  MA  02110; 
phone  (617)  428-3000. 

4.  Chicago  Title  Ins.  Co.  v.  Kumar.  24  Mass.  App.  Ct . 
53,  506  N.E.2d  154  (1987) (Greaney,  C.J.,  Cutter  & 
Smith,  JJ.) .   By  1985,  I  had  developed  an  expertise  in 
land  title  and  title  insurance  matters.   At  that  time, 

I  was  asked  by  a  major  national  title  insurer  to  devise 
a  litigation  strategy  for  resolving  possible 
environmental  claims  liability.   The  end  result  of  that 
representation  was  the  decision  of  the  Massachusetts 
Appeals  Court  in  the  Kumar  case,  holding  that  --  absent 
record  notice  --  title  insurance  policy  coverage  does 
not  extend  to  violations  of  the  state  hazardous 
materials  statute.   The  client's  representative  was 
Jeanne  A.  LaBelle,  Esq.;  Chicago  Title  Ins.  Co.,  7921 
Jones  Branch  Dr.,  McClean,  VA  22102;  phone  (703)  902- 
9700.   The  attorney  who  argued  the  case  is  Richard  W. 
Renehan,  Esq.;  Hill  &  Barlow;  One  International  Place, 
19"^"  Floor,  Boston,  MA  02110;  phone  (617)  428-3000. 
One  of  the  attorneys  whom  I  supervised  in  preparing 
briefs  for  the  case  is  Eun-Hee  Chang,  Esq. ;  Crosby, 
Heafey,  Roach  &  May,  1999  Harrison  St.,  Oakland,  CA 
94612;  phone  (510)  763-2000. 

5.  NHP  Realty.  Ltd.  v.  Ticor  Title  Ins.  Co..  No.  96- 
11197,  1997  U.S.  Dist.  Ct .  (D.  Mass.  Feb.  28,  1997) 
(O'Toole,  J.),  noted  in  25  Mass.  L.  Wkly.  28  (Mar.  17, 
1997)  and  Kathleen  M.  Mitchell  et  al . ,  Title  Insurance. 
98-19.11  (Mass-  Continuing  Legal  Education,  Inc.  1998). 
From  1985  until  I  entered  federal  service  in  1993,  I 
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advised  clients  on  a  large  number  of  New  England  title 
claims.   These  cases  ranged  from  technical  priority 
issues  to  the  possible  liability  of  title  insurers  in  a 
notorious  "cash-for-trash"  flip  scheme  involving  dozens 
of  New  England  properties.   In  NHP  Realty,  the  most 
recent  decision  of  which  I  am  aware  that  involves  my 
clients,  the  Federal  District  Court  in  Massachusetts 
adopted  my  view  of  the  insurer's  duty  to  defend.   The 
Court  held  that  an  equitable  claim  arising  out  of 
conduct  --  and  not  reflected  in  the  public  record  -- 
was  not  within  the  coverage  afforded  by  the  policy. 
The  client's  representative  is  Kathleen  D.  Mitchell, 
Esq.;  Chicago  Title  Insurance  Company,  75  Federal  St., 
Rm.  410,  Boston,  MA  02110;   phone  (617)  210-0750.   An 
attorney  familiar  with  my  research  and  the  Federal 
District  Court  litigation  is  Randolph  Tucker,  Esq.; 
Hill  &  Barlow,  One  International  Place,  19'"  floor, 
Boston,  MA  02110;  phone  (617)  428-3000. 


Additionally,  as  General  Counsel  of  the  U.S.  General 
Services  Administration  (GSA) ,  I  have  participated 
directly  in  the  resolution  of  numerous  conflicts 
arising  under  federal  law,  many  of  which  were 
determined  within  the  executive  branch  under  the 
Attorney  General's  authority  set  forth  in  Exec.  Order 
No.  12146,  44  Fed.  Reg.  42,657  (1979),  reprinted  as 
amended  in  28  U.S.C.  Section  509  (1987)  . 

6.   The  Authority  of  NAFIs.   As  General  Counsel  of  GSA, 
I  was  asked  to  render  an  opinion  determining  whether  a 
non- appropriated  fund  instrumentality  (NAFI)  has 
independent  authority  under  federal  law  to  lease 
general  purpose  office  space.   The  Office  of  Legal 
Counsel  of  the  Department  of  Justice  sustained  my 
position  that  NAFIs  are  without  such  authority.   The 
Department  of  Defense  was  represented  by  Robert  S. 
Taylor,  Esq.;  Department  of  Defense,  Office  of  Deputy 
General  Counsel,  Environment  and  Installations,  1600 
Defense  Pentagon,  Washington,  DC  20301;  phone  (703) 
693-4855;  the  Department  of  Justice  attorneys  were  Dawn 
E.  Johnsen,  Esq. ;  Indiana  School  of  Law,  Bloomington, 
IN  47405;  phone  (812)  856-4984;  and  Christopher  H. 
Schroeder,  Esq.;  Duke  University  School  of  Law,  Corner 
of  Science  and  Towerview,  Durham,  NC  27708;  phone  (919) 
684-8111.   The  attorney  at  GSA  most  involved  in  this 
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matter  is  Harmon  Eggers,  Esq.;  General  Services 
Building,  1800  F  St . ,  N.W.,  Washington,  DC   20405; 
phone  (202)  501-1830. 

7.  The  Constitutionality  of  Title  44.   As  General 
Counsel  of  GSA,  I  was  asked  to  determine  whether 
certain  aspects  of  the  1994  revisions  to  Title  44  of 
the  United  States  Code  might  violate  the  doctrine  of 
separation  of  powers.   The  Office  of  Legal  Counsel  of 
the  Department  of  Justice  adopted  my  view  that  certain 
aspects  of  Title  44  are  inconsistent  with  the 
constitutional  doctrine  of  the  separation  of  powers. 
The  Department  of  Justice  agreed  that  Section  501  and 
the  note  to  Section  501  of  Title  44  of  the  United 
States  Code,  which  require  the  executive  branch  to 
procure  all  of  its  printing  through  the  Government 
Printing  Office,  are  unconstitutional.   The  former 
Department  of  Justice  attorneys  most  familiar  with  the 
matter  are  Walter  Dellinger,  Esq. ;  Duke  University 
School  of  Law,  Corner  of  Science  and  Towerview,  Durham, 
NC  27708;  phone  (919)  684-8111;  and  H.  Jefferson 
Powell,  Esq.;  Duke  University  School  of  Law,  Corner  of 
Science  and  Towerview,  Durham,  NC  27708;  phone  (919) 
613-7084. 

8 .  The  Treatment  of  Fees  Generated  by  Credit  Cards. 
As  General  Counsel  of  GSA,  I  was  asked  to  render  an 
opinion  as  to  whether  an  $18  million  payment  made  to 
GSA  by  American  Express  Travel  Related  Services,  Inc. 

(AMEX)  pursuant  to  GSA's  1993  contract  for  a  travel  and 
transportation  payment  and  expense  control  system  for 
the  federal  government  might  be  used  by  GSA  or  other 
agencies  for  their  respective  statutory  purposes  or 
must  be  deposited  into  the  general  fund  of  the 
Treasury.   The  Office  of  Legal  Counsel  of  the 
Department  of  Justice  agreed  with  an  opinion  prepared 
under  my  supervision  that  the  $18  million  AMEX  payment 
was  governed  by  Section  3302(b)  of  Title  31  of  the 
United  States  Code  and  must  be  deposited  into  the 
Treasury.   A  former  Department  of  Justice  attorney 
familiar  with  this  matter  is  Walter  Dellinger,  Esq.; 
Duke  University  School  of  Law,  Corner  of  Science  and 
Towerview,  Durham,  NC  27708;  phone  (919)  684-8111.   The 
attorney  at  GSA  most  familiar  with  the  matter  is 
Lennard  Loewentritt,  Esq.;  General  Services  Building, 
1800  F  St.,  N.W.,  Washington,  DC   20405;  phone  (202) 
501-1156. 
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9.  The  Expenditure  of  Appropriated  Funds  for  Business 
Cards .   As  General  Counsel  of  GSA,  I  was  asked  to 
render  on  opinion  as  to  whether  appropriated  funds  may- 
be expended  for  business  cards  to  be  used  by  federal 
employees  in  the  discharge  of  official  duties.   The 
Office  of  Legal  Counsel  of  the  Department  of  Justice 
agreed  with  my  opinion  that  such  expenditures  may  be 
appropriate.   The  Department  of  Justice  attorney  most 
familiar  with  this  matter  was  Richard  L.  Shiffrin, 
Esq.,  now  at  the  Department  of  Defense,  phone  (703) 
697-9247.   An  attorney  at  the  General  Services 
Administration  familiar  with  this  issue  is  Eugenia  D. 
Ellison;  Office  of  General  Counsel,  General  Services 
Administration,  1800  F  Street,  N.W. ,  Washington,  DC 
20405;  phone  (202)  501-1460. 

10 .  The  Interpretation  and  Implementation  of  the 
Clinqer-Cohen  Act  of  1996.   As  General  Counsel  of  GSA, 
I  was  asked  to  render  an  opinion  about  certain 
unsettled  aspects  of  the  interpretation  of  the  Clinger- 
Cohen  Act  and,  in  particular,  the  relationship  of  that 
Act  to  the  Economy  Act.   The  Clinger-Cohen  Act  vests  in 
the  Office  of  Management  and  Budget  the  authority  to 
designate  executive  agents  for  government -wide 
acquisitions- of  information  technology.   Those 
designations  are  sufficient  authority  to  support 
interagency  agreements  for  the  use  of  government -wide 
contracts  by  executive  agencies  without  recourse  to  the 
Economy  Act  or  other  authority.   I  prepared  and 
circulated  my  opinion  on  these  and  other  issues  in 
support  of  the  implementation  of  the  Clinger-Cohen  Act 
in  accordance  with  the  Congressional  mandate  of  greater 
choice  and  efficiency  in  information  technology 
purchases.   Attorneys  who  are  familiar  with  my  work  on 
this  issue  include  Peter  N.  Weiss,  Esq.;  Senior  Policy 
Analyst,  Information  Policy  and  Technology  Branch, 
Office  of  Management  and  Budget,  725  17""  Street,  N.W., 
Room  10236,  Washington,  DC  20503;  phone  (202)  395-3630; 
Colette  McKenna,  Esq.;  Office  of  General  Counsel, 
General  Services  Administration,  1800  F  Street,  N.W., 
Washington,  DC  20405;  phone  (202)  501-1156;  and  George 
Barclay,  Esq.;  Office  of  General  Counsel,  General 
Services  Administration,  1800  F  Street,  N.W., 
Washington,  DC  20405;  phone  (202)  501-1156.   A  former 
Department  of  Defense  attorney  familiar  with  the  matter 
is  the  Hon.  F.  Whitten  Peters;  Acting  Secretary  of  the 
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Air  Force,  1670  Air  Force  Pentagon,  Washington,  DC 
20330;  phone  (703)  697-1361. 


19.   Legal  Activities:   Describe  the  most  significant  legal 
activities  you  have  pursued,  including  significant 
litigation  which  did  not  progress  to  trial  or  legal  matters 
that  did  not  involve  litigation.   Describe  the  nature  of 
your  participation  in  this  question,  please  omit  any 
information  protected  by  the  attorney-client  privilege 
(unless  the  privilege  has  been  waived) . 

I  have  pursued  two  types  of  significant  legal 
activities  in  addition  to  my  law  practice  described  in 
response  to  prior  questions. 

First,  I  have  put  a  significant  effort  into  making  the 
law  work  more  effectively.   I  have  done  this  by 
participating  on  bar  committees  and  in  the  leadership 
of  continuing  legal  education.   For  example,  when  I 
served  on  the  Real  Property  Section  Council  of  the 
Massachusetts  Bar,  I  led  a  successful  effort  to  enact  a 
statute  which  clarified  differences  between  commercial 
and  residential  leases,  an  important  distinction 
because  the  uncertainty  in  the  law  had  generated 
numerous  disputes.   (The  new  statute  made  clear  that 
protections  afforded  to  residential  tenancies  did  not 
apply  to  arms-length  commercial  lease  transactions.) 
As  chair  of  the  Practice  Standards  Committee  of  the 
Massachusetts  Conveyancers  Association,  I  was  available 
by  telephone  to  resolve  disputes  arising  at  closings. 
I  enjoyed  the  discharge  of  that  responsibility,  as  well 
as  the  work  we  did  on  the  Committee  to  clarify 
published  practice  standards.   I  have  also  regularly 
made  myself  available  to  lead  continuing  legal 
education  programs  on  a  variety  of   topics.   My  current 
position  as  General  Counsel  of  the  U.S.  General 
Services  Administration  (GSA)  has  provided  me  with 
numerous  opportunities  to  support  improvements  in  the 
law  and  to  serve  as  a  leader  of  continuing  legal 
education.   I  have  been  particularly  active  in 
supporting  the  increased  use  of  alternative  dispute 
resolution  and  in  supporting,  publicizing,  and 
implementing  the  procurement  reforms  enacted  by 
Congress  in  the  Federal  Acquisition  Streamlining  Act  of 
1994  and  the  Clinger-Cohen  Act  of  1996. 
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Second,  I  have  taken  significant  responsibility  to 
improve  the  management  of  the  practice  of  law.   In 
private  practice,  I  served  as  chair  of  my  practice 
department  and  supported  appropriate  training  and 
development.   As  chief  legal  officer  of  GSA,  I  have 
initiated  management  reforms  which  emphasize 
alternative  dispute  resolution  and  the  efficient  and 
client-focused  delivery  of  services.   These  initiatives 
have  served  two  important  goals:   first,  supporting 
conformance  with  GSA's  Congressionally-mandated 
mission;  and  second,  reducing  transaction  and  conflict 
resolution  costs  in  the  interest  of  the  taxpayers. 
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II.  FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 


List  sources,  amounts  and  dates  of  all  anticipated  receipts 
from  deferred  income  arrangements,  stock,  options, 
uncompleted  contracts  and  other  future  benefits  which  you 
expect  to  derive  from  previous  business  relationships, 
professional  services,  firm  memberships,  former  employers, 
clients,  or  customers.   Please  describe  the  arrangements  you 
have  made  to  be  compensated  in  the  future  for  any  financial 
or  business  interest . 

I  have  an  IRA  rollover  account  in  the  approximate 
amount  of  $550,000  which  originated  as  a  401 (k) 
retirement  plan  at  the  law  firm  of  Hill  &  Barlow.   I 
have  an  individual  IRA  plan  in  the  approximate  amount 
of  $34,000  and  a  Federal  retirement  account  in  the 
approximate  amount  of  $75,000.   I  also  am  landlord 
under  a  residential  lease  with  a  monthly  rental  income 
of  $4,300. 


Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.   Identify  the  categories 
of  litigation  and  financial  arrangements  that  are  likely  to 
present  potential  conflicts-of -interest  during  your  initial 
service  in  the  position  to  which  you  have  been  nominated. 

In  accordance  with  the  Code  of  Judicial  Conduct,  I  will 
recuse  myself  from  any  case  where  a  person  or  interest 
appears  which  creates  or  could  be  perceived  to  create  a 
conflict  with  my  personal  interest.   I  will  ask  the 
appropriate  ethics  staff  of  the  courts  for  advice  when 
I  am  uncertain  as  to  the  resolution  of  any  particular 
matter.   In  order  to  minimize  potential  sources  of 
conflict  of  interest  during  initial  service,  I  will 
also  seek  advice  on  possible  sources  of  conflict  based 
on  my  existing  financial  interests  and  consider 
divestiture  as  appropriate. 


Do  you  have  any  plans,  commitments,  or  agreements  to  pursue 
outside  employment,  with  or  without  compensation,  during 
your  service  with  the  court?   If  so,  explain. 

No. 
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List  sources  and  amounts  of  all  income  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  more  (If  you  prefer  to  do  so, 
copies  of  the  financial  disclosure  report,  required  by  the 
Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 

Please  see  Financial  Disclosure  Report  (AO-10) , 
attached. 


Please  complete  the  attached  financial  net  worth  statement 
in  detail  (Add  schedules  as  called  for) . 

Please  see  attached  net  worth  statement . 


6.    Have  you  ever  held  a  position  or  played  a  role  in  a 

political  campaign?   If  so,  please  identify  the  particulars 
of  the  campaign,  including  the  candidate,  dates  of  the 
campaign,  your  title  and  responsibilities. 

I  raised  funds  for  the  campaign  of  Lt .  Gov.  Evelyn 
Murphy  for  Governor  of  Massachusetts  in  1990.   I  raised 
funds  for  the  campaign  of  Gov.  Bill  Clinton  for 
President  in  1992.   I  also  served  as  a  member  of  three 
campaign  committees:   New  England  Leaders  for 
Clinton/Gore,  New  England  Women  Leaders  for 
Clinton/Gore,  and  New  England  Business  Leaders  for 
Clinton/Gore.   In  1992,  I  held  a  fund-raising  event  in 
my  home  for  New  Hampshire  gubernatorial  candidate 
Arnesen. 
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III.  GENERAL  (PUBLIC) 


An  ethical  consideration  under  Canon  2  of  the  American  Bar 
Association's  Code  of  Professional  Responsibility  calls  for 
"every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in 
serving  the  disadvantaged."   Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances 
and  the  amount  of  time  devoted  to  each. 

1976  -  1978,  member;  1977  -  1978,  vice  president.  Board 
of  Directors,  Harvard  Legal  Aid  Bureau:   I  provided 
approximately  2  0  hours/week  of  legal  aid  to  the 
indigent.   This  practice  included  landlord/tenant, 
probate,  administrative  law,  and  consumer  law. 

1978  -  1993:   I  provided  legal  services  in  each  year  as 
part  of  the  law  firm  of  Hill  &  Barlow's  pro  bono 
program,  including: 

1978  -  1980:   investigated  and  briefed  state 
habeas  petitions  under  the  supervision  of  a  trial 
partner. 

Early  1980s:   assisted  two  community  development 
corporations  in  executing  economic  development 
projects,  including  corporate  documentation  and 
loan  documentation. 

Mid  1980s  -  1993:   served  on  a  reduced  fee  basis 
as  counsel  to  the  Boston  Young  Women's  Christian 
Association  with  a  focus  on  corporate,  management, 
and  real  estate  matters  necessary  to  support  the 
Association's  charitable  activities. 

1993  -  Present:   I  developed  and  adopted  the  first  pro 
bono  policy  for  the  Office  of  General  Counsel  of  the 
U.S.  General  Service  Administration.   I  participated  on 
a  panel  at  the  U.S.  District  Court  for  the  District  of 
Columbia  to  publicize  pro  bono  opportunities  for 
government  counsel . 


The  American  Bar  Association's  Commentary  to  its  Code  of 
Judicial  Conduct  states  that  it  is  inappropriate  for  a  judge 
to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  basis  or  race,  sex,  or  religion.   Do 
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you  currently  belong,  or  have  you  belonged,  to  any 
organization  which  discriminates  -  through  either  formal 
membership  requirements  or  the  practical  implementation  of 
membership  policies?   If  so,  list,  with  dates  of  membership. 
What  have  you  done  to  try  to  change  these  policies? 

Yes.   I  belonged  to  the  Iota  (Cornell  University) 
chapter  of  a  national  social  sorority.  Kappa  Alpha 
Theta,  from  1963-1965.   We  protested  policies  of  the 
national  organization  requiring  "recommendations"  for 
prospective  candidates  for  membership  which  we  believed 
resulted  in  discrimination  based  on  race,  ethnic 
background,  and  religion.   We  broke  off  our  affiliation 
with  the  national  organization  in  the  winter  of  1964- 
1965  when  we  were  unable  to  change  the  national 
organization's  policies. 


Is  there  a  selection  commission  in  your  jurisdiction  to 
recommend  candidates  for  nomination  to  the  federal  courts? 
If  so,  did  it  recommend  your  nomination?   Please  describe 
your  experience  in  the  entire  judicial  selection  process, 
from  beginning  to  end  (including  the  circumstances  which  led 
to  your  nomination  and  interviews  in  which  you 
participated) . 

I  am  aware  of  no  selection  commission  other  than  the 
Administration's  process  for  the  U.S.  Court  of  Federal 
Claims.   I  applied  by  writing  to  the  President  to  ask 
him  to  consider  me  for  appointment  to  the  U.S.  Court  of 
Federal  Claims.   Thereafter,  the  Office  of  the  Counsel 
to  the  President  requested  that  I  complete  several 
forms.   I  was  interviewed  by  lawyers  from  the  Office  of 
the  Counsel  to  the  President  and  the  Department  of 
Justice.   Later,  I  was  informed  that  the  FBI  was 
conducting  a  background  investigation. 


Has  anyone  involved  in  the  process  of  selecting  you  as  a 
judicial  nominee  discussed  with  you  any  specific  case,  legal 
issue  or  question  in  a  manner  that  could  reasonably  be 
interpreted  as  asking  how  you  would  rule  on  such  case, 
issue,  or  question?   If  so,  please  explain  fully. 

No. 
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Please  discuss  your  views  on  the  following  criticism 
involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal 
government,  and  within  society  generally,  has  become  the 
subject  of  increasing  controversy  in  recent  years.   It  has 
become  the  target  of  both  popular  and  academic  criticism 
that  alleges  that  the  judicial  branch  has  usurped  many  of 
the  prerogatives  of  other  branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have 
been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution 
rather  than  grievance -resolution ; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual 
plaintiff  as  a  vehicle  for  the  imposition  of  far-reaching 
orders  extending  to  broad  classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad, 
affirmative  duties  upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  standing  and  ripeness; 
and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other 
institutions  in  the  manner  of  an  administrator  with 
continuing  oversight  responsibilities. 


As  long  as  the  federal  judiciary  hews  to  the 
jurisdiction  and  authority  granted  to  it  in  the 
Constitution  and  by  Congress,  it  should  avoid  the 
charge  of  "judicial  activism."   The  Constitution  makes 
clear  that  federal  courts  have  a  limited  role- -that  is, 
to  resolve  actual  cases  and  controversies- -rather  than 
to  develop  policy  by  "legislating"  where  Congress  has 
not  spoken  or  beyond  what  Congress  has  said.   And  any 
attempt  to  exercise  broad  management  functions  is 
inconsistent  with  the  limited  responsibility  to  resolve 
particular  controversies. 

These  points  have  been  elaborated  on  in  the  development 
of  the  doctrines  of  separation  of  powers,  standing, 
ripeness,  and  mootness,  among  others,  all  of  which 
share  a  common  recognition  of  the  limited  role  of  the 
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federal  courts  to  resolve  particular  controversies. 
These  general  limitations  on  the  role  of  the  federal 
courts  apply  with  even  greater  force  to  the  U.S.  Court 
of  Federal  Claims.   As  an  Article  I  court,  the  Court  of 
Federal  Claims  has  only  the  jurisdiction  and  authority 
expressly  granted  to  it  by  Congress.   It  may  decide 
cases  only  of  the  types  particularly  enumerated  by 
Congress  and  must  follow  precedents  of  the  U.S.  Court 
of  Appeals  for  the  Federal  Circuit  and  the  Supreme 
Court  of  the  United  States. 
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nNANCIAL  DISCLOSURE  REPORT 

NominatioB  Report 


Repon  Kvqmtml  by  the  Ethics 
Kt/6rm  Act  of /Mt.  hib  L  No 
101-194,  No>-mb€r  SO.  IM9 
(i  use  App  4.Stc  101113) 


I.  rcnM  Rtpofdag        (Lou  name.  finl.  imlddli  inUial) 
Hewitt,    EBlly  C. 


T.  Cluabcn  w  Oflkt  AMroi 

U.S.  General  Services  lutein. 
1800  F  St.  H.H.  Suite  4140 
Hishington,    DC      20405 


Z.  C*an  er  OrfuintlM 

U.S.    Court  of   Federal  Clalas 


3.  Dauerilaywl 

09/1B/199B 


S.  Oa  Ike  badi  ef  tke  labraattea  CMUiMd  !■  Ikb  Riperl  •■<  lay 
■Mdilkallaes  perulaiag  Ikcma,  H  h  la  ay  opialaa,  la  caaiplUa 
wttk  apflicsMe  lawi  mm*  refalaUaaa. 


lUPORTAffT  NOTES:  The  iititntctioiu  occompctiiyiHg  this  form  must  he  fottowtd.  Complete  alt  pens, 
checking  the  NONE  bos  for  each  section  where  you  have  no  reponebie  information  Sign  on  the  last  page- 


I.   POSITIONS      (Reporting  individtul  only: . 
POSITION 

[x~]nONE    {No  reportable  poftlions) 


epp.  9- 1 3  of  Instrvaions  1 


NAME  OF  ORGANIZATION  /  ENTITY 


U.     AGREEMENTS     (Reporting, njivulual only,  see ppH-ie of lnsln,cl,ons) 

DATE  PARTIES  AND  TERMS 


P      I    NONE  (No  reportable  igreemoiB) 


in.    NON-INVESTMENT  INCOME        (Repontng  imUvidtial  and  spouse:  see  pp.  I7-I4  of  ImmteUons.) 
DATE  SOURCE  AND  TYPE 

NONE    (No  reportable  non-mvettment  income.) 


Q 


GROSS  INCOME 

(youn,  not  spouse's) 
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Name  orPmon  Rcimtmg 
FINANCIAL  IMSCLOSUM:  REPORT  |   »e.itt,   lUly  c. 


_L 


DMcofMipan 
09/lt/l«M 


IV.  REIMBURSEMENTS   -  traBsportatioB,  lodgiat,  food,  cBtertmiBmcBt 

(hdadei  those  to  spoiut  twd  dependent  cMldrtn .  use  the  partnthetteaU  '(S)  '  and  '(DQ  *  to  indicate  reportable  retmbttnemenu  received  by  sponte 
and  dependent  children,  respectively   See  pp  2^-28  of  Instructions.) 


n  SOURCE 

NONE  (^  >*Kh  rcpoftablc  mmbuncfnenB.) 

I      •xtapt 


DESCRIPTION 


V.   GIFTS 

(Imctwies  ihote  to  spouse  amd  dependent  children 
rtspertivefy   See  pp- 29-32  effnstmctiotts) 

_^  SOURCE 

r~     '    NONE      (NoiuchrqMnibkgif^) 

1  exeapt 


t  the  parmiketicoh  '(S)'Qmd  '(DC)'  to  indicate  gifts  received  by  spouse  and  dependent  ckildrm. 

DESCRIPTION  VALUE 


VI.    UABIUTIES 

(Includes  those  of  spouse  and  d^eitdeni  children,   indicate  where  applicabU.  person  responsibU  for  liobility  by  using  tke  pareniheticai  '(S)'  for  septuple 
h^btiity  cf  Ike  spouse. '(J)' far  Joint  liobility^reponaig  individual  and  spouse.  amdyOQ'  for  liobility  of  a  depettdem  ckitd   Seepp  Si-Siofhatructiem} 


□ 


CREDITOR 
NONE  (No  rcponabk  lubiliMi ) 


G£  Capital  Mortgagt  Services,    Inc. 


DESCRIPTION 


VALUE  CODE* 


Mortgage  on  rental  property,  Middlesex  County,  MA 


*VALCODESJ-SI5,OaOorleu  K-SIS.OOI-SJO.000  L-SSO,0OI  loSIOO,aaO  I4-SIOO.OOI-S2M,000  N-S23OWI-S300.000 

'  (^SMM.OOI -SI .000,000    PI-SI.OOO,OOI-S},000,000    P2-S5.0aO.00l-S2S.0OO,00O    P}-S25.00O,0OI-SJO,000.0OO    P4-SJ0,000.00larinon 
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Name  of  Pcfwn  Reporting 
FINANCIAL  DISCLOSURE  REPORT     He»itt,    Emily  c. 


DucofRepofl 
09/18/1996 


^^       ^^  (Includes  thoMe  trfspouit  and 

vn.  Page   1    INVESTMENTS  and  TRUSTS  -  income,  value,  transactloiu    dependent  chUdrtn  Set  pp}6-S4c/lnanKiioni.) 


i        *■ 

1       Deschptton  of  Assets 

Mfcaie  where  applicable,  owner  of 

Ike  asset  by  using  the  parenlhelieai 

\   '(J)  'for  joint  ownership  of  reporting 

I  individual  and  spouse.  "(S)' for  sep- 

B 

Income  dunng 
reporting  penod 

C 

Gross  value 

at  end  of 

reporting 

period 

D 

Transactions  dunng  reporting  penod 

i 

1 

1 

(1) 

Amouni 

Code 

(AH) 

(2) 

Type 

(«B. 

dividend. 

imlor 

inlerasl) 

(1)      \(2) 
Value 'value 

(1) 

Type 

<eg.buy. 

sell,  partial 

sale, 

merjer. 

irnot  exempt  from  disclosure 

erate  owHershtp  by  spouse.  '(DC)' 
1  for  ownership  by  dependent  child. 

I       Place -(X)' after  each  asset 
exempt  from  pnor  disclosure 

Code 
(J-P) 

Method 

Code 

(0-W) 

(2) 
Dale: 
Month- 
Day 

(3) 
Value 
Code 
(J-P) 

(4) 
Gain 
Code 
(AH) 

(5) 

Idenlily  of 

buyer/adler                              1 

nnsaclion) 

1 NONE     (No  reportable  incofnc3Sie»i,  or 

Innuc  lions) 

1 

1 

1    Rental   property   assessed   at 
$592,000,    Middlesex  County,    HA 

F 

None 

0 

S 

1 

2    Rental   property,    Cumberland 
County,    ME    (incl.    gain  on  sale) 

S 

Rent 

3   Riggs   Bank,    N.A.    accounts 

A 

interest 

J       .     T 

4   State  Street  Bank  and  Trust  Co. 
account 

A 

Interest 

a     1    T 

i 

5    Northwestern  Mutual   Life   Ins. 
Co.    whole   life  policy 

C 

Dividend 

L      !     " 

i 

6  Provident  Mutual   Life   Ins.    Co. 
deferred  compensation  policy 

A 

Dividend 

J    ;    H 

7    GE  Capital   Mortgage   Services 
Mortgage  Escrow 

A 

Interest 

J      '     T 

8   Capstead,    Inc.   mortgage  escrow 

A 

Interest 

! 

1 

9   Exxon  connon 

A 

Dividend 

K      1     T 

j 

10   Candies,    Inc.    cononon 

None 

1 

1 
i 

11    HSDH  Active   Assets  Honey  Trust 

B 

Dividend 

K 

T 

12   Nuveen  Municipal  Value   Fund 

C 

Dividend 

M 

T 

13    Republic  New  York  CP  Maryland 
connon 

A 

Dividend 

K 

T 

1 

1 

14   MSDH  S(t>  500   Index  B  Fund 

A 

Dividend 

K 

T 

IS    KSDH  Competitive  Edge   BIP  B 
Fund 

None 

L 

T 

16    Limited  Term  TX  EX  BD  FD  of 
America 

D 

Dividend 

L 

T 

1 

17    Alliance  National   Portfolio  A 

^ 

Dividend 

H 

T 

! 

'  I  IncA^ain  Codes  A-$l  .000  or  less 
(Col  Bl. D4)     F-sso.ooi-sioo.ooa 


B-SI.OOI-S2.500 

osioo.oai-si.ooo,ooo 


C-S2,501-S5.000 

Hi-si,ooo.ooi-S5.oao.ooa 


D-S5.00I-SIS.000 
H2-S3.0a0.00l  ormotT 


E-SIS.0OI-SSO.O00 


;  2  Val  Codes  J-$I5.000  or  less 

'    (ColCl,D3)     O-SS00,00l -(1.000,000 


K-$15.0ai-$50.000  L-SSO.aOI-SI00.0aO  M-SIOO.Oai-S2Sa.OOa  N-$250.00I-$500.000 

PI-SI,000,OOI-SS,OOO.aOO  P2-SS,00O,0OI-S2S,aOO,0O0  P3-SZS,000,OOI-SSO,aoa,aOO  P4-SS0,00a.0ai  or  more 


I  3  Val  Mih  Codes:  Q-Appraital 
I    (Col  C2)  U-Book  Value 


R-C0SI  (real  estate  only) 
V-Olher 


S- Assessment 
W-Estimaled 


T-CasWMartet 
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Vn.  Page  2   INVESTMENTS iBd  TRUSTS-  inconc. vahw, trannctlMit    jtpadtmickiUrtm  s^pp n-UofhutnKUon.) 


A 
DacnpbonofASKts 

hidtalwkmtppUablt.  mmtraf 
thtmnatymsimiOitpvtMktlical 
tJffm)oM  eiwrnmhlf  cfrtportuig 
ImiMd^mdipaat.  '(St'/orup- 
mufmtmkipbftpemie.  '(DQ- 

am^/nimphtr^l3clonm 

B. 

hKome  diving 

icpufUnB  pcnod 

C 

GraavahK 

Blcndof 

pcnod 

D 

TransactioRt  during  icpomiig  period 

(1) 

AimuM 
Cade 
(AH) 

0) 
Type 
(«§.. 
dividrad, 

■Mens)) 

(1) 
VskK 
Code 
(3-P) 

0) 

Value 

MedMd 

Code 

(0-W) 

(1) 

Type 
(eg.  buy. 
tcn.penial 

iSlc, 

metier. 

If  no4  cxcmpi  firom  diickwure 

P)         1(3) 
Dale      !  Vilue 
MoMh-Xodc 

Diy       (J-P) 

i 

(4) 
Gam 
Code 
(A-H) 

(5) 
Ideaaiyof 

buycrteller 
(if  private 
nmaction) 

NONE    (N<>icpa>ubkmconK,MKts,or    1 
mmciiara.) 

18    (IltXI   MSDK  Uquld  Asset   Fund         i    A          Dividend 

3 

T 

1         1 

19    (IRA)    Bio9«n,    Inc.    co«K>n                '                Hon* 

1 

J 

T 

1         1 

20    (IKAI   Catcrpillsr,    Inc.    comon                     Non* 

1 

21    (IRA)    Dupont  E.I.    dc  Nemours  Co.      a        'Dividend 

J 

T 

1 
1 

22    (IRAI    Easuun  IIod«)i  Corp.   comon               {none 

1 

23   (IRA)   HCM  Dapot.    Inc.   comon           A        'Dividend 

It 

^ 

] 

24    (IRA)    Intel  Corp.    comon                  '    A          Dividend 

i 

J 

T 

1 
1 

ii    (IRA)   Mesco  Corp.,    coaion                |    a         {Dividend 

'         1 

2e    (IRA)   Herc)i  i  Co.    coew>n                  '    A          Dividend 

K 

T 

1         1 
1 

27    (IRA)    Metis  Corp.    Ltd.   New  ADR       !    A          Dividend 
coaaon 

J 

T 

1 

28    (IRA)   Mens  Corp.   Ltd.   Open  ADR     !    A 
preferred                                                  j 

Dividend 

J 

T 

29    (IRA)    Polyfru  RV  CotM>n  Fund 

None 

30    (IRA)    TiM  Hemer,    Inc.    cceaon 

A 

Dividend 

K 

T 

31    IIRA)   Mlt  Disney  Holding  Co. 

Hone 

J 

T 

32    (IRA)   Alliance  Pieaier  Growtli 
r>Bd  CI  A 

D 

Dividend 

N 

T 

33    (IRA)   Alliance  Bond  Fund  Corp. 
Bond  CI  A 

D 

Dividend 

L 

T 

34     CRA)    Putnaa  Nev  Opportunity  CI 

B 

B        iDividend 

L 

T 

llnc«mCodes  A-tlMOorlos                     B-»(«l-M 
(Col.  BI.D4)       F-S30MI-SIOOMO              G-SIOO,0OI- 

JOO 

ii/)ao,ooo 

C-$2 
Hl-t 

,JOI-U,000                       c 
AI0MI-S3M)0«0       HI 

>-S3,0OI-SISMO                     E-SI3«II-S»/)00          1 
*SS,000,00l  or  more                                                      i 

2VilCoae«i         J-SI  3,000  or  Icsi                     lt.t)5/)O1-S3O,00O 
(C01CI.D3)     O-tM0j00l-SIJ)0O,000         P).tl/)OO.OOI  tSJWWWO  F 

L-S3O.0OI-tl0O.00O              lt«-S 
'2-13X)00/)OI-S23.00aOOO  P3-S2. 

I00,00l-S2)0,0a0            N-S2S0,00I -$300,000               ' 
/)00,0O)-t3OM0J)0O  P4-S3O,000.00lcrnMC             1 

1 

3  Vri  M*  Codo:  (»>Ap*nisal                         »-Co«  (« 
(Co<  C7)            l>>Book  Value                         V-Otficr 

oMronly) 

W-Estmaicd 

T-CatWMariKt                               | 

1 

1071 


Nime  of  Pcfson  Reponing 
FINANCIAL  DISCLOSURE  REPORT     Hewitt.    Enlly  c. 


DiicofRepan 
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~'  (Includes  those  of  spouse  and 

Vn.  Page  3    INVESTMENTS  «nd  TRUSTS-  Income,  value,  transactions    depended  children  See  pp  36-54  of  Insirvaions) 


1 

Descnption  of  Assets 

Indicate  where  applicable,  owner  of 
.  the  asiet  by  using  the  parenthetical 
■   yj}' for  joint  ownership  of  reponing 

inriividual  and  spouse  '(Si' for  sep- 

B 

Income  dunng 
reporting  penod 

C 

Gross  value 

at  end  of 

reporting 

penod 

D. 

Transactions  dunn 

g  reporting  penod 

i 
i 

(1) 

Amount 
Code 
(AH) 

|(2) 
iType 
l(eg,. 
dividend, 

interest) 

(1)     1(2) 
Value  lvalue 

(1) 

Type 

(eg,  buy, 

sell,  partial 

sale, 

merger, 

irdcnption) 

If  not  exempt  from  diicloiure 

1 

eraie  ownership  by  spouse.  '(DC)' 
for  ownership  by  dependent  child 

Place  '(X)  '  after  eachissset 
exempt  from  prior  dtsctosure 

Code 
(J-P) 

Method 

Code 

«}-W) 

(2) 
Date: 
Month- 
Day 

(3) 
Value 
Code 
(J-P) 

(4) 
Gain 
Code 
(A-H) 

(5) 

Idcnnty  of                                  { 
buyer/sellCT                                1 
(ifpnvate 

transaction)                              1 
1 

1  NONE    (No  icpomble  incomejBsels.  or 

transactions.) 

1   3S    (IRA)    Alliance   Mortgage   Sec. 
1          Inc.    CI   A 

C 

Dividend 

[   36    (IRA)    Alliance   Technology   Fund  A 

A 

Dividend 

K 

T 

1 

;  37    (IRAI    Europacific  Growth  Fund 

B 

Dividend 

K 

T 

i 

I  38    IIRA)    Putnam  Fund   for  Growth  and 
Income  CI   A 

C 

Dividend 

,     !    , 

j   39     (IRA)    Putnam  Fund   for   Growth   and 
Income  CI    B 

A 

Dividend 

!  40    (IRAI    Putnam  Voyager    II    CI   A 

1 

JNone 

a     1    T      1                         1 

1         i                    ! 

i 

;   41     (IRAI    Putnam  Voyager    Fund  CI   A 

None 

'!'•         1 

i 
1 

42    (IRA)    HL  Technology  CI  A 

: 

None 

J  ;  T 

1  43    (IRAI    Certificate  Account  Tsy 
1         Sec  Ser  T  Int  Pmt   10.37S 

IMone                       1 

1 

'  44 

1 
1 

1 
i 

i 

45 

! 

46 

1 

1 

47 

i 

48 

i 

49 

i 

i 

i   SO 

!  SI 

1 

i 

I  Inc/Gain  Codes:  A-SI  ,000  or  less 
(Col  BI.D4)       F-SSOJ)OI-SIOO,000 


B- J  1, 00 1 -$2,500 

c-siao,ooi-si.ooo.ooo 


C=$2,iOI -$5,000 
H I  -$  1 ,000,00 1  -$5,000,000 


D«$5,001-$15.000 


E-$l  5,001 -$50,000 


2ValCodes  J-$l5.0aOar  less  K-$l5,001-$50,000  L-$50.00I-$IOO,000  M--SI0O,0OI-$25O,0OO  N-$2SO,O0l-$5OO,00O 

;    (ColCI,D3)     O-$500,00 1 -$1,000,000         PI-$I,000.00I-S5.000.000  P2'$5,0OO,0OI-$25,00O,0OO  P3-$25,000,OOI-$50,000,000  P4-$50.000.aOI  ormoR 


3  V«l  Mth  Codes.  (>Appnisal 
(Col  C2)  U-Book  Value 


R>Cotl  (real  estate  only) 
VOther 


S~  Assessment 
W-Estimated 


T-Cash/Maita 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Person  Reporting 
Hewitt,    Emily  C. 


Dale  of  Report 

09/18/1998 


VIIl.     ADDITIONAL  INFORMATION  OR  EXPLANATIONS. 

(Indicate  pan  of  report ) 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Person  Reporting 
Hewitt,    Envily  c. 


OtieofRepon 
09/16/1998 


IX.   CERTIFICATION 


In  compliance  wich  the  provision 
Judicial  Activities,  and  to  the  best 
adjudicatory  function  in  any  litigat 
cninor  or  dependent  children  had  a  fi 
litigation. 

I  certify  that  all  the  intonnati 
dependent  children,  if  any)  is  accur 
infomation  not  reported  was  withhel 

I  further  certify  that  earned  in 
have  been  reported  are  in  compliance 
and  Judicial  Conference  regulations. 


of  28  U.S.C.  4S5  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Conntit 
of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform 
on  during  the  period  covered  by  this  report  in  which  1,  my  spouse,  or  m 
ancial  interest,  as  defined  in  Canon  3Cl3)(c),  in  the  outcome  of  such 


above  (including  information  pertaining  to  my  spouse  and  minor  o 
e,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that 
e  it  met  applicable  statutory  provisions  permitting  non-disclosur 


me  from  outside  eiq>loyment  and  honoraria  and 
ith  the  provisions  of  5  U.S.C.  app.  4,    sectio 


^u^e  9ilu.oitr o.te  <y//g/9? 


Any  individual  who  kn 
may  be  subject  to  civ 


ingly  and  wilfully  falsifi 


(5  U.S.C.  App.  t,    Secti 


FILING  INSTRUCTIONS 

Mail  original  and  three  additional  copies  to: 

Committee  on  Financial  Disclosure 
Administrative  OfTice  of  the  United  Slates  Courts 
One  Columbus  Circle,  N.E. 
Suite  2-301 
Washington,  D.C.  20544 
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NET  WORTH 


7o<Bu;yov9e9K,iad  other  iiBaedittaeatai  of  yoehoasefaold.  '        '  " 
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ASSETS 

Listed  Securities: 

Common  Stock  Index  Investment  Fund  74,643.29 
Federal  Thrift  Savings  Plan 

Biogen,  Inc.  Common  9,250.00 

DuPont  E.I.  De  Nemours  &  Co.  Common  1 1 ,575.00 

Exxon  Common  28,500.00 

Home  Depot,  Inc.  Common  22,875.00 

Intel  Corp.  Common  14,237.50 

Merck  &  Co.  Common  23,187.50 

News  CP  LTD  ADR  NEW  Common  7,21 8.75 

News  CP  LTD  SPON  ADR  Preferred  3, 1 50.00 

Republic  New  York  CP  Maryland  Common  16,500.00 

Time  Warner  Inc.  Common  15,030.12 

Walt  Disney  Holding  Co.  Common  1 1 ,935.31 

Alliance  BND  FD  Corp.  Bond  CL  A  82,383.08 

Alliance  National  Portfolio  A  237,275.53 

Alliance  Premier  Growth  CL  A  1 90.879.21 

Alliance  Technology  Fund  A  46,029.39 

MSDW  Active  Assets  Money  Trust  26.1 28.59 
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ASSETS  (continued) 
Listed  securities  (continued) 

MSDW  Liquid  Asset  Fund  54.53 

MSDW  S+P  500  Index  B  30.073.14 

Europacific  Growth  Fund  1 6, 1 29.83 

LMTD  TRM  TX  EX  BD  FD  of  AMER  81 .258.60 

ML  Technology  CL  A  3.247.84 

MSDW  Competitive  Edge  BIP  B  84.700.00 

Nuveen  Municipal  Value  FD  Inc.  105.187.50 

Putnam  Fund  for  Growth  and  Income  A  32,839.85 

Putnam  Fund  for  Growth  and  Income  B  4.490.85 

Putnam  New  Opportunity  CL  B  62.630. 1 1 

Putnam  Voyager  II  CL  A  13.056.80 

Putnam  Voyager  Fund  CL  A  13.289.30 

Real  estate  owned: 

Single  family  residential  rental  property,  Middlesex  County,  Massachusetts 

LiABILITIES 

Real  estate  mortgages  payable: 

GE  Capital  Mortgage  Sen/ices,  Inc.  secured  by  a  first  nfx)rtgage  on  single  family 
residential  rental  property.  Middlesex  County.  Massachusetts 
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Questions  and  Answers 


Aniwcis  to  Qacstioni  of  Senator  John  Ashcroft 
to  WillUm  mbbler 


1 .  Which  current  Supreme  Court  Justice  do  you  most  admire  and  why? 

I  respect  and  admire  Justice  Kennedy  because  he  seems  to  be  very  thoughtfiil  and  precise 
in  his  opinions.  He  is  obviously  a  veiy  bright  man,  researches  matters  thoroughly  and 
writes  insightfiil  opinions. 

2.  What  does  the  discretionary  power  of  the  judiciary  mean  to  you? 

The  discretionary  power  of  the  judiciary  refers  to  the  limited  areas  in  which  the  court  may 
exercise  its  individualized  judgment.  Most  judicial  actions  are  controlled  by  the  law  and 
precedent,  but  certain  procedural  and  court  management  matters  are  discretionary  with 
the  court    The  court  also  has  some  sentencing  discretion  within  the  Federal  Sentencing 
Guidelines. 

3.  What,  in  your  view,  ii  the  single  most  important  right  not  protected  by  the 
Constitution? 

In  other  words,  are  there  any  rights  that  as  a  policy  matter  you  would  like  to  be 
protected  by  the  Constitution,  but,  in  your  view,  are  nonetheless  not  secured  by  the 
Constitution? 

In  my  opinion,  there  are  no  important  rights  which  are  not  protected  by  the  Constitution. 

4.  Which  law  review  article  or  book  has  most  influeoccd  your  view  of  the  law? 

I  don't  think  there  is  any  one  book  or  law  review  article  vi^ch  has  individually 
influenced  my  view  of  the  law.  It  was  probably  my  exposure  to  "Wigmore  on  Evidence" 
w4iich  made  me  q>preciate  the  logic  and  development  of  the  rules  of  evidence  upon 
Msliich  trial  practice  is  based. 

5.  What  role  do  you  think  legislative  history  -  by  which  I  mean  the  various  committee 
reports,  hearing  transcripts  and  door  statements  -  should  play  in  the  interpretation 
of  the  text  of  a  statute? 

A  judge  should  consider  the  legislative  history  of  a  statute  only  as  a  last  resort.  First,  a 
court  should  look  to  the  plain  meaning  of  the  words  of  the  statute  and  then  to  precedent  in 
attempting  to  interpret  a  statute. 


1078 


Aiuwcn  to  Q«ct(ioB$  of  Senator  Jaff  Scuions 
to  WflliMi  Hlbbter 


1 .  If  confinned,  yon  win  review  many  cnploynicBt  discrimiiiation  eaics  as  a  federal 
judge. 

In  a  suit  challeBginc  a  govenunent  racial  claasJdBcation,  prcfereace,  qaota,  or  let- 
aiidc,  wiU  yoo  follow  the  1995  Adarand  v.  Pena  decisioB  and  anbject  that  racial 
preference  to  the  itricteet  judicial  icmtiny? 

Yes,  die  MtSVA  V-  Ppm  decision  requires  tiie  appUcation  of  die  strictest  judicial  scrutiny 
and  I  would  follow  the  dictates  of  diat  case. 

In  yonr  personal  legal  opinion,  how  diflicnit  is  it  for  any  govemBCBt  program  or 
statute  to  survive  strict  scrutiny? 

I  personally  think  that  the  strict  scrutiny  test  is  a  very  difBcuh  one  to  survive  and  the 
Supreme  Court  intended  it  to  so  be. 

2.  Do  yon  beUcve  that  the  Cabfomia  Civil  Rights  Initiative  violates  any  federal  or  state 
constitutional  provisions? 

To  the  best  of  my  knowledge  the  Califomia  Civil  Rights  Initiative  does  not  violate  any 
federal  or  state  constitutiona]  provisions.  In  keeping  with  the  strong  presun^rtion  of  the 
constitutioiiality  of  all  statutes,  I  do  not  find  this  iaitiatrve  to  be  violative  of  the  State  or 
Federal  Constitution  based  xipoD  my  review  of  current  case  law.  I  note  that  the  Ninth 
Circuit  Court  of  Appeab  has  upheld  its  constitutionality  in  Coalition  9f  Ecgnoinic  Equity 

V.  Wilwa. 

3.  As  a  matter  of  constitntienal  law,  do  yon  believe  that  voter  referenda  should  be 
scrutinised  more  closdy  by  the  jadiciary  than  laws  enacted  by  legblatnras 

Voter  referenda,  in  my  opinion,  are  an  expression  of  the  will  of  the  people  and  must  be 
given  the  same  level  of  recognition  and  deference  as  legislative  enactments.  Anything 
less  is  totally  unacceptable. 

4.  Do  you  believe  that  Coagrcts  has  the  power  nnder  Article  m  to  limit  the 
jurisdiction  of  the  lower  federal  courts,  provided  it  docs  so  in  an  otherwise 
constitutional  fashion* 

Yes,  it  is  clearly  within  the  power  of  Congress  under  Article  III  to  limit  &e  jurisdiction  of 
the  lower  federal  courts. 
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Id  your  personal  legal  opinion,  is  the  Prlion  Legal  Reform  Act  conititntional 

Based  upon  my  knowledge  of  the  review  of  the  Prison  Legal  Reform  Act  by  various 
circuits,  including  the  Seventh  Circuit  Court  of  Appeals  in  Zehner  v.  Trigg.  1 33  F.3d 
1081  (7th  Cir.  1997),  the  Act  has  been  found  to  be  constitutional  in  most  instances  and  I 
would  concur  in  that  finding. 

In  your  personal  legal  opiaion,  is  the  1995  Habeas  Corpus  Reform  legislation 
constitutional?? 

The  Habeas  Corpus  Reform  legislation  of  1995  is.  I  believe,  constitutional  based  upon  the 

findings  of  the  Supreme  Court  which  have  reviewed  this  legislation.  Felker  v.  Turpin. 

In  your  personal  legal  opinion,  is  the  death  penalty  constitutional? 

As  a  prosecutor,  1  have  sought  the  death  penalty.  As  a  judge,  1  have  imposed  the  death 
penalty.  My  personal  opinion  is  that  the  death  penalty  is  absolutely  constitutional. 

Would  you  personally  be  reluctant  to  impose  or  uphold  the  death  penalty? 

If  I  am  confirmed,  I  will  not  be  reluctant  to  impose  or  uphold  the  death  penalty. 
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Responses  of  Yvette  Kane  to  Senator  Jeff  Sessions' 
Questions  for  all  Candidates 


1 .         If  confirmed,  you  will  preside  over  many  employment  discrimination  cases  as  a 
federal  judge. 


In  a  suit  challenging  a  govemment  racial  preference,  quota,  or  set-aside, 
will  you  follow  the  1 995  Adarand  v.  Pena  decision  and  subject  that  racial 
preference  to  the  strictest  judicial  scnjtiny? 

I  will  follow  the  Adarand  decision  of  the  US  Supreme  Court  and  employ 
strict  scrutiny  in  reviewing  preferences,  quotas,  and  set-asides. 

In  your  personal  legal  opinion,  how  difficult  is  it  for  any  govemment 
program  or  statute  to  survive  strict  scrutiny? 

In  my  opinion  it  is  extremely  difficult  for  govemment  programs  and 
statutes  to  survive  the  stnct  scrutiny  test  because  the  proponent  of  the 
program  or  legislation  must  demonstrate  not  only  a  compelling 
govemmental  interest,  but  also  that  the  program  or  statute  is  narrowly 
tailored  to  address  that  govemmental  interest. 


Do  you  believe  that  the  Califomia  Civil  Rights  Initiative  violates  any  federal  or 
state  constitutional  provision? 

All  referenda,  like  laws  enacted  by  the  legislature,  are  entitled  to  a  presumption 
of  constitutionality.    The  California  Civil  Rights  Initiative  (Proposition  209)  was 
upheld  by  the  Court  of  Appeals  for  the  Ninth  Circuit  in  Coalition  of  Economic 
Equity  v  Wilson 

As  a  matter  of  constitutional  law,  do  you  believe  that  voter  referenda  should  be 
scrutinized  more  closely  by  the  judiciary  than  laws  enacted  by  legislatures? 

The  Pennsytvania  Constitution  does  not  grant  to  its  citizens  the  power  of  initiative 
and  referendum.  However,  should  legislation  become  authorized  by  initiative  or 
referendum,  those  laws  would  enjoy  the  same  presumptions  of  constitutionality 
and  validity  as  all  other  statutory  enactments. 
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Do  you  believe  that  Congress  has  the  power  under  Article  III  to  limit  the 
jurisdiction  of  the  lower  federal  courts,  provided  it  does  so  in  an  othenwise 
constitutional  fashion? 

Article  III  of  the  U.S.  Constitution  grants  to  Congress  the  authonty  to  establish 
minor  federal  courts  and  to  determine  the  junsdlction  of  the  courts.  Congress  is 
clearly  empowered  to  alter  or  limit  the  jurisdiction  of  federal  courts. 


In  your  personal  legal  opinion,  is  the  Phson  Legal  Reform  Act  constitutional? 

Yes,  the  Prison  Legal  Reform  Act  is  constitutional  in  my  opinion.   It  enjoys  a 
presumption  of  constitutionality.   Moreover,  it  has  been  upheld  by  most  circuits. 
Although  the  Third  Circuit  has  not  reviewed  the  Act.  I  have  no  reason  to 
anticipate  that  it  would  Invalidate  the  statute. 

In  your  personal  legal  opinion,  Is  the  1995  Habeas  Corpus  Reform  legislation 
constitutional? 

Yes,  the  Anti-Terrorism  and  Effective  Death  Penalty  Act  of  1996  is,  in  my  view, 
constitutional.  Not  only  does  it  enjoy  the  presumption  of  constitutionality,  but  a 
significant  provision  of  the  Act  was  upheld  by  the  Supreme  Court  in  Felker  v. 
Turpjn.  518  U.S.  651(1996).   If  I  am  fortunate  enough  to  be  confirmed,  I  will  be 
bound  by  this  decision 


7.         In  your  personal  legal  opinion,  is  the  death  penalty  constitutional? 
In  my  personal  legal  opinion,  the  death  penalty  is  constitutional. 

8         Would  you  personally  be  reluctant  to  impose  or  uphold  the  death  penalty? 


The  death  penalty  has  been  upheld  as  Constitutional.   I  have  no  personal  or 
religious  quarrel  with  imposing  or  upholding  the  death  penalty. 


53-754  99  -  35 
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Responses  of  Yvette  Kane  to 

Senator  John  Ashcroff  s 
Questions  for  all  Candidates 


Which  current  Supreme  Court  Justice  do  you  most  admire  and  why? 

I  most  admire  Justice  Sandra  Day  O'Connor.  Justice  O'Connor  brings  to  the 
court  not  only  a  thorough  understanding  of  the  law,  but  the  important  life 
experiences  of  an  educator,  parent,  and  former  state  official. 


What  does  the  discretionary  power  of  the  judiciary  mean  to  you? 

I  understand  the  "discretionary  power  of  the  judiciary"  to  mean  that  power  which 
Judges  exercise  within  clear  limits  established  by  the  law  and  Constitution. 
Examples  of  discretionary  power  include  the  power  of  judges  to  sentence  within 
defined  ranges  of  the  Federal  Sentencing  Guidelines,  to  control  case 
management,  and  to  make  evidentiary  rulings  consistent  with  statutes  and 
precedent. 


What,  in  your  review,  Is  the  single  most  important  right  not  protected  by 
the  Constitution?  In  other  words,  are  there  any  rights  that  as  a  policy 
matter  you  would  like  to  be  protected  by  the  Constitution,  but,  In  your 
review,  are  nonetheless  not  secured  by  the  Constitution? 

I  believe  that  all  rights  are  secured  in  the  U.S.  Constitution  and  would  not  as  a 
judge  attempt  to  fashion  new  rights  or  privileges  not  provided  for  in  the 
Constitution. 


Which  law  review  article  or  book  has  most  influenced  your  view  of  the  law? 

I  can  point  to  no  single  article  or  law-related  book  as  influencing  my  view  of  the 
law  more  than  any  other.  My  practical  experiences  as  a  prosecutor  and  deputy 
attorney  general,  where  I  routinely  defended  state  laws,  have  most  Influenced 
my  view  of  the  law. 
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What  role  do  you  think  Isgistativa  history  -  by  which  I  mean  the  various 
committee  reports,  hearing  transcripts  and  floor  statements  -  should  play 
in  the  interpretation  of  the  text  of  a  statute? 

I  believe  that  statutes  should  be  read  by  the  courts  and  administered  by  this 
executive  branch  to  give  full  effect  to  their  "plain  meaning  "  On  those  few 
occasions  when  the  plain  language  of  a  statute  Is  not  clear,  legislative  history 
may  be  helpful  in  "reading"  a  statute    However,  a  judge  must  be  very  cautious  in 
relying  on  legislative  history,  and  legislative  history  should  never  be  employed  to 
subvert  the  language  of  a  statute. 
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Matthew  F.  Kennslly's  Responses 

to  Senator  Ashcroft's 

Questions  for  all  Candidates 


Which  current  Supreme  Court  Justice  do  you  most  admire  and  why? 

The  two  current  Justices  that  I  most  admire  are  Stephen  Breyer  and  Sandra  Day 
O'Connor.  I  believe  that  both  of  these  Justices  approach  their  worit  without  any 
preconceived  notions  regarding  the  outcomes  of  particular  cases  and  strive  to 
apply  the  law  evenhandedly  and  according  to  its  terms.  In  addition,  both  Justice 
O'Connor,  with  her  background  as  a  state  legislator,  and  Justice  Breyer,  with  his 
background  as  legislative  counsel,  have  an  appropriate  regard  for  the  separation 
of  powers  and  the  need  to  defer  to  the  legislature  in  matters  of  policy. 


What  does  the  discretionary  power  of  the  judiciary  mean  to  you? 

United  States  district  court  judges  have  discretionary  power  only  in  very  limited 
areas,  for  example,  in  making  certain  types  of  procedural  and  evidentiary  rulings, 
or  in  determining  the  particular  sentence  to  impose  upon  a  criminal  defendant 
within  the  prescribed  range  set  forth  by  the  Sentencing  Guidelines.  When 
exercising  discretion  in  these  limited  areas,  a  judge  must  be  guided  by  precedent 
and  act  with  fairness  and  evenhandedness. 

A  federal  distnct  judge  does  not  have  discretion  regarding  the  law  to  be  applied 
in  a  particular  case.  Specifically,  a  district  judge  has  no  discretion  to  make  law  or 
to  reject  established  law.  Rather,  a  distnct  judge  is  bound  to  follow  the  law  as 
set  forth  by  statute,  the  Constitution,  and  the  construction  of  those  statutory  and 
constitutional  provisions  by  the  Supreme  Court  and  the  Courts  of  Appeals. 


What,  in  your  view,  is  the  single  most  important  right  not  protected  by  the  Constitution? 
In  other  words,  are  there  any  rights  that  as  a  policy  matter  you  would  like  to  be 
protected  by  the  Constitution,  but,  in  your  view,  are  nonetheless  not  secured  by  the 
Constitution? 

No    The  only  rights  that  I  could  appropriately  enforce  as  a  district  judge  are 
those  set  forth  in  the  Constitution  and  any  rights  that  Congress  may  see  fit  to 
create  by  legislative  enactment. 
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Which  law  review  article  or  book  has  most  influenced  your  view  of  the  law? 

While  there  is  no  single  article  or  text  that  I  can  cite  as  a  primary  influence  on  my 
view  of  the  law,  I  recall  Hertjert  Wechsler's  article  entitled  Toward  Neutral 
Principles  of  Constitutional  Law"  and  Hart  and  Wechsler's  text  entitled  The 
Federal  Courts  as  being  insightful    Wechsler  sought  to  emphasize  the 
Importance  of  courts  employing  neutral  principles  of  universal  application,  rather 
than  approaching  decisions  with  a  result-oriented  viewpoint.  Wechsler  also 
taught  the  importance  of  the  judiciary's  deference  to  the  legislature  in  matters  of 
constitutional  law  and  statutory  construction.  While  I  do  not  agree  with 
everything  that  Wechsler  did  or  wrote,  these  principles  are  significant  in  my  own 
view  of  the  law  and  the  role  of  a  judge. 

What  role  do  you  think  legislative  history  -  by  which  I  mean  the  various  committee 
reports,  hearing  transcripts  and  floor  statements  -  shoukJ  play  in  the  Interpretation  of 
the  text  of  a  statute? 

A  district  judge  is  required  to  construe  a  statute  according  to  the  plain  meaning 
of  its  language  as  set  forth  by  the  legislature,  as  well  as  any  goveming  precedent 
from  the  Supreme  Court  and  the  Courts  of  Appeals.  The  statements  of  Individual 
legislators,  whether  found  in  floor  debates,  committee  hearings,  or  the  like,  are 
not  necessarily  representative  of  the  view  of  the  legislature  as  a  whole.   For  this 
reason,  it  is  inappropriate  as  a  general  rule  to  rely  upon  the  such  statements  in 
construing  a  statute.  A  judge  should  look  to  sources  of  this  type  only  in  those 
unusual  situations  in  which  the  statute  is  ambiguous  and  no  precedent  exists 
regarding  the  statute's  construction,  and  then  must  act  with  great  caution  to 
ensure  that  the  statements  of  an  individual  legislator  or  legislators  do  not 
override  the  intent  of  the  legislature  as  a  whole. 
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Matthew  F.  Kennelly's  Responses 
to  Questions  from  Senator  Sessions 


If  confirmed,  you  will  review  many  employment  discrimination  cases  as  a  federal 

judge. 

In  a  suit  challenging  a  government  racial  preference,  quota,  or  set-aside,  will  you 
follow  ttie  1 995  Adarand  v.  Pena  decision  and  subject  that  racial  preference  to  the 
strictest  judicial  scrutiny? 

Yes.  The  Adarand  decision  provides  that  such  govemmental  programs 
may  be  upheld  only  where  they  are  narrowly  tailored  to  serve  a 
compelling  govemmental  Interest.  As  a  district  judge,  I  would  apply  this 
test. 


In  your  personal  legal  opinion,  how  difficult  is  it  for  any  government  program  or 
statute  to  survive  strict  scrutiny? 

It  IS  exceedingly  difficult  for  a  governmental  program  or  statute  to 
withstand  the  test  of  strict  scrutiny. 

Do  you  believe  that  the  California  Civil  Rights  Initiative  violates  any  federal  or 
state  constitutional  provision? 

No    The  Court  of  Appeals  tor  the  Ninth  Circuit  upheld  the  Califomla  Civil 
Rights  Initiative  against  constitutional  challenge  in  the  case  of  Coalition  for 
Economic  Equity  v  Wilson,  122  P  3d  692  (9*  Cir.  1997),  cert  denied.  118 
S.  Ct  397  (1997). 


As  a  matter  of  constitutional  law,  do  you  believe  that  voter  referenda  should  be 
scrutinized  more  closely  by  the  judiciary  than  laws  enacted  by  legislatures? 

No.   Statutes  are  entitled  to  a  presumption  of  validity,  vi/hether  enacted  by 
the  legislature  or  by  voter  referendum    While  Illinois  does  not  currently 
provide  for  the  voters  to  enact  laws  by  referendum,  I  am  aware  of  no  basis 
in  the  law  to  scrutinize  such  statutes  more  closely  than  statutes  enacted 
by  the  legislature. 
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Do  you  believe  that  Congress  has  the  power  under  Article  III  to  limit  the 
jurisdiction  of  the  lower  federal  courts,  provided  it  does  so  in  an  otherwise  constitutional 
fashion? 

Yes.  Congress  has  imposed  limits  on  Article  III  jurisdiction  since  the  early 
days  of  the  Republic,  and  I  believe  that  it  has  the  power  to  do  so,  provided 
that  it  does  so  in  an  otherwise  constitutional  fashion. 


In  your  personal  legal  opinion,  is  the  Prison  Legal  Refonn  Act  constitutional? 

Yes.  Significant  portions  of  the  Prison  Legal  Reform  Act  were  found  to  be 
constitutional  in  Zehnerv.  Trigg.  133  F.3d  459  (7'"  Cir  1997),  a  precedent 
that  would  be  binding  upon  me  as  a  district  judge  within  the  Seventh 
Circuit    I  believe  that  numerous  other  Courts  of  Appeals  have  likewise 
upheld  provisions  of  the  Act  that  have  been  challenged. 


Concerning  the  capital  murder  case  of  George  Delvecchio,  why  did  you  not 
identify  this  capital  murder  case  as  one  of  your  ten  "most  significant  litigated  matters"  in 
your  Committee  Questionnaire,  given  that  this  case  received  considerable  media 
attention,  entailed  an  en  banc  ruling  by  the  Seventh  Circuit,  an  appeal  to  the  Illinois 
Supreme  Court,  and  a  certiorari  petition  to  the  United  States  Supreme  Court? 

In  selecting  significant  cases  to  include  for  the  Committee  Questionnaire,  I 
was  focusing  on  cases  in  which  I  had  substantial  involvement  at  the 
District  Court  level  and  was  attempting  to  give  the  Committee  an 
indication  of  the  breadth  of  my  experience  as  a  practicing  attorney.   I  did 
not  have  substantial  involvement  in  the  Delvecchio  case  at  the  District 
Court  level,  and  thus  the  case  simply  does  not  represent  a  significant 
aspect  of  my  trial-level  practice  as  an  attorney.  In  addition,  I  listed 
another  capital  murder  case  in  which  I  was  Involved  significantly  at  the 
tnal  level  {People  v.  Cruz),  and  did  not  feel  that  the  Delvecchio  case 
added  significantly  to  the  listing. 


Please  provide  a  complete,  detailed  chronological  synopsis  of  the  case,  including 
the  original  trial  verdict,  direct  appeals  and  rulings,  and  postconviction  petitions, 
appeals  and  rulings.  Also,  please  provide  copies  of  all  written  opinions  and  orders  of 
both  trial  and  appellate  courts  In  this  case,  as  well  as  appellate  and/or  postconviction 
briefs  you  drafted  or  assisted  in  drafting 

Overview:  I  initially  became  involved  in  the  Delvecchio  case  sometime  in 
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the  first  half  of  1992,  after  the  habeas  proceeding  had  already  been 
pending  for  around  1  /4  years.  Delvecchio  had  been  represented  by  a  law 
school  professor  and  an  associate  with  my  law  firm  during  the  course  of 
the  habeas  proceedings  before  the  district  court.  In  or  about  early  19S2, 
the  law  school  professor  passed  away,  and  the  associate  left  my  law  firm 
for  a  teaching  position.   I  agreed  to  take  over  the  case  and  appeared  as 
Delvecchio's  counsel.  At  the  time  I  became  involved,  cross  motions  for 
summary  judgment  had  already  been  fully  briefed  before  the  district  court. 

The  District  Court  ruled  in  Delvecchio's  favor  on  one  ground  and  against 
him  on  the  remaining  grounds.  Cross  appeals  were  filed  by  both  sides.  I 
briefed  and  argued  the  appeal.  The  three-judge  panel  in  the  Seventh 
Circuit  ruled  In  Delvecchio's  favor  on  two  separate  grounds.  The  Seventh 
Circuit  then  granted  rehearing  en  banc,  and  I  reargued  the  case.  This 
resulted  in  a  decision  against  Delvecchio.  I  then  filed  a  petition  for  a  writ 
of  certiorari,  which  was  denied  in  eariy  1995. 

An  attorney  with  a  different  law  firm  filed  a  further  post-conviction  petition 
on  Delvecchio's  behalf  in  the  state  court  in  1995,  and  when  this  was 
denied,  that  attorney  appealed  to  the  Illinois  Supreme  Court,  seeking  a 
stay  of  execution    I  did  not  serve  as  Delvecchio's  counsel  in  these 
matters.  While  the  stay  request  was  pending  before  the  Illinois  Supreme 
Court,  the  other  attorney  was  required  to  travel  abroad    Approximately 
one  week  before  Delvecchio's  scheduled  execution,  the  Illinois  Supreme 
Court  denied  the  stay  request.  At  this  point  the  other  attorney  was  out  of 
the  country  and  unavailable,  and  I  agreed  to  take  over  the  case.   I  filed  a 
habeas  petition  on  his  behalf  regarding  matters  raised  in  the  1995  post- 
conviction petition    Within  a  period  of  approximately  five  days,  the  habeas 
petition  was  dismissed;  I  filed  an  appeal  on  Delvecchio's  behalf  which  was 
denied,  and  I  filed  a  petition  for  a  writ  of  certiorari  which  was  also  denied 
Delvecchio  was  executed  on  November  22,  1995. 

Chronology:  The  following  is  a  chronology  of  the  Delvecchio  litigafion 
from  beginning  to  end,  with  references  to  the  points  at  which  I  did  and  did 
not  represent  Delvecchio. 

In  1979,  Delvecchio  was  convicted  in  state  court  of  first  degree  murder 
and  was  sentenced  to  death.  There  are  no  published  decisions  regarding 
this  stage  of  the  proceedings.  (I  did  not  represent  Delvecchio  at  this 
stage.) 

In  1985,  Delvecchio's  conviction  was  affirmed  on  direct  appeal  by  the 
Illinois  Supreme  Court.  People  v.  Delvecchio.  105  III.  2d  414,  475  N.E.2d 
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840  (1985)    (I  did  not  represent  Deivecchio  at  this  stage.) 

Also  in  1985.  Delvecchio's  petition  for  a  writ  of  certiorari  was  denied  by 
the  United  States  Supreme  Court.  Deivecchio  v.  Illinois.  474  U.S.  1015 
(1985)    (I  did  not  represent  Deivecchio  at  this  stage.) 

In  or  about  1986,  Deivecchio  filed  a  petition  for  post-conviction  relief  in  the 
state  court.  The  petition  was  dismissed,  also  in  or  about  1986.  There  are 
no  published  decisions  regarding  this  stage  of  the  proceedings.  (I  did  not 
represent  Deivecchio  at  this  stage.) 

In  1989,  the  dismissal  of  Delvecchio's  post-conviction  petition  was 
affirmed  by  the  Illinois  Supreme  Court.  People  v.  Deivecchio.  129  III.  2d 
265,  544  N.E  2d  312  (1989).  (I  did  not  represent  Deivecchio  at  this 
stage.) 

In  1990,  Delvecchio's  petition  for  a  writ  of  certiorari  regarding  the 
dismissal  of  his  post-conviction  petition  was  denied.  Deivecchio  v.  Illinois, 
494  US.  1062  (1990)  (I  did  not  represent  Deivecchio  at  this  stage  ) 

In  1990.  Deivecchio  filed  a  habeas  corpus  petition  in  the  United  States 
District  Court.  During  1990-91 ,  cross  motions  for  summary  judgment  were 
filed  by  both  parties  and  were  briefed.  (I  did  not  represent  Deivecchio  at 
this  stage  of  the  district  court  proceedings.) 

In  early  1992,  I  first  appeared  as  counsel  for  Deivecchio  before  the  District 
Court  as  a  substitute  for  his  deceased  attorney  and  for  an  associate  with 
our  law  firm  who  left  to  become  a  law  professor.  (See  Overview,  above.) 

In  June  1992,  the  District  Court  granted  Delvecchio's  habeas  petition  in 
part  and  denied  it  in  part.   United  States  ex  ml.  Deivecchio  v.  Illinois 
Department  of  Corrections,  795  F.  Supp.  1406  (N.D.  III.  1992). 

Cross  appeals  were  thereafter  filed  by  both  sides  in  the  United  States 
Court  of  Appeals  for  the  Seventh  Circuit.  I  briefed  the  appeal  on 
Delvecchio's  behalf  and  argued  the  appeal  in  early  1993. 

In  May  1993,  a  panel  of  the  Seventh  Circuit  affirmed  in  part  and  reversed 
in  part,  granting  Delvecchio's  habeas  petition.  Deivecchio  v.  Illinois 
Department  of  Corrections.  8  F.3d  509  (7*"  Cir.  1993). 

The  Seventh  Circuit  thereafter  vacated  the  panel  decision  and  granted 
rehearing  en  banc,  and  I  reargued  the  case  in  earty  1994. 
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In  July  1994,  the  Seventh  Circuit  affirmed  the  district  court  in  part  and 
reversed  in  part,  directing  that  Delvecchio's  habeas  petition  be  denied 
Delvecchio  v.  Illinois  Department  of  Corrections,  31  F.3d  1363  (7"  Cir. 
1994)  (en  banc). 

I  thereafter  filed  a  petition  for  a  writ  of  certiorari  on  Delvecchio's  behalf 
This  was  denied  in  March  1995.  Delvecchio  v.  Illinois  Department  of 
Corrections,  514  U.S.  1037  (1995). 

In  June  1995,  another  attorney  filed  a  second  post-conviction  petition  on 
Delvecchio's  behalf  in  the  state  court.  This  was  dismissed  by  the  trial 
court  in  September  1995.  There  are  no  published  decisions  regarding  this 
stage  of  the  case.  (I  did  not  represent  Delvecchb  at  this  stage ) 

In  late  October  1995,  the  same  attorney  sought  a  stay  of  execution  in  the 
Illinois  Supreme  Court.  (I  did  not  represent  Delvecchio  at  this  stage.) 

The  stay  was  denied  by  that  Court  on  November  15,  1995.  There  are  no 
published  decisions  regarding  this  stage  of  the  case. 

As  discussed  above,  I  had  resumed  representation  of  Delvecchio  when 
the  other  attorney  was  required  to  leave  the  country  for  another 
engagement.  I  filed  a  second  habeas  petition  in  the  district  court  within  a 
day  or  two  of  the  Illinois  Supreme  Court's  denial  of  a  stay    The  district 
court  denied  this  petition  within  a  day  or  two    United  States  ex  rel. 
Delvecchio  v.  Illinois  Department  of  Corrections,  1995  WL  688675  (N.D. 
Ill  Nov.  17,  1995). 

I  thereafter  filed,  on  Delvecchio's  behalf,  a  notice  of  appeal  to  the  Seventh 
Circuit  and  a  motion  for  a  stay  of  execution    The  Seventh  Circuit  denied 
this  motion.  Delvecchio  v.  Illinois  Department  of  Corrections,  70  F.3d 
1274,  1995  WL  695954  (7*"  Cir  Nov  21,1995). 

I  thereafter  filed,  on  Delvecchio's  behalf,  a  petition  for  a  writ  of  certiorari  to 
the  United  States  Supreme  Court  and  a  motion  for  a  stay  of  execution. 
The  motion  was  denied,  and  Delvecchio  was  executed  on  November  22, 
1995. 


In  your  personal  legal  opinion,  is  the  1996  Habeas  Corpus  Refomi  legislation 
constitutional? 

Yes    In  Felkerv  Turpin.  518  US  651  (1996),  the  Supreme  Court  upheld 
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significant  portions  of  the  legislation  enacted  in  1996  that  reformed 
habeas  corpus  law.  This  precedent  would  be  binding  upon  me  as  a 
district  judge 


In  your  personal  legal  opinion,  is  the  death  penalty  constitutional? 

Yes.  References  in  the  Constitution  to  capital  crimes  and  to  the 
deprivation  of  life  pursuant  to  due  process  of  law  strongly  Indicate  that  the 
Framers  specifically  contemplated  the  death  penalty  when  they  drafted 
the  Constitution  and  its  Amendments.  The  Supreme  Court  upheld  the 
constitutionality  of  the  death  penalty  over  twenty  years  ago,  and  I  believe 
that  to  have  been  a  legally  correct  decision. 

Would  you  personally  be  reluctant  to  impose  or  uphold  the  death  penalty? 

No.  I  have  no  personal  views  that  would  make  me  reluctant  to  impose  or 
uphold  the  death  penalty  when  the  law  provides  for  its  application. 


Will  you  be  able  to  dismiss  non-meritorious  habeas  petitions  as  required  by  the 
Habeas  Corpus  Reform  Act? 

Yes.  The  habeas  corpus  reform  legislation,  among  other  things,  narrows 
the  grounds  for  granting  habeas  relief,  requires  greater  deference  to  the 
state  courts,  and  placed  more  stringent  limitations  on  successive  habeas 
petitions.  These  provisions  would  be  binding  upon  me  as  a  district  judge, 
and  I  would  have  no  problem  applying  them  and  dismissing  non- 
meritorious  habeas  petitions  that  were  presented  to  me. 


In  your  opinion,  what  is  the  worst  Supreme  Court  decision  in  the  last  ten  years? 
What  is  the  best  Supreme  Court  decision  in  the  last  ten  years? 

As  one  M/ho  has  spent  nearly  all  of  my  career  as  a  trial  attorney  and 
litigator,  I  tend  to  focus  on  decisions  that  have  a  direct  and  practical 
impact  on  the  day-to-day  work  of  the  district  courts  and  on  my  own  day-to- 
day work  as  a  practicing  lawyer,  - 

I  consider  the  Supreme  Court's  decision  construing  the  RICO  "pattern" 
requirement,  H.J.  Inc.  v.  Northwestern  Bell  Telephone  Co..  492  U.S.  229 
(1989),  to-be  a  troubling  decision  ttecause  it  provided  little  guidance  to  the 
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lower  courts  to  determine  whether  a  RICO  "pattern"  exists,  which  is  a 
common  issue  in  civil  RICO  cases.  Prior  to  the  Court's  decision,  this 
issue  was  litigated  in  the  vast  majority  of  civil  RICO  cases,  and  thus  it  is 
an  issue  the  Court  might  have  clarified  in  H.J.  However,  the  decision  did 
not  do  so,  thereby  likely  resulting  in  further  extensive,  and  often  wasteful, 
pretrial  litigation  on  this  Issue  in  many  RICO  cases. 

I  consider  the  Supreme  Court's  decision  in  Daubert  v.  Merrill  Dow 
Pharmaceuticals,  Inc.,  509  U.S.  579  (1993),  to  be  a  valuable  and 
beneficial  decision,  as  it  clarified  the  law  regarding  the  function  of  the  trial 
judge  as  a  "gatekeeper"  in  determining  the  admissibility  of  purported 
expert  testimony  and  provided  practical  guidance  for  practitioners 
regarding  the  circumstances  under  which  such  testimony  will  be  excluded 
or  allowed 
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Ouertions  for  James  M.  Munlev  from  Senator  John  Ajhcroft 

1.  What  current  Supreme  Court  Justice  do  you  most  admire  and  why? 

I  most  admire  Associate  Justice  Anthony  Kennedy.  He  has  an  excellent  academic  record 
and  is  a  great  family  man.   Since  he  took  a  seat  on  the  Supreme  Court  in  February  1 988, 
he  has  proven  to  be  an  outstanding  legal  writer  and  an  independent  thinker,  not  in  any 
way  doctrinaire.  Justice  Kennedy's  writing  ability  and  legal  scholarship  are  always 
evident.  Finally,  I  was  very  impressed  that  during  his  confirmation  hearings  he  told 
members  of  the  Senate  Judiciary  Committee  that  judges  ought  not  make  public  policy,  as 
this  was  a  prerogative  of  the  legislative  and  executive  branches  under  the  Constitution  of 
the  United  States. 

2.  What  does  the  discretionary  power  of  the  judiciary  mean  to  you? 

The  federal  court  is  one  of  limited  jurisdictiotL  A  federal  district  court  judge  does  not 
have  a  great  deal  of  "discretionary  power."  A  judge's  role  is  to  apply  the  law  as  it  is,  not 
the  way  that  particular  judge  feels  it  should  be.  This  law  includes  the  Constitution, 
statutes.  Supreme  Court  opinions,  and  Circuit  Court  opinions.  Thus,  the  judge's 
discretion  is  necessarily  limited. 

In  the  limited  instances  when  a  judge  has  discretion  to  act  in  one  way  or  another,  for 
example  in  admitting  evidence  during  the  course  of  a  trial,  it  should  be  exercised 
reasonably. 

3.  What,  in  your  view,  is  the  single  most  important  right  not  protected  by  the 
Constitution?  In  other  words,  are  there  any  rights  that  as  a  policy  matter  you 
would  like  to  be  protected  by  the  Constitution,  but  it  your  view,  are  nonetheless  not 
secured  by  the  Constitution? 

I  do  not  believe  that  there  arc  any  important  rights  not  identified  in  and  protected  by  the 
Constitution.  It  is  not  within  the  district  judge's  province  to  establish  new  rights.  The 
district  judge's  role  is  to  apply  the  law.  A  judge  who  improperly  substitutes  his  policy 
and  legal  preferences  for  those  of  the  legislative  and  executive  branches,  violates  the 
principle  of  separation  of  powers  and  his  oath  of  office  to  uphold  the  law 

4.  What  law  review  article  or  book  has  most  influenced  your  view  of  the  law? 

The  biography  of  Chief  Justice  John  Marshall  has  influenced  my  view  of  the  law.  He 
was  Chief  Jiistice  of  the  U.S.  Supreme  Court  for  thirty-four  years  and  during  that  time 
wrote  half  of  the  court's  opinions    He  delivered  the  most  monumental  decisions  in 
American  history  including  Marburv  v.  Madison.  Gibbons  v.  Oeden.  The  Dartmouth 
College  Case,  and  McCulloch  v.  Maryland 
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S.  What  role  do  you  think  legislative  history  -  by  which  I  mean  the  varioas 
committee  reports,  hearing  transcripts  and  door  statemente  -  should  play  in  the 
interpretation  of  the  text  of  a  statute? 

The  most  important  source  of  legislative  intent  are  the  words  enacted  in  the  law.   A  judge 
should  exhaust  the  following  sources  before  examining  legislative  history:  the  statute's 
text,  binding  precedent  addressing  the  statute,  non-binding  precedent  addressing  the 
statute,  and  cases  addressing  analogous  laws.  Only  then  should  reference  be  made  to 
legislative  history,  which  should  play  a  limited  role  in  ioteipreting  the  text  of  a  statute. 
One  person's  intent  should  not  be  imposed  upon  all  members  of  Congress  who  voted  for 
that  particular  law. 
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Ouestiom  for  James  M.  Munlev  from  Senator  Jeff  Sessiona 

1.  If  confirmed,  you  will  review  many  employment  discrimination  cases  as  a  federal 
judge. 

In  a  suit  challenging  a  government  racial  classification,  preference,  quota,  or  set- 
aside,  will  you  follow  the  199S  Adarand  v.  Pena  decision  and  subject  that  racial 
preference  to  the  strictest  judicial  scrutiny? 

If  confirmed,  T  will  follow  all  Supreme  Court  precedents  including  Adarand.  Under 
Adarand.  I  would  apply  strict  scrutiny  to  any  case  falling  under  that  precedent  and 
examine  the  statute  in  question  to  determine  if  it  is  narrowly  tailored  to  meet  a 
compelling  government  interest. 

2.  In  your  personal  legal  opinion,  how  difficult  is  it  for  any  government  program  or 
statute  to  survive  strict  scrutiny? 

It  is  very  difficult  for  a  government  program  or  statute  to  survive  strict  scrutiny  because  it 
is  the  highest  level  of  constitutional  review. 

3.  Do  you  believe  that  the  California  Civil  Rights  Initiative  violates  any  federal  or 
state  constitutional  provuion? 

I  would  begin  this  inquiry,  like  any  constitutional  challenge,  by  giving  the  law  a  strong 
presumption  of  constitutionality  and  then  apply  any  Supreme  Court  precedent,  and  if 
there  were  none,  then  authority  of  the  Third  Circuit  Court  of  Appeals.  1  would  be  obliged 
to  follow  the  law  as  established  by  either  Court.  I  note,  of  course,  that  I  would  also  find 
guidance  in  the  Ninth  Circuit  Coixrt  of  Appeals  opinion,  in  Coalition  for  Economic 
Eouitv  V.Wilson.  1 12  F,3d  692  (9*  Cir.),  cert,  denied,  11 8  S.  Q.  397  (1997),  which 
found  that  the  initiative  is  constitutional. 

4.  As  a  matter  of  constitutional  law,  do  you  believe  that  voter  referenda  should  be 
scrutinized  more  closely  by  the  judiciary  than  laws  enacted  by  legislatures? 

No,  I  do  not  A  law  is  a  law,  and  one  passed  directly  by  the  people  deserves  neither  more 
nor  less  weight  than  one  passed  by  the  legislature.  I  would  apply  the  same  presumption 
of  constitutionality  to  a  law  passed  as  a  referendum  as  to  one  passed  by  the  legislature. 

5.  Do  you  beliewe  that  Congress  has  the  power  under  Article  HI  to  limit  the 
jurisdiction  of  the  lower  federal  courts,  provided  it  does  so  in  an  otherwise 
constitutional  fashion? 

Yes.  Article  HI  of  the  United  States  Constitution  provides  Congress  the  power  to  create 
such  lower  courts  as  they  deem  fit  "to  ordain  and  establish."  The  power  to  create  the 
courts  also  provides  the  power  to  set  their  jurisdiction,  provided  it  is  done  in  a 
constitutional  maimer. 
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6.  In  your  personal  legal  opinion,  is  the  Prison  Litigation  Reform  Act 
constitutional? 

I  would  begin  such  as  analyses  by  applying  the  strong  presumption  of  constitutionality 
and  seek  out  precedent  for  guidance     Although  the  Court  of  Appeals  for  the  Third 
Circuit  have  not  ruled  on  the  Prison  Litigation  Reform  Act,  I  would  note  that  among  the 
circuits  that  have  considered  the  constitutionality  of  all  or  portions  of  the  PLRA,  all  but 
one  have  upheld  its  constitutionality,  and  I  would  certainly  consult  those  precedents  in 
making  any  decision 

7.  In  your  personal  legal  opinion,  is  the  1995  Habeas  Corpus  Reform  legislation 
constitutional? 

I  am  committed  to  follow  the  precedent  set  by  the  Supreme  Court  in  Fclkcr  v.  Turpin, 
5 18  U.S.  65 1  (1996),  where  the  Court  held  sigDificant  portions  of  the  Anti-terrorism  and 
Effective  Death  Penalty  Act,  including  the  habeas  corpus  reforms,  constitutional. 

8.  In  your  personal  legal  opinion,  is  the  death  penalty  constitutional? 

The  US.  Supreme  Court  has  spoken  on  the  issue  of  cl^>ttal  punishment  in  Gregg  v. 
Georgia  and  found  it  to  be  constitutional,  thus  I  beheve  it  to  be  constitutional 

9.  Would  you  personally  be  reluctant  to  impose  or  uphold  the  death  penalty? 

No.   As  a  judge  for  the  past  twenty  years,  I  have  applied  the  law  as  it  is  written  without 
being  burdened  by  any  personal  reluctance,  because  that  is  a  judge's  role.   I  have  in  flct 
imposed  the  death  penalty,  and  I  am  presently  selecting  a  jury  in  a  capital  punishment 
case. 
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Questions  for  Alex  Munson  from  Senator  John  Ashcroft 

1.  What  current  Supreme  Court  Justice  do  you  most  admire  and  why? 

The  current  Supreme  Court  Justice  I  most  admire  is  Associate  Justice  Anthony 
M.  Kennedy.  He  has  been  a  close  family  friend  for  the  past  15  years.  He  is  a  good 
family  man,  he  is  a  good  citizen,  he  has  the  highest  moral  and  ethical  standards,  and 
he  is  a  most  serious  and  deliberate  scholar.  It  is  comforting  to  know  that  our  country 
has  individuals  of  this  stature  on  our  Supreme  Court. 

2.  What  does  the  discretionary  power  of  the  judiciary  mean  to  you? 

Judicial  power  is  clearly  defined  in  the  Constitution,  federal  statutes  and  in  case 
law  of  the  Supreme  Court  and  the  appellate  courts.  Discretion  is  afforded  to  judges  in 
administrative  matters  such  as  controlling  their  dockets  so  that  matters  can  be  set  in  an 
orderly  fashion.  Other  examples  of  discretion  include  ruling  on  the  admissibility  of 
evidence  and  ruling  on  certain  motions. 

3.  What,  in  your  view,  is  the  single  most  important  right  not  protected  by  the 
Constitution?  In  other  words,  are  there  any  rights  that  as  a  policy  matter 
you  would  like  to  be  protected  by  the  Constitution,  but  in  your  view,  are 
nonetheless  not  secured  by  the  Constitution? 

I  cannot  think  of  any  Important  rights  that  are  not  protected  by  the  Constitution. 

( 

4.  What  law  review  article  or  book  has  most  influenced  your  view  of  the  law? 

The  book  that  has  most  influenced  my  view  of  the  law  is  the  Federalist  Papers. 
It  is  instructive  on  the  functions  and  limitations  of  the  Judicial  branch  and  it  has  good 
explanations  of  the  philosophy  of  our  founders  in  adopting  a  democratic  republic  and 
the  structure  of  government  that  we  have. 

5.  What  role  do  you  think  legislative  history  -  by  which  I  mean  the  various 
committee  reports,  hearing  transcripts  and  floor  statements  -  should  play 
in  the  interpretation  of  the  text  of  a  statute? 

A  judge  should  look  at  legislative  history  as  a  last  resort  and  only  if  the  plain 
reading  of  the  statute  is  ambiguous  or  unclear.  A  judge  should  first  read  the  statute, 
then  look  for  authority  in  analogous  cases  from  the  Supreme  Court,  appellate  courts 
and  other  district  courts  before  resorting  to  legislative  history.  Then  one  must  be 
extremely  careful  not  to  assign  a  meaning  to  the  statute  unless  the  history  is  very  clear. 
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Questions  for  Alex  Munson  from  Senator  Jeff  Sessions 


If  confirmed,  you  will  preside  over  many  employment  discrimination  cases  as  a 
federal  judge. 

1.  In  a  suit  challenging  a  government  racial  preference,  quota,  or  set-aside, 
will  you  follow  the  1995  Adarand  v.  Pena  decision  and  subject  that  racial 
preference  to  the  strictest  judicial  scrutiny? 

Yes.  it  is  appropriate  that  the  highest  level  of  constitutional  scrutiny  be  applied  if 
federal  programs  use  race  in  decision  making.  Such  programs  must  be  narrowly 
tailored  to  serve  a  compelling  governmental  interest.  I  will  follow  Adarand. 


2.         In  your  personal  legal  opinion,  how  difficult  is  it  for  any  government 
program  or  statute  to  survive  strict  scrutiny? 

It  is  my  legal  opinion  that  It  would  be  very  hard  for  any  government  program  to 
meet  the  high  standard  set  in  Adarand  v.  Pena. 


3.         Do  you  believe  that  the  California  Civil  Rights  Initiative  violates  any  federal 
or  state  constitutional  provision? 

[ 

No.  Initiatives  which  are  the  voice  of  the  people,  deserve  the  same  review  as  any 
other  statute,  they  are  presumed  to  be  constitutional.  The  constitutionality  of  the 
Califomia  Civil  Rights  Initiative,  was  upheld  by  the  US.  Court  of  Appeals  for  the  Ninth 
Circuit,  Coalition  for  Economic  Equity  v.  Wilson,  of  which  our  court  is  a  part. 
Accordingly,  I  will  follow  the  circuit  precedent. 


4.        As  a  matter  of  constitutional  law,  do  you  believe  that  voter  referenda 

should  be  scrutinized  more  closely  by  the  judiciary  than  laws  enacted  by 
legislatures? 

No.  Initiatives  are  the  voice  of  the  people  and  should  be  accorded  the  same 
importance  and  deference  as  laws  passed  by  the  legislature. 
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5.         Do  you  believe  that  Congress  has  the  power  under  Article  III  to  limit  the 
jurisdiction  of  the  lower  federal  courts,  provided  it  does  so  in  an  otherwise 
constitutional  fashion? 


Absolutely.  The  Congress  has  the  power  under  Article  III  to  limit  the  Jurisdiction 
of  lower  federal  courts,  provided  it  does  so  In  a  constitutional  fashion. 


6.         In  your  personal  legal  opinion,  Is  the  Prison  Legal  Reform  Act 
constitutional? 

As  with  all  legislation,  I  would  presume  the  Prison  Legal  Reform  Act  to  be 
constitutional.  Most  U.S.  Circuit  Courts  have  so  held.  The  Ninth  Circuit  Court  of 
Appeals,  of  which  our  court  is  a  part,  has  held  part  of  it  to  be  constitutional,  Gavin  v. 
Branstad.  122  F.3d  1081  (9*^  Cir.  1997),  and,  in  another  case,  Taylor  v.  United  States. 
143  F.Sd  1 178  (9*  Cir.  1998),  the  Ninth  Circuit  found  a  portion  of  the  Act  to  be 
unconstitutional.  I  would  be  bound  to  follow  Ninth  Circuit  law. 


7.         In  your  personal  legal  opinion,  is  the  1995  Habeas  Corpus  Reform 
legislation  constitutional? 


f  Yes    In  Felkerv.  Tumin.  518  U.S.  6S1  (1996).  the  Supreme  Court  held  that 

'  significant  parts  of  the  Antiterrorism  and  Effective  Death  Penalty  Act  of  1996  are 
Constitutional.  I  wi!!  follow  that  holding. 


8.  In  your  personal  legal  opinion,  is  the  death  penalty  constitutional? 

Yes.  The  Supreme  Court  has  repeatedly  held  the  death  penalty  to  be 
constitutional. 

9,  Would  you  personally  be  reluctant  to  impose  or  uphold  the  death  penalty? 

I  would  not  be  reluctant  to  impose  or  uphold  the  death  penalty. 


NOMINATION  OF  NORMAN  A.  MORDUE 
(U.S.  DISTRICT  JUDGE) 


WEDNESDAY,  OCTOBER  7,  1998 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  committee  met,  pursuant  to  notice,  at  2:04  p.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.  Orrin  G.  Hatch  pre- 
siding. 

OPENING  STATEMENT  OF  HON.  ORRIN  G.  HATCH,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  UTAH 

The  Chairman.  We  can  call  the  committee  to  order. 

We  are  going  to  proceed  with  the  judicial  nomination  of  Norman 
A.  Mordue  of  New  York  to  be  a  U.S.  District  Judge  for  the  North- 
ern District  of  New  York,  and  we  are  very  happy  and  pleased  to 
have  the  junior  Senator  from  New  York,  Senator  D'Amato,  here 
with  us.  I  understand  Senator  Moynihan  will  have  a  statement  for 
the  record,  that  we  will  put  in  the  record,  or  if  he  shows  up,  we 
will  be  happy  to  take  his  testimony. 

[The  prepared  statement  of  Senator  Moynihan  follows:] 

Prepared  Statement  of  Hon.  Daniel  Patrick  Moynihan,  a  U.S.  Senator 
From  the  State  of  New  York 

Mr,  President,  I  am  very  pleased  that  the  Senate  has  confirmed  Norman  A. 
Mordue  to  the  bench  of  the  Lmited  States  District  Court  for  the  Northern  District 
of  New  York. 

Norman  Mordue  is  a  distinguished  and  competent  jurist,  having  previously  served 
as  an  assistant  district  attorney  and  county  judge.  He  is  now  a  New  York  Supreme 
Court  justice.  He  is  also  a  war  hero.  He  earned  this  country's  second  highest  mili- 
tary honor,  the  Distinguished  Service  Cross  for  Extraordinary  Heroism,  while  serv- 
ing as  an  infantry  platoon  leader  with  the  1st  Air  Cavalry  Division  in  Vietnam. 

Judge  Mordue  has  been  active  in  many  New  York  State  Bar  activities — he  is  a 
presiding  officer  in  the  Bar's  judicial  section  and  a  continuing  legal  education  lec- 
tiu*er — and  he  has  been  elected  by  his  peers  to  head  the  Supreme  Court  Justices' 
Association. 

I  have  every  confidence  that  he  will  make  an  excellent  addition  to  the  federal  judi- 
ciary. 

The  Chairman.  We  will  turn  to  you.  Senator  D'Amato,  and  then 
we  will  go  to  Judge  Mordue. 

STATEMENT  OF  HON.  ALFONSE  M.  D'AMATO,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  NEW  YORK 

Senator  D'Amato.  Mr.  Chairman,  first  of  all,  let  me  express  my 
deep  appreciation  for  your  holding  this  hearing  at  this  time.  Be- 
cause of  the  unexpected  nature  of  the  hearing,  with  rather  short 
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notice,  Judge  Mordue  was  not  able  to  bring  his  beautiful  wife, 
Christina,  and  his  children,  Dan,  Mike,  and  Jackie,  but  they  are 
very  proud  of  him. 

I  am  going  to  ask  that  the  full  text  of  my  comments  with  regard 
to  the  Judge  be  placed  in  the  record  as  if  read  in  its  entirety. 

The  Chairman.  Without  objection,  we  will  put  them  in  the 
record. 

Senator  D'Amato.  I  would  note,  as  you  have,  Mr.  Chairman,  the 
strong  support  of  Senator  Mojniihan,  the  senior  Senator  of  New 
York,  on  behalf  of  Norman  Mordue. 

Let  me  just  suggest,  Mr.  Chairman,  that  in  my  18  years  as  a 
Senator  from  New  York,  I  have  had  occasion,  through  the  Judicial 
Screening  Committee,  to  recommend  maybe  close  to  30  Federal 
judges  who  have  been  appointed  by  the  Presidents  of  the  United 
States.  And  now,  it  is  with  great  honor  to  place  the  name  of  Nor- 
man Mordue  before  this  committee. 

It  is  not  just  because  of  his  distinguished  academic  record,  which 
he  has.  It  is  not  because  he  was  a  great  athlete  scholar,  which  he 
was.  Or  just  the  fact  that  he  graduated  from  my  alma  mater,  both 
undergraduate  and  law  school,  Syracuse,  where  he  was  a  great  stu- 
dent. It  is  not  just  because  after  serving  his  country,  he  distin- 
guished himself  as  one  of  the  outstanding  prosecutors  rising  to  the 
level  of  chief  prosecutor  in  Onondaga  County  in  Syracuse,  where  he 
had  a  100-percent  conviction  record.  It  is  not  just  because  he  was 
nominated  and  elected  overwhelmingly  and  now  presides  and  sits 
as  a  Supreme  Court  judge  for  the  State  of  New  York,  or  the  fact 
that  he  has  received  the  highest  recommendations  from  all  of  his 
peers  at  all  levels,  the  County  bar  association.  State,  the  ABA. 

While  those  are  commendable,  there  are  other  facts  that  equally 
match  those.  Indeed,  it  is  because  he  has  been  such  an  extraor- 
dinary citizen  serving  this  country. 

I  am  going  to  refer  to  just  a  little  part  of  Mr.  Mordue's  history. 
When  he  was  a  young  graduate  from  Syracuse  University,  married, 
he  entered  the  service  of  this  country  as  a  lieutenant,  and  on  May 
2,  1967,  he  distinguished  himself  while  serving  as  a  platoon  leader 
with  Company  C,  1st  Battalion  in  Vietnam. 

When  another  platoon  was  pinned  down,  Lieutenant  Mordue,  in 
an  attempt  to  deploy  his  men  in  a  flanking  maneuver,  came  under 
intense  enemy  sm^l-arms  fire.  He  directed  his  men  to  charge, 
broke  through  one  sector  of  the  enemy's  position,  and  freed  the 
pinned-down  platoon. 

He  then  moved  through  withering  enemy  fire  to  organize  his  pla- 
toon's withdrawal.  For  that  heroic  action,  the  Army  awarded  him 
the  Bronze  Star,  and  they  said,  "Lieutenant  Mordue's  courageous 
action  and  tenacious  devotion  to  duty  were  in  keeping  with  the 
highest  traditions  of  military  service,  and  reflected  upon  himself, 
his  unit  and  the  U.S.  Army."  But  that  is  just  the  beginning  of  a 
story,  one  heroic  effort,  in  which  he  saved  men  in  another  platoon 
and  withdrew  his  own,  putting  his  life  in  danger. 

That  same  month,  less  than  30  days  later,  on  May  31,  1967, 
Lieutenant  Mordue's  platoon  encountered  another  platoon  that  was 
pinned  down  by  machine  gun  and  grenade  fire.  Mordue  led  an  at- 
tack to  relieve  pressure  on  the  pinned-down  unit.  Seeing  two  of  his 
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men  wounded,  Lieutenant  Mordue  grabbed  the  machine  gun  and 
braved  withering  enemy  fire  to  rescue  them. 

He  then  moved  to  the  fi*ont  of  his  platoon,  completely  ignoring 
his  own  safety  and  personally  destroyed  two  enemy  bunkers,  killed 
five  enemy  soldiers  in  the  ensuing  offensive.  Severely  wounded  and 
unable  to  walk,  Mordue  himself  refused  medical  aid  and  directed 
the  withdrawal  of  his  men  as  artillery  strikes  were  called  in  on  the 
positions. 

The  Army  awarded  him  the  Distinguished  Service  Cross  and  the 
Purple  Heart  and  said,  "His  bravery  and  gallantry  contributed 
greatly  to  the  defeat  of  the  enemy." 

Mr.  Chairman,  Norman  Mordue  is  a  great  lawyer,  great  judge, 
great  prosecutor,  great  citizen,  a  patriot  of  this  country.  Indeed,  it 
is  my  privilege,  my  honor  to  present  to  this  committee  and  to  rec- 
ommend Judge  Mordue's  elevation  to  the  Federal  bench  where  I 
know  he  will  continue  to  distinguish  liimself  in  his  service  as  a 
true  patriot  to  this  country. 

[The  prepared  statement  of  Senator  D'Amato  follows:] 

Prepared  Statement  of  Senator  Alfonse  M.  D'Amato 

I  thank  the  Committee  for  holding  this  hearing  on  the  nomination  of  Judge  Nor- 
man Mordue.  It  is  an  honor  for  me  to  introduce  him  to  the  Committee  as  you  con- 
sider his  nomination  to  the  Northern  District  of  New  York. 

Because  of  the  unexpectedness  of  this  hearing,  Judge  Mordue's  family  could  not 
be  here  today  but  I  would  like  to  congratulate  his  wife,  Christina  and  hiis  children, 
Dan,  Mike  and  Jackie  and  two  granddaughters  in  absentia.  I  am  sure  they  are  very 
proud. 

Norman  Mordue's  background  is  incredibly  impressive.  He  graduated  from  Syra- 
cuse University  in  1966  and  entered  the  Army,  serving  from  1966  to  1968. 

On  May  2,  1967  then  Lt.  Mordue  distinguished  himself  while  serving  as  platoon 
leader  with  Company  C,  1st  battalion  (Airborne)  during  an  air  assault  operation 
near  An  Do,  Republic  of  Vietnam. 

When  another  platoon  became  pinned  down,  Lt.  Mordue,  in  an  attempt  to  deploy 
his  men  in  a  flanking  maneuver,  came  under  intense  enemy  small  arms  fire.  He  di- 
rected his  men  to  charge,  broke  through  one  sector  of  the  enemy's  position  and  freed 
the  pinned  down  platoon. 

He  then  moved  through  withering  enemy  fire  to  reorganize  his  platoon's  with- 
drawal. The  Army,  in  awarding  him  the  Bronze  Star  said,  "Lt.  Mordue's  courageous 
action  and  tenacious  devotion  to  duty  are  in  keeping  with  the  highest  traditions  of 
military  service,  and  reflects  great  credit  upon  himself,  his  unit  and  the  United 
States  Army." 

Then,  later  that  same  month,  on  May  31,  1967  at  the  Village  of  An  Qui,  Mordue's 
platoon  encountered  another  platoon  pinned  down  by  machine  gun  and  grenade  fire. 
Mordue  led  an  attack  to  relieve  pressure  on  the  pinned  down  unit.  Seeing  two  of 
his  men  wounded,  Mordue  grabbed  a  machine  gun  and  braved  withering  enemy  fire 
to  rescue  them. 

He  then  moved  to  the  front  of  his  platoon,  completely  ignoring  his  own  safety,  and 
personally  destroyed  two  enemy  bunkers  and  killed  five  enemy  soldiers  in  the  ensu- 
ing offensive.  Severely  wounded  and  unable  to  walk,  Mordue  refused  medical  aid 
and  directed  the  withdrawal  of  his  men  as  artillery  strikes  were  called  in  the  Viet 
Cong  position. 

The  Army  in  awarding  him  the  Distinguished  Service  Cross  for  Extraordinary 
Heroism  and  Purple  Heart,  said,  "His  bravery  and  gallantry  contributed  greatly  to 
the  defeat  of  the  enemy." 

Following  his  very  distinguished  military  service,  he  entered  Syracuse  University 
College  of  Law  in  January  1969  and  graduated  in  June  1971.  He  was  admitted  to 
the  New  York  State  Bar  in  1972. 

In  March  of  that  year,  he  became  Assistant  District  Attorney,  Onondaga  County. 
Later  he  became  Senior  Assistant  District  Attorney  in  Charge  of  the  Trial  Unit. 

Judge  Mordue  served  as  Chief  Assistant  District  Attorney  from  1976-82,  over- 
seeing the  Trial  Unit  and  in  charge  of  the  prosecution  of  all  homicides  in  Onondaga 
County.  Diuing  that  time  he  achieved  a  100  percent  conviction  rate. 
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He  was  elected  to  a  10-year  term  on  the  County  Court  in  1982.  He  served  until 
1985  at  which  time  he  was  elected  to  a  14-year  term  as  a  State  Supreme  Court  Jus- 
tice. He  also  served  as  an  Adjunct  Professor  of  Law  at  Syracuse  University,  teaching 
Trial  Practice  and  Litigation  from  1978-86. 

Judge  Mordue  is  thought  of  highly  in  his  community,  not  only  for  his  legal  ability, 
but  for  his  willingness  to  help  on  many  community  projects.  He  was  past  Chairman 
of  the  St.  Thomas  Moore  Foundation  Annual  Dinner  Dance  and  was  a  moving  force 
in  creating  the  Korea-Vietnam  Memorial  in  downtown  S3Tacuse. 

Judge  Norman  Mordue  is  a  great  citizen,  a  patriot  and  a  distinguished  member 
of  the  bar.  I  am  honored  to  recommend  someone  of  this  caliber  to  preside  on  the 
federal  bench. 

The  Chairman.  Well,  thank  you,  Senator.  That  is  high  praise, 
and.  Judge  Mordue,  we  all  listen  to  Senator  D'Amato.  I  do  not 
think  you  could  have  a  better  person  advocate  for  you  or  against 
you,  but  he  is,  in  this  case,  very  much  for  you,  and  that  goes  a  long 
way  with  members  of  this  committee. 

With  that,  we  are  going  to  let  you  go.  Senator  D'Amato,  and  then 
we  are  going  to  ask  you  to  come  to  the 

Senator  D'Amato.  Thank  you  very  much,  Mr.  Chairman. 

The  Chairman.  Thank  you.  Senator.  We  appreciate  you  coming. 

Judge,  please  raise  your  right  hand.  Do  you  swear  the  testimony 
you  shall  give  in  this  hearing  shall  be  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  so  help  you  God? 

Judge  Mordue.  I  do. 

The  Chairman.  Thank  you. 

Judge,  do  you  have  any  comments  you  would  care  to  make?  We 
do  have  a  vote.  So  we  are  going  to  be  brief. 

TESTIMONY  OF  HON.  NORMAN  A.  MORDUE,  OF  NEW  YORK,  TO 
BE  U.S.  DISTRICT  JUDGE  FOR  THE  NORTHERN  DISTRICT  OF 
NEW  YORK 

Judge  Mordue.  My  brief  comment,  Mr.  Chairman,  I  thank  you 
wholeheartedly  for  convening  this  session  today  under  very  ex- 
treme time  limits  under  your  circumstEinces  right  now. 

The  Chairman.  Glad  to  do  it  for  you. 

Judge  Mordue.  Thank  you. 

The  Chairman.  Well,  thank  you. 

Anything  else  you  care  to  say? 

Judge  Mordue.  No,  sir. 

QUESTIONING  BY  SENATOR  HATCH 

The  Chairman.  I  notice  that  Senator  Bingaman  is  here.  I  think. 
Senator,  it  may  pay  for  us  to  go  over  and  vote.  We  will  start  the 
other  hearing  as  soon  as  we  can  get  back.  I  understand  there  may 
be  back-to-back  votes.  So  I  am  going  to  start  with  Judge  Mordue 
in  this  Judiciary  hearing,  and  then  we  will  go  over  to  vote  and 
leave  as  soon  as  the  next  vote.  We  will  vote  right  away  and  come 
right  over  here,  and  we  will  start  the  other  hearing. 

I  may  have  to  turn  to  staff  to  ask  some  of  the  questions  because 
of  the  time  constraints  because  I  want  to  finish  this  today,  and 
hopefully  get  you  through  tomorrow,  if  we  can,  through  the  Judici- 
ary Committee  and  then  go  from  there. 

Are  you  committed  to  following  the  Supreme  Court  precedent 
and  the  ruling  Federal  Circuit  of  Appeals  for  your  district,  faith- 
fully and  giving  them  full  force  and  effect,  even  if  you  personally 
disagree  with  such  precedent  or  ruling? 
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Judge  MORDUE.  Certainly.  That  is  my  obligation. 

The  Chairman.  What  would  you  do  if  you  believed  the  Supreme 
Court  or  the  Court  of  Appeals  had  seriously  erred  in  rendering  a 
decision? 

Judge  MoRDUE.  That  is  a  judgment  I  would  have  to  live  with  be- 
cause it  is  their  decision,  and  I  am  not  given  the  authority  to 
change  what  they  have  made. 

The  Chairman.  Would  you  apply  that  decision  or  your  own  best 
judgment  on  the  merits? 

Judge  MoRDUE.  Well,  I  am  assuming,  Mr.  Chairman,  that  the 
fact  situation  before  me  is  basically  identical  to  that,  that  was  be- 
fore the  Supreme  Court.  That  being  the  case,  I  would  have  to  apply 
the  precedent. 

The  Chairman.  Under  what  circumstances  do  you  believe  it  ap- 
propriate to  declare  a  law  of  Congress  unconstitutional? 

Judge  MoRDUE.  Mr.  Chairman,  the  laws  of  Congress  are  pre- 
sumed constitutional,  unless  it  can  be  shown  by  additional  proof 
that  it  is  unconstitutional,  and  I  cannot  give  you  an  example  right 
now  as  to  what  type  of  statute  you  are  referring  to. 

The  Chairman.  But  if  you  thought  it  was  unconstitutional,  you 
would  have  no  hesitancy  in  ruling? 

Judge  MORDUE.  No,  but  in  16  years  as  a  judge,  Mr.  Chairman, 
I  have  only  ruled  one  statute  unconstitutional  in  the  State  of  New 
York,  and  that  only  applied  to  the  limited  fact  situation  before  me. 

The  Chairman.  I  see.  Now,  you  have  stated  that  as  a  district 
court  judge,  you  would  be  bound  by  Supreme  Court  precedent  and 
the  rulings  of  the  Federal  Circuit  Court  of  Appeals  for  your  district. 

There  may  be  times,  however,  when  you  are  faced  with  cases  of 
first  impression.  Now,  what  principles  will  guide  you  or  what  meth- 
ods will  you  employ  in  deciding  these  cases  of  first  impression? 

Judge  MORDUE.  If  these  were  the  case  of  first  impression,  which 
is  very  rare,  I  would  have  to  look  to  authority,  first  from  the  Su- 
preme Court,  and  the  Circuit  Courts,  to  find  if  there  is  some  analo- 
gous-type statutes  that  have  been  handled  and  look  to — and  try  to 
glean  the  authority  by  analogy  to  those  cases. 

The  Chairman.  Please  state  in  detail  your  best  independent  legal 
judgment,  irrespective  of  existing  legal  precedent  or  judicial  prece- 
dent on  the  lawfulness  under  the  Equal  Protection  Clause  of  the 
14th  amendment  and  Federal  civil  rights  laws  of  the  use  of  race, 
gender,  or  national  origin-based  preferences  in  such  areas  as  em- 
ployment decisions  as  hiring,  promotion,  or  layoffs,  college  admis- 
sions and  scholarship  awards,  and  the  awarding  of  Government 
contracts. 

Judge  MORDUE.  I  think  that  there  is  authority  right  now  that 
that  is  not  a  favored  type  of  legislation,  and  it  is  going  to  have  to 
be  given  the  test  of  strict  scrutiny  before  a  court,  which  is  basically 
the  highest  level  in  civil  law  to  withstand  approval  by  a  court. 

I  think  there  is  a  case — I  think  California  has  already  decided  on 
an  issue. 

The  Chairman.  Are  you  aware  of  the  Supreme  Court's  decision 
in  Adarand  v.  Pefia? 

Judge  MORDUE.  That  is  the  case,  Pefia. 

The  Chairman.  And  the  Court's  earlier  decision  in  Richmond  v. 
J.A.  Croson? 
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Judge  MORDUE.  I  am  not  familiar  with  the  second  cite,  Mr. 
Chairman. 

The  Chairman.  Well,  could  you  explain  to  the  committee  your 
understanding  of  at  least  the  Adarand  case? 

Judge  MORDUE.  I  believe  there  was  a  construction  contract  that 
required  minority  subcontractors,  and  there  was  a — ^bidding  was 
done  and  I  believe  a  minority  contractor  received  it.  An  action  was 
brought  to  set  it  aside,  that  type  of  a  statute,  and  my  understand- 
ing is  that  under  the  strict  scrutiny  test  in  the — ^you  have  got  to 
find  that  there  is  basically  an  overwhelming  governmental  interest 
in  having  that  iY?e  of  statute,  if  it  is  going  to  stand.  In  that  case, 
it  did  not. 

The  Chairman.  What  are  your  personal  feelings  on  these  type  of 
issues.  Are  you  committed  to  following  precedent? 

Judge  MoRDUE.  I  am  committed  to  following  the  precedent,  re- 
gardless of  my  personal  feelings. 

The  Chairman.  Do  you  have  any  legal  or  moral  beliefs  which 
would  inhibit  or  prevent  you  from  imposing  or  upholding  a  death 
sentence  in  any  criminal  case  that  may  come  before  you  as  a  Fed- 
eral judge? 

Judge  Mordue.  I  do  not. 

The  Chairman.  Do  you  have  anything  in  your  background  that 
would  prohibit  you  from  acting  as  a  Federal  district  judge? 

Judge  Mordue.  I  can  think  of  nothing,  Mr.  Chairman. 

The  Chairman.  Well,  you  know,  there  is  so  much  more  I  could 
ask  you,  but  to  be  honest  with  you,  I  have  looked  at  your  record, 
and  I  do  not  think  that  Senator  D'Amato  was  exaggerating  at  all. 
I  am  very  pleased  to  support  your  nomination. 

Judge  Mordue.  Thank  you,  Mr.  Chairman. 

The  Chairman.  I  have  read  a  number  of  things.  We  have  gone 
over  it  pretty  thoroughly,  and  so  that  is  one  reason  why  I  put  you 
on  this  hearing  docket,  even  though  our  formal  hearings  had  been 
over. 

Judge  Mordue.  I  know,  Mr.  Chairman. 

The  Chairman.  But  I  decided  to  make  this  one  into  a  formal 
hearing  for  you,  so  that  we  could  take  care  of  this. 

I  cannot  promise  you,  you  can  get  through  this  year,  but  I  think 
if  there  are  going  to  be  any  that  get  through,  I  think  you  have  got 
a  pretty  good  chance 

Judge  Mordue.  Well,  thank  you. 

The  Chairman  [continuing].  Because  I  think  there  would  be  a  lot 
of  irritation  if  they  tried  to  hold  you  up,  or  any  judge  that  we  want 
to  put  through  the  committee  at  this  particular  point,  or  on  the 
floor. 

So  let's  hope  that  we  can  get  this  done  for  you.  We  will  put  you 
on  the  executive  calendar  tomorrow,  along  with  a  whole  host  of 
other  nominees  that  we  will  vote  on  in  the  committee,  and  then  we 
have  got  about  2  or  3  more  days 

Judge  Mordue.  OK. 

The  Chairman  [continuing].  To  make  sure  that  we  get  as  many 
of  you  through  as  we  can.  And  I  am  going  to  do  my  best  to  get  you 
through. 

Judge  Mordue.  Mr.  Chairman,  I  thank  you  so  much  for  what 
you  have  done.  I  appreciate  it. 
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The  Chairman.  I  want  to  commend  you  for  your  life  and  the  sac- 
rifices you  have  made  and  for  the  patriotism  that  you  have  exhib- 
ited in  your  Ufe  and  for  the  good  example  that  you  are  to  all  of  us 
of  what  really  a  Federal  judge  ought  to  be  and  really  what  a 
human  being  ought  to  be.  So  I  am  really  happy  to  have  your  nomi- 
nation before  us. 

I  want  to  commend  Senators  D'Amato  and  Moynihan  for  their 
strong  support  of  you. 

Judge  MORDUE.  Thank  you. 

The  Chairman.  I  know  this  seems  a  lot  easier  than  you  thought 
it  might  be,  and  it  is,  to  be  honest  with  you.  We  are  pressured  for 
time,  but  I  also  have  studied  enough  about  you  and  I  have  read 
enough  about  you  that  I  feel  very  good  about  this. 

So  we  are  going  to  let  you  go,  and  we  will  put  you  on  the  docket 
tomorrow  and  hopefully  get  you  through.  I  believe  you  will  make 
it,  and  I  wish  you  the  very  best  as  a  Federal  district  judge.  You 
are  just  the  kind  of  person  we  ought  to  have  on  the  bench. 

Judge  MORDUE.  I  thank  you  so  much.  My  family  thanks  you,  and 
I  hope  that  years  from  now,  you  will  be  proud  that  you  did  what 
you  did  today. 

The  Chairman.  Thank  you.  I  am  sure  I  will  be. 

Now,  the  record,  we  will  keep  it  open  for  any  additional  ques- 
tions until  the  close  of  business  today,  but  if  you  do  get  any  ques- 
tions, you  get  right  on  them 

Judge  MORDUE.  I  will. 

The  Chairman  [continuing].  Because  we  have  got  to  have  them 
back  by  tonight. 

Judge  Mordue.  OK. 

The  Chairman.  OK?  And  that  could  be  late  tonight. 

Judge  Mordue.  I  will  stick  around. 

The  Chairman.  All  right.  Well,  we  appreciate  it,  and  thank  you 
so  much. 

Judge  Mordue.  Thank  you,  sir. 

The  Chairman.  I  think  what  we  will  do  is  go  into  recess  until 
I  can  get  back  after  these  two  votes. 

So,  with  that,  we  will  recess  until  I  can  get  back. 

[Whereupon,  at  2:21  p.m.,  the  committee  was  adjourned.] 


1108 


SUBMISSION  FOR  THE  RECORD 


Senate  Judiciary  Committee  Questionnaire 
I.  BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  Full  name  (include  any  former  names  used.) 
Norman  A.  Mordue 

2.  Address:  List  current  place  of  residence  and  ofTice  address(es). 
Current  Residence: 

Syracuse,  New  York 

Office  Address: 

Onondaga  County  Courthouse 
Room  411 

401  Montgomery  Street 
Syracuse,  New  York  13202 

3.  Date  and  place  of  birth: 

June  26,  1942 
Elmira,  New  York 

4.  Marital  Status:  (include  maiden  name  of  wife,  or  husband's  name).  List  spouse's 
occupation,  employer's  name  and  business  address(es). 

Married:  January  1,  1961 

Christina  Ann  Mordue,  maiden  name  Peterson  -  Homemaker  . 

5.  Education:  List  each  college  and  law  school  you  have  attended,  including  dates  of 
attendance,  degrees  received,  and  dates  degrees  were  granted. 

NAME  OF  COLLEGE/LAW  SCHOOL        DATES  ATTENDED  DEGREE 

Syracuse  University  Entered  September  1 96 1  B  A ,  January  1 966 

Graduated  January  1966 

Syracuse  University  College  of  Law  Entered  January  1 969  J  D  ,  June  1 97 1 

Graduated  June  1971 
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Employment  Record:  List  (by  year)  all  business  or  professional  corporations,  companies, 
firms,  or  other  enterprises,  partnerships,  institutions  and  organizations,  nonprofit  or 
otherwise,  including  firms,  with  which  you  were  connected  as  an  officer,  director,  partner, 
proprietor,  or  employee  since  graduation  from  college. 

1 970- 1 972  Law  Clerk,  Onondaga  County  District  Attorney '  s  Office 

1972-1974  Assistant  District  Attorney,  Onondaga  County,  Trial  Lawyer 

1974-1976  Senior  Assistant  District  Attorney,  in  charge  of  Trial  Unit 

1976-1982  Chief  Assistant  District  Attorney  (oversaw  Trial  Unit,  in  charge 

of  the  prosecution  of  all  Homicides  in  Onondaga  County) 

1977-1985  Taught  Trial  Practice  at  Syracuse  University  College  of  Law  as  an 

adjunct  professor 

1983-1985  County  Court  Judge,  Onondaga  County 

1986-Present  Supreme  Court  Justice,  State  of  New  York 

Not  For  Profit  activities: 


1977-1980  Member,  Board  of  Directors,  Vera  House,  Onondaga  County,  New 

York,  a  not-for-profit  home  for  battered  women 

1983-1984  Korea- Vietnam  Memorial,  Inc  ,  Onondaga  County,  New  York,  President 

(built  memorial) 

1986-Present  Association  of  Justices  of  the  Supreme  Court  of  the  State  of  New  York 

I  am  presently  the  I"  Vice  President  and  am  slated  to  be  President  of 
the  Association  in  the  year  2000    I  previously  served  as  Secretary  to 
the  organization  in  1996  through  1997     Prior  to  that  I  served  as  the  5* 
Judicial  District  representative  fi-om  1992  through  1995. 

1989-1990  Member,  Board  of  Directors,  Vietnam  Outreach  Center,  Onondaga 

County,  New  York 

1995-Present  Judicial  Section  of  the  New  York  State  Bar  Association.  I  am  presently 

the  Treasurer  and  am  slated  to  be  President  of  the  Judicial  Section  in 
the  year  2000. 

1997-Present  Member,  Board  of  Directors,  Vietnam  Leadership  Program,  Onondaga 

County,  New  York 
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Military  Service:  Have  you  had  any  miRtary  service?  If  so,  give  particulars,  including 
the  dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  of  discharge  received. 

Entered  US  Regular  Army  2/26/66,  as  2"*  Lt  Infantry.  Honorably 
Discharged  as  Captain  on  12/27/68.  Serial  number:  OFI08795 

Awarded  the  Distinguished  Service  Cross,  Bronze  Star  Medal  w/V  Device,  Purple  Heart, 
Combat  Infantryman's  Badge,  National  Defense  Service  Medal,  Vietnam  Service  Medal, 
Vietnam  Campaign  Medal,  Overseas  Bar,  Air  Medal. 

Honors  and  Awards:  List  any  scholarships,  fellowships,  honorary  degrees,  and  honorary 
society  memberships  that  you  believe  would  be  of  interest  to  the  Committee. 

Justinian  Honorary  Law  Society,  1971 

1990  Letterwinner  of  Distinction,  Syracuse  University 

Received  Martindaie-Hubble's  "AV"  rating  (highest  rating) 

Bar  Associations:  List  all  bar  associations,  legal  or  judicial-related  committees  or 
conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

Onondaga  County  Bar  Association 

New  York  State  Bar  Association 

American  Bar  Association 

Judicial  Section  of  the  New  York  State  Bar  Association    I  am  presently 

the  Treasurer  and  am  slated  to  be  President  of  the  Judicial  Section  in 

the  year  2000 
Association  of  Justices  of  the  Supreme  Court  of  the  State  of  New  York 

I  am  presently  the  1"  Vice  President  and  am  slated  to  be  President  of 

the  Association  in  the  year  2000    I  previously  served  as  Secretary  to 

the  organization  in  1996  through  1997 
Woman's  Bar  Association,  Central  New  York  Chapter. 
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10.       Other  Memberships:  List  all  organizations  to  which  you  belong  that  are  active  in 

lobbying  before  public  bodies.  Please  list  all  other  organizations  to  which  you  belong. 

Lobbying  organizations: 

Military  Order  of  the  Purple  Heart 
American  Legion  Post  1468 
Disabled  American  Veterans,  Chapter  8 
Veterans  of  Foreign  Wars,  Post  403 
Vietnam  Veterans  Leadership  Program 
The  Retired  Officers  Association 
American  Association  of  Retired  Persons 
Westside  Lake  Association  (Skaneateles  Lake) 

Other  organizations: 

1"  Cavalry  Association 

Korea- Vietnam  Memorial,  Inc. 

Syracuse  University  Alumni  of  Central  New  York 

Varsity  Club  of  Syracuse  University 

Syracuse  University  Orange  Pack 

Morning  Star  Lodge  #524  -  Masonic  Lodge 

Onondaga  Hill  Masonic  Club 

Scottish  Rite  -  Masonic  Club 

Tigris  Shrine  -  Masonic  Club 

Order  of  Jesters,  Syracuse  Court  #79  -  Masonic  Club 

International  Boxing  Hall  of  Fame 

Tuscarora  Golf  Club 

Syracuse  University  Law  College  Association 

Patron  Member  of  the  Hiscock  Legal  Aide  Society 

Onondaga  Historical  Association 

Civil  War  Roundtable  of  Onondaga  Historical  Society 

YMCA 

IL       Court  Admission;  List  all  courts  in  which  you  have  been  admitted  to  practice,  with  dates 
of  admission  and  lapses  if  any  such  memberships  lapsed.  Please  explain  the  reason  for 
any  lapse  of  membership.  Give  the  same  information  for  administrative  bodies  which 
require  special  admission  to  practice. 

Admitted  to  New  York  State  Bar  on  February  16,  1972. 

Admitted  to  practice  law  before  the  United  States  Supreme  Court  on  or  about  1980. 
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12.  Published  Writings:  List  the  titles,  pubHshers,  and  dates  of  books,  articles,  reports,  or 
other  published  material  you  have  written  or  edited.  Please  supply  one  copy  of  all 
published  material  not  readily  available  to  the  Committee.  Also,  please  supply  a  copy  of 
all  speeches  by  you  on  issues  involving  constitutional  law  or  legal  policy.  If  there  were 
press  reports  about  the  speech,  and  they  are  readily  available  to  you,  please  supply  them. 

None 

13.  Health:  What  is  the  present  state  of  your  health?  List  the  date  of  your  last  physical 
examination. 

My  health  is  very  good    I  had  a  heart  attack  in  December  1986  with  minimal  after  effects    I  also 
have  a  fused  left  ankle  due  to  small  arms  fire  during  my  tour  in  Vietnam    I  have  never  missed 
any  work  after  my  hospitalization  for  my  heart  attack  since  that  date  due  to  any  medical 
condition.  I  follow  the  recommendations  of  my  physicians  by  watching  my  diet,  participating  in 
a  regular  exercise  program  and  taking  a  cholesterol-reducing  medication. 

My  last  physical  examination  with  my  internist  was  on  July  14,  1998     My  last  physical 
examination  with  my  cardiologist  was  in  the  summer  of  1997    I  have  an  examination  scheduled 
for  September  29,  1998  with  my  cardiologist. 

14.  Judicial  Office:  State  (chronologically)  any  judicial  offices  you  have  held,  whether  such 
position  was  elected  or  appointed,  and  a  description  of  the  jurisdiction  of  each  such  court. 

I  was  elected  to  a  ten-year  term  on  the  Onondaga  County  Court  Bench  located  in  Syracuse, 
New  York  in  1982  during  which  I  handled  felony  criminal  cases  and  a  minimal  amount  of  civil 
matters  and  appeals  from  lower  courts    The  lower  court  appeals  were  primarily  civil  cases  from 
the  Syracuse  City  Court  or  the  town  justice  courts  in  Onondaga  County    I  served  as  a  County 
Court  Judge  from  1983  through  1985 

I  was  elected  in  1985  to  a  fourteen-year  term  as  a  State  Supreme  Court  Justice  handling  civil 
matters,  i  served  from  1986  to  present,  sitting  in  Onondaga  County  as  well  as  in  several  other 
counties  in  New  York  State  including  fifteen  one-month  terms  in  New  York  County 
(Manhattan)    As  a  Supreme  Court  Justice,  I  have  general  jurisdiction  over  civil  matters    There 
is  no  monetary  limit  on  the  amount  that  could  be  awarded  in  a  case  before  me 


1113 


IS.        Citations:  If  you  are  or  have  been  a  judfge,  provide:  (1)  citations  for  the  ten  most 
significant  opinions  you  have  written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or  where  your  judgment  was 
afTirmed  with  significant  criticism  of  your  substantive  or  procedural  rulings;  and  (3) 
citations  for  significant  opinions  on  federal  or  state  constitutional  issues,  together  with  the 
citation  to  appellate  court  rulings  on  such  opinions.    If  any  of  the  opinions  listed  were  not 
officially  reported,  please  provide  copies  of  the  opinions. 

(1)        Zaccaro  v.  Parker.  169  Misc.  2d  266  645  N.Y.S  2d  985  (S.  Ct  Onondaga  County  1996)  afFd 
A.D.2d ,645  N  Y  S  2d  985  (4*  Dept  1997) 

Blake  v.  Scribner.  168  Misc  2d  595,  644  N.Y.S. 2d  878  (S  Ct.  Onondaga  County  1996) 

Hallenbeck  v  Onondaga  County  Resource  Recovery  Agency  (copy  attached),  afTd  225  A.D.2d 
1036,  639  N.Y.S  2d  627  (4*  Dept  1996) 

Equil  Ltd  v  E&E  Contractors.  Inc  (copy  attached)  (S  Ct.  Onondaga  County  1996) 

Lee  Crossley  &  Associates.  Inc  v  Batlle.  167  Misc  2d  183,  636  N  Y  S  2d  274  (S  Ct. 
Onondaga  County  1995) 

CNY  Mechanical  Associates.  Inc  v.  Fidelity  &  Guaranty  Ins.  Co.  (copy  attached),  afTd  212 
A.D.2d  989,  624  N  Y  S  2d  700  (4*  Dept  1995) 

Sovik  v.  Hoean  (copy  attached),  affd  199  A.D.2d  1096,  608  NY  S.2d  136  (4*  Dept  1993) 

Pichel  y.  Hanover  Ins.  Co  .  155  Misc  2d  746,  589  N.Y.S.2d  979  (S  Ct  Onondaga  County 
1992)  affd  192  A.D.2d  1 132,  598  N  Y.S.2d  749  (4*  Dept  1993) 

Long  v.  Pompev  Hill  Fire  Dept..  143  Misc  2d  408,  539  N.Y.S.2d  1014  (S  Ct.  Onondaga 
County  1989)  affd  167  A.D.2d  976,  563  N  Y.S.2d  709  (4*  Dept  1990) 

Mobil  Oil  Corp.  v  Syracuse  Industrial  Development  Agency  (copy  attached),  afTd  152  AD. 2d 
988  544  N.Y.S.2d  767(4*  Dept  1989),  affd  76  N.Y.2d  428,  559  N.Y.S.2d  947.  559  N.E.2d 
641,  559  N.Y.S.2d  947  (Ct.  Appeals  1990) 
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(2)        The  following  is  a  short  summary  of  and  citations  for  all  appellate  opinions  where  my  decisions 
were  reversed  or  where  my  judgment  was  affirmed  with  significant  criticism  of  my  substantive  or 
procedural  rulings    Although  this  list  appears  to  be  lengthy,  please  remember  that  I  have  been  a 
sitting  trial  judge  for  almost  sixteen  years    While  I  do  not  have  a  count  of  the  total  number  of 
cases  that  I  have  handled  during  that  time,  my  case  load  from  last  year  might  serve  as  an 
example  of  a  typical  year's  docket.  In  the  year  1997,  I  had  434  cases  assigned  to  me  Also,  I 
was  assigned  350  additional  cases  on  an  ex  parte  basis  during  the  last  twelve  months.  Each  year 
I  sit  on  two  ex  parte  terms  with  approximately  the  same  number  of  cases  as  I  handled  during  the 
last  twelve  months.  In  addition,  in  New  York  State,  the  denial  of  a  summary  judgment  motion  is 
appealable,  a  situation  that  is  not  present  in  many  other  states,  nor  in  the  federal  court  system. 

REVERSALS: 


Arbitration  between  Travelers  Ins  Co  and  Delosh. A.D.2d ,  672  N  Y  S  2d  219  (4'*  Dept  1998) 

Automobile  insurer  petitioned  to  stay  arbitration  of  its  insured's  claim  for  supplemental 
underinsured  motorist  benefits,  asserting  that  the  insured  had  not  complied  with  the  notice  requirement 
of  the  insurance  policy    The  Supreme  Court,  Appellate  Division,  reversed  my  denial  of  the  petition, 
holding  that  whether  notice  given  four  months  after  diagnosis  of  a  potential  serious  injury  was  "as  soon 
as  practicable"  presented  a  fact  question. 

Mtr  of  Richard  J  A  by  Dixie  B  v  Wing. A.D2d ,  670  N  Y  S.2d  948  (4*  Dept  1998) 

Child  sought  Article  78  review  of  denial  of  his  request  for  public  assistance  benefits  The  Supreme 
Court,  Appellate  Division,  reversed  my  decision  annulling  the  determination  of  the  Department  of  Social 
Services  and  held  that  the  child  failed  to  exhaust  his  administrative  remedies,  and  a  rational  basis  existed 
for  the  determination  that  the  child  was  ineligible  under  the  Family  Unit  rule  for  public  assistance 

Gluck  V  Citv  of  Syracuse. AD  2d ,  665  NY  S  2d  135  (4'^  Dept  1997),  appeal  dismissed  91 

N  Y.2d921,669NY.S2d262,  692NE2d  131  (Ct  Appeals  1998) 

Taxicab  operators  filed  action  against  city  seeking  money  damages  for  violation  of  alleged  property 
rights  in  medallions  allowing  them  to  pickup  passengers  at  city  airport  The  Supreme  Court,  Appellate 
Division,  reversed  my  decision  granting  summary  judgment  to  Plaintiffs  and  held  that  because  the  taxicab 
operators  had  no  property  interest  in  their  annual  airport  taxi  medallions,  they  were  not  entitled  to 
compensation  upon  the  city's  repeal  of  the  ordinance  providing  for  the  issuance  of  the  medallions. 

Brzostek  v  Citv  of  Syracuse.  238  AD  2d  947,  661  N.Y.S.2d  142  (4*  Dept  1997) 

Permanently  disabled  firefighter  brought  a  proceeding  challenging  the  denial  of  his  request  for  wage 
supplemental  benefits  under  the  Municipal  Law  The  Supreme  Court,  Appellate  Division,  reversed  my 
determination  that  the  proceeding  was  untimely  and  held  that  the  firefighter's  request  for  wage  supplemental 
benefits  was  not  required  to  be  brought  within  four  months  of  the  proceeding  in  which  the  firefighter  was 
denied  under  General  Municipal  Law  the  full  amount  of  his  wages  until  his  disability  ceased 

Citicorp  Morteaee.  Inc  v.  Chen.  237  AD  2d  968,  656  N  Y  S.2d  985  (4*  Dept  1997) 

Mortgage  company  brought  a  foreclosure  action  seeking  to  foreclose  a  mortgage  based  upon  non- 
payment The  Supreme  Court,  Appellate  Division  reversed  my  decision  granting  summary  judgment  to 
Plaintiff  and  held  that  Plaintiff  failed  to  raise  a  triable  issue  of  fact  by  evidentiary  proof  in  admissible  form 
after  Defendants  submitted  proof  in  evidentiary  form  establishing  that  a  Co-Defendant  had  made  some 
payments  of  principal  and  interest. 
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Barnes  v.  Barnes.  234  A.D.2d  959,  65 1  N.  Y.S  2d  "776  (4*  Dept  1996) 

In  a  divorce  proceeding,  the  Supreme  Court,  Appellate  Division,  reversed  my  decision  granting 
permanent  custody  to  one  party  and  held  that  a  hearing  was  required  prior  to  an  award  of  permanent 
custody  of  children  to  one  party  based  on  the  other  parent's  violation  of  previous  court  orders,  and  net 
worth  statements  and  other  financial  data  were  required  before  an  order  of  child  support  could  be  made. 

Arbitration  between  Liberty  Mutual  Ins.  Co.  and  Allstate  Ins.  Co  .  234  A.D.2d  901,  651  N.Y.S.2d  784(4* 
Dept  1996) 

Insurance  company  petitioned  for  vacatur  of  arbitration  award  on  the  ground  that  neither  vehicle 
involved  in  the  collision  weighed  more  than  6,500  pounds.  The  Supreme  Court,  Appellate  Division, 
reversed  my  granting  the  petition  and  held  that  the  first  insurance  company  waived  any  contention  that  the 
claim  was  not  arbitrable  by,  inter  alia,  failing  to  apply  for  a  stay  of  arbitration  before  arbitration  and  may 
not  later  seek  to  vacate  the  arbitration  award  on  the  ground  that  the  arbitrator  exceeded  his  or  her  power 

CNY  Mechanical  Associates.  Inc.  v  Fidelity  and  Guaranty  Ins.  Co..  229  AD  2d  950,  646  N.Y  S.2d  483 
(4* Dept  1996) 

Plaintiff  sought  to  disqualify  Defendant's  attorneys  from  representing  Defendant  The  Supreme 
Court,  Appellate  Division,  reversed  my  disqualification  of  the  law  firm  finding  that  Plaintiff  failed  to  show 
that  the  former  representation  by  the  law  firm  of  Plaintiff  and  the  current  representation  by  the  law  firm  of 
Defendant  are  substantially  related  and  that  there  was  no  proof  that  the  law  firm  acquired  any  confidential 
information  during  the  prior  representation  of  Plaintiff  by  the  law  firm's  predecessor  law  firm. 

Cmll  v.  State  Farm  Fire  &  Casualty  Co..  225  A.D.2d  1071,  639  N.Y.S.2d  601  (4'"  Depi  1996) 

Victim  of  automobile  accident,  insured,  and  insured's  spouse  brought  action  against  liability  insurer  to 
recover  under  policy  for  insured's  vehicle  that  was  not  involved  in  accident.  The  Supreme  Court,  Appellate 
Division,  reversed  my  declaration  that  the  insured's  policy  provided  excess  coverage  while  she  was  driving 
her  spouse's  vehicle,  and  held  that  the  policy  issued  to  the  insured  did  not  provide  coverage  for  the  insured 
while  she  was  driving  her  spouse's  vehicle. 

Durantini  v.  Durantini.  225  A.D.2d  1061,  639  N.Y.S.2d  213  (4*  Dept  1996) 

A  qualified  domestic  relations  order  was  entered  after  ex-husband  was  terminated  from  his 
employment  due  to  disability.  The  Supreme  Court,  Appellate  Division,  reversed  my  issuance  of  that  order 
and  held  that  the  order  was  erroneous  insofar  as  it  included  a  "permanent  total  disability  retirement"  benefit 
as  part  of  the  ex-husband's  "retirement  benefit"  and  ordered  a  fixed  percentage  to  the  wife 

Kleen  Food  Store.  Inc  v.  D'Aneelo.  222  A.D.2d  1110,  636  N.Y.S.2d  687  (4*  Dept  1995) 

Petitioner  sought  a  modification  of  the  penalty  of  fifteen  days  license  suspension,  to  be  served 
forthwith,  imposed  on  petitioner  for  violating  Alcoholic  Beverage  Control  Law  §  65(1).  The  Supreme 
Court,  Appellate  Division  reversed  and  held  that  the  penalty  is  not  so  disproportionate  to  the  offense  as  to 
be  shocking  to  one's  sense  of  fairness  and  the  fact  that  respondents  proposed  a  less  severe  sanction  in  its 
compromise  offer,  which  petitioner  rejected,  did  not  warrant  modification  of  the  penalty  imposed. 

Kirkoatrick  v.  Diversified  Sports.  Inc  .  216  AD  2d  891.  629  N.  Y.S. 2d  151  (4"^  Dept  1995) 

Painter  sued  health  club  for  violation  of  scaffolding  law  based  on  injuries  he  suffered  when  he  fell 
from  a  ladder  placed  on  top  of  the  scaffolding  while  he  was  painting  a  basketball  court  The  Supreme 
Court,  Appellate  Division  reversed  by  denial  of  partial  summary  judgment  on  liability  and  held  that  the  club 
was  liable,  the  class  of  persons  protected  by  the  scaffolding  law  included  all  workers  on  the  job,  and  the  fact 
that  the  painter  was  the  only  witness  to  the  beginning  of  his  fall  did  not  preclude  summary  judgment 
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Penn  Advertising.  Inc.  v.  City  Planning  Commission  of  Syracuse,  210  A.D.2d  908,  621  NY  S.2d  986  (4* 
Dept  1994) 

Petitioner  sought  to  annul  Respondents'  determination  denying  Petitioner's  application  for  a  permit 
to  erect  certain  advertising  signs  The  Supreme  Court,  Appellate  Division,  reversed  my  granting  of  that 
application  and  held  that  respondents'  resolution  denying  petitioner's  application  for  a  permit  to  erect  the 
signs  was  supported  by  substantial  evidence 

Matter  of  Arbitration  between  Prue  and  Citv  of  Syracuse.  201  AD  2d  894,  607  N.Y.S.2d  756,  (4**  Dept 
1994) 

Arbitration  was  brought  between  police  benevolent  association,  city,  and  firefighters  association. 
The  Supreme  Court,  Appellate  Division,  reversed  my  vacatur  of  the  award  and  held  that  the  award  had  a 
rational  basis  and  was  not  arbitrary  and  capricious,  the  municipality  did  not  necessarily  have  the  ability  to 
pay  the  increased  wages  sought  based  upon  the  fact  that  it  had  not  exhausted  its  constitutional  taxing  limit, 
and  the  issue  of  whether  the  arbitrator  exceeded  the  scope  of  his  authority  by  making  a  determination 
regarding  the  nonmandatory  subject  of  bargaining  and  by  imposing  punitive  damages  was  moot. 

Norstar  Bank  of  Central  NY  v  Ortem  Knab  Corp  .  195  AD  2d  947,  601  N.Y.S  2d  747  (4*^  Dept  1993), 
Iv  to  appeal  to  Ct.  of  Appeals  denied,  86  N.Y.2d  703,  631  N.Y.S.2d  607,  655  N.E.2d  704  (Ct.  Appeals 
1995) 

Bank,  which  was  both  mortgagee  and  lessee  respecting  land,  brought  action  against  mortgagors  and 
lessors  for  foreclosure  of  two  mortgages  The  Supreme  Court,  Appellate  Division,  reversed  my  granting 
Plaintiffs  cross-motion  for  summary  judgment  and  held  that  the  stipulation,  entered  into  by  an  individual 
who  was  both  mortgagor  and  lessor  and  the  individual's  wife  in  settlement  of  their  matrimonial  action, 
which  assigned  the  individual's  right  to  receive  rents  under  leases  constituted  a  material  breach  of  the 
mortgages  and  security  agreements  with  the  bank,  the  stipulation  was  not  a  breach  of  the  leases  with  the 
bank,  and  the  rents  due  ft^om  the  bank  could  be  offset  against  the  amount  due  under  the  mortgage. 

Cami  V  Charles  W  Jacobsen.  Inc  .  193  AD  2d  1082,  598  NY  S  2d  409  (4*  Dept  1993) 

Building  occupant  brought  a  negligence  action  against  the  owner  of  a  rug-cleaning  business  in  an 
adjacent  building  claiming  that  she  was  injured  as  a  result  of  exposure  to  moth-flake  fijmes  The  Supreme 
Court,  Appellate  Division,  reversed  my  denial  of  the  business'  motion  for  summary  judgment  and  held  that 
the  business'  uncontradicted  evidence  showed  that  the  occupant's  alleged  injuries  were  not  reasonably 
foreseeable  consequence  of  the  business'  use  of  moth  flakes. 

Mickelson  v.  Babcock.  190  AD  2d  1037,  593  N  Y  S  2d  657  (4*  Dept  1993) 

Motorist  brought  suit  against  a  town  and  another  driver  seeking  to  recover  damages  for  injuries 
sustained  in  a  two-car  head-on  collision  The  Supreme  Court,  Appellate  Division,  reversed  my  grant  of 
summary  judgment  in  favor  of  both  defendants  and  held  that:  the  town  which  was  allegedly  negligent  in 
allowing  shoulders  and  pavement  edges  of  road  to  deteriorate  thereby  narrowing  usable  portion  of  highway 
so  that  vehicles  proceeding  in  opposite  directions  could  not  safely  pass  was  not  entitled  to  summary 
judgment  in  its  favor  in  motorist's  personal  injury  suit  where  the  town  submitted  no  affidavit  by  a  person 
having  first-hand  knowledge  showing  that  the  town  did  not  have  written  notice  of  the  alleged  defect  in  the 
highway  or  negating  motorist's  allegations  and  whether  plaintiff  motorist's  deposition  testimony  that  she  had 
no  recollection  of  how  the  automobile  accident  occurred  and  her  subsequent  averments  concerning  the 
termination  of  her  amnesia  were  true,  or  were  feigned  to  resist  summary  judgment,  presented  a  credibility 
issue  that  could  not  be  resolved  by  summary  judgment 
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Lavlon  v  Shaver.  187  AD  2d  983,  590  N  Y  S  2d  (515  (4"^  Dept  1992) 

A  bicyclist  injured  in  an  accident  caused  by  an  unchained  dog  brought  an  action  against  the  dog 
owner  alleging  negligence  The  Supreme  Court,  Appellate  Division,  reversed  by  award  of  damages  to  the 
bicyclist  and  held  that  I  should  not  have  submitted  to  the  jury  the  issue  of  the  bicyclist's  violation  of  the 
Vehicle  and  Traffic  Law,  a  jury  charge  on  the  doctrine  of  assumption  of  the  risk  was  not  warranted,  the 
failure  of  the  jury  to  award  damages  for  future  pain  and  suffering  was  against  the  weight  of  the  evidence, 
and  1  should  not  have  allowed  the  jury  to  impeach  its  damages  verdict. 

Ennen  v.  Fallico.  185  AD  2d  631,  587  NY  S  2d  876  (4'^  Dept  1992) 

Plaintiff  was  injured  in  an  automobile  collision  between  plaintiff  and  defendant  The  Supreme  Court, 
Appellate  Division,  reversed  my  order  granting  plaintiffs  motion  for  partial  summary  judgment  on  the  issues 
of  defendant's  negligence  and  plaintiffs  contributory  fault  and  held  that  summary  judgment  was  improperly 
granted  to  plaintiff  because  Plaintiff  failed  to  sustain  her  burden  on  the  motion  for  summary  judgment  by 
conclusively  establishing  defendant's  negligence  and  her  own  freedom  from  contributory  fault 

Mtr  of  Arbitration  between  Marcellus  Central  School  District  and  Marcellus  School  Office  Personnel 
Association.  177  AD  2d  935,  577  N  Y  S  2d  981  (4*  Dept  1991) 

Union  brought  action  seeking  to  compel  arbitration  on  a  grievance  based  upon  a  claimed 
violation  of  seniority,  layoff  and  dismissal  provisions  of  contract    The  Supreme  Court,  Appellate 
Division,  reversed  my  order  staying  arbitration  and  held  that  the  court's  role  in  reviewing  applications  to 
stay  arbitration  is  limited  one  and  it  is  not  for  court  to  interpret  substantive  conditions  of  contract  or  to 
determine  merits  of  dispute,  and  the  court  cannot  stay  arbitration  based  on  an  assumption  that  the 
arbitrator  will  exceed  his  powers  as  delimited  in  an  agreement  or  that  the  arbitrator  will  render  an  award 
violative  of  public  policy 
Lavyton  v  County  of  Onondaga,  177  AD  2d  1023,  577  NY  S.2d  743  (4*  Dept  1991) 

Injured  passenger  brought  action  against  county  and  others  to  recover  for  allegedly  negligent 
failure  to  remove  snow  or  ice   The  Supreme  Court,  Appellate  Division,  reversed  my  denial  of  the 
county's  motion  for  summary  judgment  and  held  that  the  county  could  not  be  liable  for  allegedly 
negligent  failure  to  remove  snow  or  ice  where  Plaintiff  did  not  contend  that  the  county  had  actual  notice 
or  prior  written  notice  of  a  highway  defect  involving  snow  or  ice  as  required  by  the  county's  local  laws 

McCarthy  v  McCarthy.  172  AD  2d  1040,  569  N  Y  S  2d  547  (4* Dept  1991) 

In  this  matrimonial  action,  the  wife  sought  an  award  of  counsel  fees.  The  Supreme  Court, 
Appellate  Division,  reversed  my  award  of  counsel  fees  to  the  wife  during  the  pendency  of  her  divorce 
action  and  held  that  award  of  counsel  fees  was  premature,  as  wife  had  bank  account  of  over  $70,000 
with  which  to  pay  her  own  attorney  fees  and  might  be  entitled  to  substantial  distributive  award  if  she 
succeeded  at  trial. 

Travelers  Ins  Co  v  Onondaga  County  Solid  Waste  Disposal  Authority.  171  AD  2d  1024,  569 
NYS  2d  230  (4*  Dept  1991) 

Landfill  brought  negligence  and  contract  actions  against  solid  waste  disposal  authority,  alleging 
that  fire  which  occurred  at  landfill  following  authority's  delivery  of  "hot"  compacted  load  of  trash  was 
due  to  the  delivery    The  Supreme  Court,  Appellate  Division,  reversed  my  decision  finding  the  authority 
negligent  and  finding  the  landfill  50%  contributorily  negligent  and  held  that  the  authority  could  not  be 
held  liable  on  either  a  negligence  theory  or  on  a  contract  theory 
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Royal  Ins  Co.  of  America  v  Vmcigueira.  167  AD  2d  873,  561  N.Y.S.2d  969  (4*  Dept  1990)  Iv  to 
appeal  to  Ct.  of  Appeals  denied,  77  NY  2d  805,  568  N  Y  S  2d  913,  571  N  E  2d  83  (Ct  Appeals  1991) 

An  insurer  applied  to  stay  arbitration  of  its  insured's  claim  for  underinsurance  benefits.  The 
Supreme  Court,  Appellate  Division,  reversed  my  denial  of  the  application  and  held  that  the  insured  did 
not  have  underinsurance  coverage  based  on  the  absence  of  a  limit  on  per  person  uninsured  motorist 
coverage  on  the  declarations  page  of  the  policy 

Koaeel  v.  Rvan  Homes.  Inc..  167  A.D.2d  822,  562  N.Y.S.2d  312  (4*  Dept  1990) 

Purchasers  of  a  new  home  brought  suit  alleging  causes  of  action  in  fi'aud,  negligence  and 
deceptive  business  praaices  against  sales  agent  and  developers  arising  out  of  the  agent's  alleged  willful 
and  fi-audulent  misrepresentation  of  future  monthly  tax  liability  on  the  property  in  order  to  induce  the 
sale.  The  Supreme  Court,  Appellate  Division,  reversed  my  denial  of  summary  judgment  and  held  that 
the  agent's  expressions  of  opinion  concerning  future  tax  liability  could  not  give  rise  to  causes  of  action 
in  fraud,  negligence  or  deceptive  business  practices 

Hamillv  TownofDewitt.  162  A.D.2d  1012,  557  N.Y.S.2d  217  (4*  Dept  1990) 

Administrator  of  the  estate  of  decedent,  who  was  stabbed  to  death  in  an  apartment  after  village 
police  searched  and  failed  to  locate  and  arrest  the  assailant  sued  the  town  and  village  seeking  to  hold 
them  liable  for  the  alleged  negligent  conduct  of  their  police  officers  in  the  investigation.  The  Supreme 
Court,  Appellate  Division,  reversed  my  order  finding  that  for  the  estate  and  held  that  the  alleged 
negligence  of  town  police  was  not  a  breach  of  any  duty  owed  to  decedent. 

LaDuke  v  State  Farm  Ins  Co  .  158  AD  2d  137,  557  N.Y.S  2d  221  (4*  Dept  1990) 

Insured  brought  action  against  his  automobile  insurer,  arising  out  of  the  insurer's  failure  to 
provide  no-fault  coverage  on  grounds  that  the  insured  had  been  intoxicated  and  that  his  intoxication  was 
a  contributing  cause  of  his  accident    The  Supreme  Court,  Appellate  Division,  reversed  my  ruling  that  a 
certified  copy  of  plaintifiPs  hospital  record  relating  to  a  blood  alcohol  test  was  inadmissible  because  the 
foundation  was  insufficient  and  my  judgment  finding  that  the  insured's  intoxication,  if  any,  was  not  a 
contributing  cause  of  the  accident  and  held  that  the  poriion  of  the  hospital  record  relating  to  the  blood 
alcohol  test  was  not  inadmissible  for  lack  of  foundation. 

Szakalski  v  Aubrv.  148  AD  2d  972,  539 N.Y.S  2d  207  (4*  Dept  1989) 

Patient  whose  intrauterine  device  became  lodged  within  a  pelvic  mass  brought  a  medical 
malpractice  action  against  the  physician  who  had  inserted  it.    The  Supreme  Court,  Appellate  Division 
reversed  my  denial  of  defendant's  motion  to  dismiss  the  complaint  for  a  violation  of  the  statute  of 
limitations  where  I  found  that  the  lUD  was  transformed  fi'om  a  fixation  device  to  a  foreign  object  and 
held  the  foreign  object  discovery  rule  does  not  apply  to  fixation  devices  which  are  intentionally 
implanted  within  a  person's  body. 

Blais  Construction  Co .  Inc  v  Hanover  Square  Associates-One.  147  AD  2d  901,  538  N.Y.S.2d  728 
(4*  Dept  1989) 

Plaintiff  filed  a  note  of  issue  and  statement  of  readiness  indicating  that  the  case  was  ready  to  go 
to  trial.  The  Supreme  Court,  Appellate  Division,  reversed  my  refusal  to  vacate  the  note  of  issue  and 
statement  of  readiness  because  the  case  is  not  ready  for  trial  and  held  that  defendants  had  not  had  a 
reasonable  opportunity  to  complete  discovery. 
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Marine  Midland  Bank.  N  A  v.  Bob  Daubnev  Bowjing  Enterprises.  Inc..  136  A.D.2d  963,  524  N.Y.S.2d 
945  (4*  Dept  1988)  Iv  to  appeal  to  Ct.  of  Appeals  denied,  72  NY  2d  810,  534  N  Y  S  2d  938,  53 1 
N.E.2d  658  (Ct.  Appeals  1988) 

Bank  instituted  an  action  against  an  individual  guarantor  of  corporate  loan.  The  Supreme  Court, 
Appellate  Division,  reversed  my  granting  the  guarantor  leave  to  plead  the  affirmative  defense  of 
termination  and  my  entry  of  summary  judgment  for  the  guarantor  and  held  that  the  agreement  could  not 
have  been  orally  terminated  and  the  fact  that  an  additional  guarantee  was  obtained  from  a  third  party  did 
not  extinguish  the  guarantor's  initial  obligation,  absent  a  writing  to  that  effect. 

Sovik  V.  Shearson  Lehman/American  Express.  Inc..  127  A.D.2d  996,  512  N.Y.S  2d  751  (4*  Dept  1987) 

The  parties  submitted  stipulated  facts  to  the  court  for  decision    The  Supreme  Court,  Appellate 
Division,  reversed  my  findings  based  upon  those  submitted  facts  and  held  that  I  erred  in  deciding 
purporting  action  on  submitted  facts  because  the  submission  was  incomplete  and  held  that  I  improperly 
considered  affidavits  submitted  by  parties  which  raised  factual  issues. 

People  V.  Parent.  103  AD  2d  617,  481  N  Y  S.2d  536  (4*  Dept  1984) 

Defendant  appealed  his  conviction  of  burglary  in  the  second  degree   Another  defendant  was 
convicted  in  the  Onondaga  County  Court  before  Judge  Patrick  J  Cunningham  also  of  burglary  in  the 
second  degree    The  appeals  were  consolidated.  The  Supreme  Court,  Appellate  Division,  reversed  both 
cases  and  held  that  the  officer's  seizure  of  defendants  was  not  based  on  reasonable  suspicion  or  probable 
cause,  and  the  seizure  of  evidence,  including  various  items  allegedly  stolen  in  a  burglary,  was  not 
justified  where  the  initial  stop  of  the  defendants  was  unlawful  absent  an  independent  establishment  of 
probable  cause. 

MODIFICATIONS 

Hill  V.  Coming  Inc..  237  A  D.2d  881,  654  N.Y.S.2d  5247(4*  Dept  1997),  Iv  to  appeal  to  Ct  of  Appeals 
denied,  90  N.Y.2d  884,  661  N.Y.S.2d  826,  684  N  E,2d  275  (Ct.  Appeals  1998) 

Independent  trucking  contractor  sued  the  general  contractor  on  a  demolition  site  and  sued  the 
site  owner  for  injuries  he  suffered  when  he  slipped  and  fell  on  snow  and  ice  as  he  walked  from  his  truck 
to  the  job  trailer  provided  by  the  general  contractor.  The  Supreme  Court,  Appellate  Division,  modified 
my  denial  of  defendants'  summary  judgment  motions  and  held  that  the  general  contractor  and  demolition 
site  owner  did  not  breach  a  common-law  duty  to  provide  a  safe  workplace,  and  an  independent 
contractor  could  not  recover  from  the  general  contractor  or  site  owner  under  a  statute  governing  the 
guarding  of  demolition  sites 

Levev  v.  A  Leventhal  &  Sons.  Inc  .  231  AD  2d  877,  647  N  Y  S  2d  597  (4*  Dept  1996) 

The  Supreme  Court,  Appellate  Division,  upheld  my  denial  of  an  employer's  motion  for  summary 
judgment  but  found  that  I  erred  in  granting  plaintiffs  cross-motion  seeking  a  declaratory  judgment 
because  the  construction  of  the  ambiguous  language  of  the  agreement  presented  a  question  of  fact. 

Welch  Allvn.  Inc  v  Vail  Tool  Co..  Inc..  219  AD  2d  824,  631  N  Y.S.2d  972  (4*  Dept  1995) 

Defendants'  attorneys  filed  an  application  to  withdraw  as  Defendants'  counsel,  and  plaintiff 
moved  for  partial  summary  judgment.  The  Supreme  Court,  Appellate  Division  held  that  I  properly 
permitted  and  granted  the  attorney's  application  to  withdraw  but  that  I  erred  in 
simultaneously  granting  summary  judgment  for  plaintiff  rather  than  ordering  a  30-day  stay  to  enable 
defendants  to  obtain  new  counsel  to  oppose  plaintiffs  motion  on  the  merits 
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Nitzke  V  Loveland.  188  AD  2d  1058,  598  NY  S.'2d  165  (4*  Dept  1992) 

A  motor  vehicle  operator  brought  an  action  against  defendants  arising  out  of  defendants'  truck 
striking  plaintiffs  vehicle  from  behind    The  jury  returned  a  verdict  apportioning  fault  between  the 
parties    I  concluded  that  the  jury's  apportionment  of  fault  was  not  supported  by  legally  sufficient 
evidence    The  Supreme  Court,  Appellate  Division,  held  that  the  finding  that  the  plaintiff  operator  was 
comparatively  negligent  was  supported  by  evidence  that  vehicle  stopped  abruptly  in  the  lef^  passing  lane 
of  an  arterial  highway    The  Appellate  Division  further  found  that  I  erred  in  denying  defendants'  post 
trial  motion  to  reduce  the  verdict  by  the  amount  plaintiff  received  in  Workers'  Compensation  benefits 
for  lost  wages  and  medical  expenses    The  Appellate  Division  held  that  I  properiy  determined  that  the 
jury's  failure  to  award  damages  for  plaintiffs  past  and  fijture  pain  and  suffering  was  contrary  to  the 
weight  of  the  evidence 

Vicom.  Inc  v  Silverwood  Development.  Inc  ,  188  AD  2d  1057,  591  N  Y  S  2d  919(4*  Dept  1992) 

Plaintiff  brought  action  against  defendant  arising  out  of  a  lease  agreement  I  dismissed  the 
complaint  and  sanctioned  plaintiff  $9,925  for  commencing  the  action  in  New  York  without  a 
jurisdictional  basis  and  for  persisting  in  asserting  that  New  York  had  jurisdiction    The  Supreme  Court, 
Appellate  Division,  held  that  plaintiff  was  not  without  a  good-faith  legal  or  factual  basis  in  choosing 
New  York  as  forum,  rather  than  commencing  action  in  Texas,  the  forum  designated  by  lease  agreement, 
I  properly  sanctioned  plaintiff  for  maintaining  the  action  af^er  defendants  had  asserted  a  valid 
jurisdictional  objection  and  for  repeating  groundless  and  misleading  assertions  that  defendant  had 
consented  to  suit  in  New  York  but,  in  exercise  of  its  discretion,  reduced  the  amount  of  the  sanction 
from  $9,925  to  $4,000 

Kennev  v  Zimmerman.  185  AD  2d  690,  586  N  Y  S  2d  80  (4"^  Dept  1992) 

Motorist  whose  original  judgment  in  a  personal  injury  action  in  her  favor  was  reversed  by  the 
Supreme  Court,  Appellate  Division  and  whose  second  trial  ended  in  a  verdict  of  no  cause  for  action 
brought  a  legal  malpractice  action  against  the  two  attorneys  who  represented  her    The  Supreme  Court, 
Appellate  Division,  upheld  my  grant  of  summary  judgment  to  the  motorist  as  to  the  first  attorney  and 
found  that  the  failure  of  the  attorney  to  mention  the  motorist's  specific  injury  in  the  bill  of  particulars 
and  to  disclose  the  physician's  findings  rendered  the  attorney  liable  for  legal  malpractice,  but  modified 
my  judgment  as  to  the  second  attorney,  finding  that  a  material  issue  of  fact  as  to  whether  the  second 
attorney  for  the  motorist  was  negligent  in  failing  to  call  one  of  the  motorist's  treating  physicians  and 
whether  the  failure  was  a  proximate  cause  of  the  motorist's  loss  precluded  granting  summary  judgment 
against  the  second  attorney 

Elstein  v  Board  of  Trustees  of  the  Village  of  Skaneateles.  184  AD  2d  1079,  584  N  Y.S  2d  374  (4* 
Dept  1992) 

Plaintiff  owns  a  parcel  in  the  Village  of  Skaneateles  which,  at  the  time  of  purchase,  was  zoned  as 
Residential  B,  which  allowed  for  the  construction  of  multifamily  units  and  apartments    In  1986,  the 
Village  enacted  an  amendment  to  its  zoning  ordinance,  redesignating  the  Residential  B  district  as 
Residential  A-2  and  which  placed  more  restrictive  requirements  on  the  zone    Plaintiff  contends  that  the 
amended  ordinance  should  not  be  applied  to  his  property  because  he  had  made  a  subdivision  application 
under  the  prior  ordinance    The  Supreme  Court,  Appellate  Division,  upheld  my  determination  that  the 
amended  ordinance  could  be  applied  to  the  landowners  land,  and  the  landowner  who  did  not  allege 
environmental  injury  lacked  standing  to  raise  a  SEQRA  challenge  to  ordinance  but  found  that  I  erred  in 
dismissing  that  part  of  the  complaint  requesting  declaratory  relief 
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Tarolli  v.  Continental  Casualty  Co  .  181  AD  2d  162I,  581  N  Y  S  2d  510  (4*  Dept  1992) 

Insurer  appealed  from  my  order  granting  summary  judgment  that  it  was  obligated  to  defend  and 
indemnify  a  construction  equipment  owner  in  an  action  against  him  by  an  injured  equipment  transporter. 
The  Supreme  Court,  Appellate  Division,  held  that  the  equipment  owner  was,  under  the  circumstances,  a 
"lessee  or  borrower"  engaged  in  "moving  property  to  or  from  a  covered  auto,"  i.e.,  the  trailer,  and  thus 
was  insured  within  meaning  of  appellant's  policy,  but  disagreed  with  my  ruling  as  to  excess  coverage 
and  found  that  the  coverage  pravided  to  the  equipment  owner  by  another  insurer  was  also  primary, 
rather  than  being  excess  to  that  provided  by  the  appellant  insurer 

Rein  Monroe  Associates  v.  Royal  Ins.  Co.  of  America,  175  AD. 2d  582,  572  N.Y.S  2d  247  (4*  Dept 
1991) 

Insured  brought  action  against  insurer,  alleging  unfair  claims  settlement  practices.  The  Supreme 
Court,  Appellate  Division,  held  that  I  erred  in  failing  to  dismiss  plaintiffs  fourth  and  fifth  causes  of 
action  because  plaintiffs  fourth  cause  of  action  seeks  damages  premised  on  alleged  violations  of 
Insurance  Law  s  2601  which  does  not  create  a  private  right  of  action  and  its  fifth  cause  of  action  seeks 
damages  on  a  common-law  theory  of  bad  faith  premised  on  the  unfair  claim  settlement  practices, 
however,  plaintiff  failed  to  offer  any  proof  to  demonstrate  a  pattern  of  bad  faith  or  unfair  practices. 

SWSA Corp.  v.  Allrieht  Auto  Parks,  Inc..  154  AD  2d  900,  547  N.Y.S. 2d  161  (4'*'  Dept  1989) 

Lessor  brought  an  action  against  its  lessee,  alleging,  inter  alia,  a  breach  of  a  rental  agreement. 
The  Supreme  Court,  Appellate  Division,  held  that  it  agreed  with  my  decision  that  all  but  one  of  the 
causes  of  action  should  be  dismissed,  but  found  that  I  improperly  dismissed  the  second  cause  of  action 
for  damages  for  breach  of  the  rental  agreement  against  a  defendant  that  did  not  challenge  the  adequacy 
of  plaintiffs  proof  of  damages  in  that  cause  of  action  but  contended  instead  that  plaintiff  failed  to  show 
that  the  lease  was  assigned  to  it  by  the  predecessor  corporation  and,  thus,  plaintiff  lacks  standing  to 
maintain  that  action    The  Appellate  Division  found,  however  that  defendant  waived  the  issue  of 
standing  by  failing  to  raise  it  in  its  answer  and  that  defendant  alleged  in  its  answer  "that  plaintiff 
corporation  is  the  successor  in  interest  to  325-345  South  Warren  Street  Associates,  the  former  owner  of 
the  premises  in  question."  Also,  plaintiff  presented  evidence  that  the  Associates  acquired  the  assets  of 
the  original  corporation,  which  would  include  an  interest  in  the  lease  and  that  plaintiff  in  turn  acquired 
the  interest  of  the  Associates 

ShoDland  v.  County  of  Onondaga.  154  AD  2d  941,  546  NY  S  2d  70  (4""  Dept  1989) 

Plaintiff  brought  an  action  for  malicious  prosecution.  The  Supreme  Court,  Appellate  Division, 
held  that  I  erred  in  denying  defendant's  motion  for  summary  judgment  on  the  malicious  prosecution 
cause  of  action  because  the  grand  jury  indictment  created  a  presumption  of  probable  cause  which  was 
not  rebutted. 

People  V.  Williams.  144  A.D.2d  1012,  534  N  Y  S  2d  292  (4""  Dept  1988) 

Defendant  was  convicted  of  murder,  rape,  sodomy,  and  two  counts  of  criminal  possession  of 
weapon.  I  imposed  consecutive  sentences  upon  each  conviction    The  Supreme  Court,  Appellate 
Division,  held  that  where  defendant's  possession  of  a  knife  and  scissors  was  motivated  by  the  same 
intent  to  use  the  weapons  during  the  course  of  rape  and  sodomy,  and  thus  both  counts  of  criminal 
possession  were  part  of  the  same  criminal  transaction,  the  sentences  for  them  should  have  run 
concurrently  with  each  other    Additionally,  the  Appellate  Division  found  that  I  instructed  the  jury  on 
three  occasions  that  defendant  had  a  right  not  to  testify,  even  though  defendant  never  requested  that 
charge,  but  that  a  reversal  is  not  required  due  to  the  overwhelming  evidence  of  defendant's  guilt. 
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Dentes  v  Wetherell.  139  AD  2d  899,  527  N  Y  S  id  989  (4*  Dept  1988) 

Plaintiff  sought  to  serve  an  amended  complaint    The  Supreme  Court,  Appellate  Division,  held 
that  in  the  absence  of  prejudice  to  defendant,  plaintiffs  motion  for  leave  to  amend  his  complaint  should 
have  been  granted  although  it  agreed  that  two  of  the  causes  of  action  plaintiff  sought  to  add  to  his 
amended  complaint  were  insufficient  and  plaintiflF  should  not  be  permitted  to  add  them 

Aces  Mechanical  Corp  v  Cohen  Bros  Realty  &  Construction  Corp  .  136  AD  2d  503,  523  N  Y.S.2d 
824(1"  Dept  1988) 

After  the  Supreme  Court,  Appellate  Division,  reversed  decisions  by  three  other  judges  and 
granted  defendants  motion  to  vacate  a  default,  I  entered  judgment  in  favor  of  plaintiff  on  the  breach  of 
contract  cause  of  action,  I  dismissed  the  fraud  cause  of  action,  and  granted  plaintiffs  motion  for 
judgment  in  the  amount  of  the  breach  of  contract  damages  assessed  by  the  judgment  rendered  after 
default,  with  interest    The  Supreme  Court,  Appellate  Division,  held  that  the  corporation  which  was  not 
a  party  to  the  contract  could  not  be  held  liable  for  breach  of  contract,  the  evidence  was  not  sufficient  to 
establish  the  existence  of  an  enforceable  contract,  and  once  the  default  judgment,  upon  which  the 
judgment  determining  damages  for  the  breach  of  contract  had  been  based,  was  vacated,  judgment 
determining  damages  should  also  have  been  vacated. 

Niagara  Mohawk  Power  Corp  v  S  J  Groves  and  Sons  Co  .  134  AD  2d  822,  522  N  Y  S  2d  38  (4* 
Dept  1987) 

Plaintiff  brought  an  action  against  a  contractor  and  subcontractor  I  granted  partial  summary 
judgment  to  the  contractor  and  subcontractor  limiting  plaintiffs  potential  recovery  against  subcontractor 
to  $5,000    The  Supreme  Court,  Appellate  Division,  upheld  my  order  granting  partial  summary 
judgment  to  defendants,  but  found  that  I  erred  in  limiting  plaintiffs  potential  recovery  against  one  of  the 
defendants  to  $5,000,  finding  that  the  contract  provisions  stated  that  plaintiff  could  pursue  an  action 
against  the  subcontractor  for  $250,000 

People  V  Brewer.  109  AD  2d  1077,  487  N  Y.S.2d  187  (4*  Dept  1985) 

Defendant  was  convicted  of  second-degree  burglary    The  Supreme  Court,  Appellate  Division, 
held  that  the  evidence  sustained  the  conviction  but  that  the  sentence  of  six  to  twelve  years  was  unduly 
harsh  and  modified  that  sentence  to  three  to  six  years,  finding  that  defendant's  earlier  numerous  contacts 
with  the  law  resulted  in  convictions  that  were  largely  of  non-violent  petty  offenses  with  the  exception  of 
a  felony  conviction  of  burglary  in  1981  with  his  present  crime  being  committed  while  he  was  on  parole 
from  that  conviction 

(3)        Gluckv  CitvofSvracuse. AD  2d ,  665  N  Y  S  2d  135  (4*  Dept  1997),  appeal 

dismissed  91  NY  2d  921,  669  NY  S  2d  262,  692  NE.2d  131  (Ct  Appeals  1998) 

Zaccaro  v  Parker.  169  Misc  2d  266,  645  N  Y  S  2d  985  (S  Ct  Onondaga  County  1996)  afTd 
A  D2d ,  671  N  Y.S.2d  362  (4*  Dept  1997) 

People  V  Mossow.  118  Misc  2d  522,  461  N  Y  S  2d  191  (S  Ct  Oswego  County  1983) 
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16.  Public  Office:  State  (chronologically)  any  public  offices  you  have  held,  other  than  judicial 
offices,  including  the  terms  of  service  and  whether  such  positions  were  elected  or 
appointed.  State  (chronologically)  any  unsuccessful  candidacies  for  elective  public  office. 

I  was  employed  by  the  Onondaga  County  District  Attorney's  Office,  appointed  February  1970 
through  December  1982    I  was  never  an  unsuccessful  candidate  for  elective  public  office 

17.  Legal  Career; 

a.  Describe  chronologically  your  law  practice  and  experience  after  graduation  from 

law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if  so,  the  name  of  the  judge,  the 
court,  and  the  dates  of  the  period  you  were  a  clerk; 

I  have  never  served  as  a  clerk  to  a  judge 

2.  whether  you  practiced  alone,  and  if  so,  the  addresses  and  dates; 

I  have  never  practiced  alone. 

3.  the  dates,  names  and  addresses  of  law  firms  or  offices,  companies  or 
governmental  agencies  with  which  you  have  been  connected,  and  the  nature 
of  your  connection  with  each; 

Onondaga  County  District  Attorney's  Office 

12*  Floor 

Civic  Center 

Syracuse,  New  York  13202 

1970-1972  Law  Clerk 

1972-1974  Assistant  District  Attorney,  Trial  Lawyer 

1974-1976  Senior  Assistant  District  Attorney  (in  charge  of  Trial  Unit) 

1976-1982  Chief  Assistant  District  Attorney  (oversaw  Trial  Unit,  in  charge  of 

the  prosecution  of  all  Homicides  in  Onondaga  County) 

State  of  New  York 
Onondaga  County  Courthouse 
40 1  Montgomery  Street 
Syracuse,  New  York  13202 

1983-1985  County  Court  Judge,  Onondaga  County 

1986-present  Supreme  Court  Justice,  State  of  New  York 
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b.  1.         What  has  been  the  general  character  of  your  law  practice,  dividing  it  into 

periods  with  dates  if  its  character  has  changed  over  the  years? 

I  practiced  criminal  law  as  a  prosecuting  attorney  from  1972  through  1982.  I 
prosecuted  homicides,  sex  crimes,  violent  felonies,  and  drug  cases    In  1 976  after 
I  became  a  Chief  Assistant  District  Attorney,  I  spent  less  time  in  the  court  room 
and  spent  more  time  on  administrative  duties    As  a  Chief  Assistant  District 
Attorney,  I  assisted  the  District  Attorney  by  monitoring  the  felony  trial  lawyers' 
work,  interviewing  prospective  employees,  transferring  employees  as  well  as 
trying  cases  and  investigating  homicides 

2.         Describe  your  typical  former  clients,  and  mention  the  areas,  if  any,  in  which 
you  have  specialized. 

My  clients  were  the  People  of  the  State  of  New  York    I  specialized  in  the  area  of 
criminal  prosecution. 

c.  1.         Did  you  appear  in  court  frequently,  occasionally,  or  not  at  all?  If  the 

frequency  of  your  appearances  in  court  varied,  describe  each  such  variance, 
giving  dates. 

I  appeared  in  court  frequently  for  artaignments,  pleas,  sentencings,  argument  of 
motions,  hearings  and  trials  after  I  was  admitted  to  practice  law  in  the  State  of 
New  York  and  during  the  period  of  time  that  I  worked  in  the  District  Attorney's 
Office  (1972-82)    In  1976  after  I  became  a  Chief  Assistant  District  Attorney,  I 
spent  less  time  in  the  court  room  and  spent  more  time  on  administrative  duties. 

2.         What  percentage  of  these  appearances  was  in: 

(a)  federal  courts 
0% 

(b)  state  courts  of  record 
90% 

(c)  other  courts. 
10% 
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What  percentage  of  your  (itigation  was: 

(a)  civil 
0% 

(b)  criminal 

100% 

State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict  or 
judgment  (rather  than  settled),  indicating  whether  you  were  sole  counsel, 
chief  counsel,  or  associate  counsel. 

I  tried  approximately  fifty  cases  to  verdict    I  was  sole  counsel  in  all  but  two 

cases. 

What  percentage  of  these  trials  was: 

(a)  jury: 
90% 

(b)  non-jury: 

10% 
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18.        Litigation:  Describe  the  ten  most  significant  litigated  matters  which  you  personally 

handled.  Give  the  citations,  if  the  cases  were  reported,  and  the  docket  number  and  date  if 
unreported.  Give  a  capsule  summary  of  the  substance  of  each  case.  Identify  the  party  or 
parties  whom  you  represented;  describe  in  detail  the  nature  of  your  participation  in  the 
litigation  and  the  flnal  disposition  of  the  case.  Also  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before  whom  the  case 
was  litigated;  and 

(c)  the  individual  names,  addresses,  and  telephone  numbers  of  co-counsel  and  of 
principal  counsel  for  each  of  the  other  parties. 

( 1 )  People  V  Robert  Louis  Lyles  -  Indictment  #  8 1  -720- 1 

(a)  People  of  the  State  of  New  York  -  Onondaga  County.  Trial  held  1/4/82  - 
1/15/82. 

(b)  Onondaga  County  Court 
Judge  Patrick  J  Cunningham 

(c)  Defense  attorney: 
James  Shanahan,  Esq 
522  University  Building 
Syracuse,  New  York  13202 
(315)422-4106 

Summary:  Defendant  Lyles  shot  and  killed  his  estranged  wife  and  the  man  with  whom  she  was 
living  at  his  home  in  the  suburbs  of  Syracuse    Both  victims  had  young  children  at  the  home  at  the  time 
I  was  required  to  use  the  testimony  in  court  of  an  eight -year  old  eye  witness  to  the  slayings    I 
successfully  prosecuted  Defendant  who  was  convicted  by  a  jury  of  Murder  in  the  Second  Degree 

(2)  People  V  Robert  Davis  -  Indictment  #  79-69-1 

(a)  People  of  the  Sute  of  New  York  -  Onondaga  County.  Trial  held  3/2/8 1  - 
3/13/81. 

(b)  Onondaga  County  Court 
Judge  Walter  Gorman 

(c)  Defense  attorney: 
Emil  M.  Rossi,  Esq 

108  West  JefFerson  Street,  Suite  500 
Syracuse,  New  York  13202-2507 
(315)471-0126 

Summary:  Defendant  Davis  was  a  black-belt  karate  expert  who  was  intent  on  making  a  five-ye;i' 
old  girl  become  an  expert  in  karate.  His  training  methods  were  so  harsh  and  cruel  that  he  literally  beat 
her  to  death.  She  had  approximately  seventeen  broken  bones  in  various  stages  of  healing    I  prosecuted 
Davis.  A  jury  convicted  him  of  Murder  in  the  Second  Degree.  The  judgment  was  affirmed  by  the 
Supreme  Court,  Appellate  Division,  Fourth  Department  (91  AD  2d  1 191). 
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(3)  People  V.  David  Russell  -  Indictment  #  77-^65-1 

(a)  People  ofthe  State  ofNew  York -Onondaga  County   Trial  held  9/18/80- 
10/1/80. 

(b)  Onondaga  County  Court 
Judge  Patrick  J.  Cunningham 

(c)  Defense  attorney: 
Robert  Tisdell,  Esq. 
615  University  Building 
Syracuse,  New  York  13202 
(315)474-2981 

Summary:  Defendant  Russell's  first  conviction  was  overturned  by  the  Appellate  Division  based 
upon  new  case  law  that  was  developed  by  the  Court  of  Appeals  (People  v  Rogers)  that  changed  the 
admissibility  of  his  confession.  In  the  second  trial,  without  the  confession,  I  again  prosecuted  him  and 
he  was  again  convicted  by  a  jury  of  Murder  in  the  Second  Degree.  The  judgment  was  afRrmed  by  the 
Supreme  Court,  Appellate  Division,  Fourth  Department  (86  A.D.2d  784). 

(4)  People  V  Beverly  Coker  -  Indictment  #  79-265-1 

(a)  People  ofthe  State  of  New  York  -  Onondaga  County.  Trial  held  2/4/80  and 
lasted  35  days. 

(b)  Onondaga  County  Court 
Judge  Ormand  N.  Gale 

(c)  Defense  attorney: 
Dirk  Oudemool,  Esq 

333  East  Onondaga  Street 
Syracuse,  New  York  13202 
(315)474-7447 

Summary:  Defendant  Coker  was  charged  with  Murder  in  the  Second  Degree  for  the  slaying  of 
her  estranged  husband.  Her  defense  was  insanity.  She  also  claimed  that  her  fifth  amendment  rights 
were  violated  when  she  gave  her  statement  to  the  police.  I  was  the  prosecuting  attorney.  Defendant 
was  convicted  of  Murder  in  the  Second  Degree  by  a  jury.  The  judgment  was  affirmed  by  the  Supreme 
Court,  Appellate  Division,  Fourth  Department  (90  A.D.2d  958). 
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(5)  People  V.  Tracy  A.  Kimball  -  Indictment  #  79- 11 3  - 1 

(a)  People  of  the  State  of  New  York  -  Onondaga  County   Trial  held  7/9/79 - 
7/19/79. 

(b)  Onondaga  County  Court 
Judge  William  Burke 

(c)  Defense  attorney: 
James  McGraw,  Esq 

333  East  Onondaga  Street 
Syracuse,  New  York  13202 
(315)422-5204 

Summary:  Defendant  Kimball,  a  fifteen-year  old,  was  the  first  juvenile  offender  tried  and 
convicted  of  an  adult  crime  in  County  Court  in  the  State  of  New  York    He  was  charged  with  the 
murder  of  a  car  dealer  who  was  seeking  a  young  man  for  his  sexual  gratification    Defendant,  after  sex 
with  the  victim,  beat  and  robbed  him  and  stole  his  automobile    He  returned  to  the  area  of  the  crime 
approximately  one  hour  later,  spotted  the  victim  stumbling  along  the  highway,  turned  his  vehicle  around 
and  deliberately  drove  his  car  over  the  victim  and  left  him  for  dead  along  side  the  road    I  prosecuted 
Kimball    He  was  convicted  of  Manslaughter  in  the  First  Degree 

(6)  People  V  David  A  Russell  -  Indirtment  #  77-365-1 

(a)  People  of  the  State  of  New  York  -  Onondaga  County  -  Trial  held  9/1 1/78  - 
10/13-78 

(b)  Onondaga  County  Court 
Judge  Thomas  Aloi 

(c)  Defense  attorney: 
Emil  M  Rossi,  Esq. 

108  West  Jefferson  Street,  Suite  500 
Syracuse,  New  York  13202-2507 
(315)471-0126 

Summary  Defendant  Russell  was  convicted  for  the  robbery  and  shotgun  slaying  of  a  junk  dealer 
who  lived  in  a  sparsely  populated  area  of  the  county    During  his  trial,  I  was  permitted  to  use  the 
Defendant's  confession  after  having  had  a  "Huntley"  hearing    I  prosecuted  Russell  who  was  convicted 
by  a  jury  of  Murder  in  the  Second  Degree    The  judgment  was  reversed  by  the  Supreme  Court, 
Appellate  Division,  Fourth  Department  (73  AD  2d  791) 
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(7)  People  V.  Robert  A  Campion  -  Indictment  #  78-21 1-1 

(a)  People  of  the  State  of  New  York  -  Onondaga  County    Trial  commenced 
IIMIIZ.  Defendant  pled  guilty  at  the  start  of  the  trial. 

(b)  Onondaga  County  Court 
Judge  Patrick  J  Cunningham 

(c)  Defense  attorney: 
Edmund  Jeschke,  Esq 
Deceased 

Summary  Defendant  Campion  was  convicted  by  a  jury  of  Murder  in  the  Second  Degree  for  the 
rape  and  stomping  to  death  of  a  young  woman.  Of  significance  in  this  case  was  the  method  of 
interrogation  used  in  attempting  to  elicit  a  statement  fi"om  Defendant.  There  was  a  psychologist  with  a 
headset  on  watching  the  defendant's  demeanor  and  listening  to  the  manner  in  which  he  answered 
questions.  The  psychologist  provided  questions  to  the  interrogating  officers  that  he  felt  would  push  the 
defendant  to  admit  his  involvement  in  the  crimes  Defendant's  statements  were  held  to  be  admissible  I 
prosecuted  Defendant  during  the  pre-trial  hearing  period    He  plead  guilty  on  the  first  day  of  trial 

(8)  People  V.  Robert  A.  Morin  -  Indictment  #  76-243-1 

(a)  People  of  the  State  of  New  York  -  Onondaga  County  Trial  held  3/14/77  - 
4/14/77. 

(b)  Onondaga  County  Court 
Judge  Ormand  N  Gale 

(c)  Defense  attorney: 
James  McGraw,  Esq. 

333  East  Onondaga  Street 
Syracuse,  New  York  13202 
(315)422-5204 

Summary:  Defendant  Morin  and  a  co-defendant  stalked  a  taxicab  driver  who  had  a  reputation 
for  being  a  "bookie".  On  the  Monday  following  the  Kentucky  Derby,  they  laid  in  wait  at  his  home  for 
him  to  return  fi^om  his  eady  morning  taxicab  fares  from  the  airport,  believing  that  he  would  have  a  lot  of 
money  in  cash  fi"om  bets  on  the  horse  race    They  brutally  beat  the  victim  to  death  and  robbed  him.  I 
prosecuted  Morin  who  was  convicted  by  a  jury  of  Murder  in  the  Second  Degree  and  sentenced  twenty- 
five  years  to  life.  The  judgment  was  affirmed  by  the  Supreme  Court,  Appellate  Division,  Fourth 
Department  (96  AD  2d  1135). 
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(9)  People  V  Robert  Horton,  Sr.  -  Indictment  it  77-378-1 

(a)  People  ofthe  State  ofNew  York -Onondaga  County   Trial  held  2/21/77 - 
3/2/77. 

(b)  Onondaga  County  Court 
Judge  William  Burke 

(c)  Defense  attorney: 
James  McGraw,  Esq 

333  East  Onondaga  Street 
Syracuse,  New  York  13202 
(315)422-5204 

Summary:  Defendant  Horton  took  the  life  of  a  young  woman  in  Syracuse,  New  York  with 
whom  he  had  had  a  relationship  by  shooting  her  in  her  place  of  employment   There  were  issues 
concerning  the  search  for  his  gun,  his  confession  and  his  identity  which  were  resolved  in  favor  ofthe 
prosecution.  I  was  the  prosecuting  attorney    Defendant  was  convicted  by  a  jury  of  Murder  in  the 
Second  Degree    The  judgment  was  affirmed  by  the  Supreme  Court,  Appellate  Division,  Fourth 
Department  (88  A.D.2d  762). 

(10)  People  V  Robert  F.  Garrow,  Sr  -  Indictment  #73-16 

(a)  People  ofthe  State  of  New  York  in  Onondaga  County  and 
Hamilton  County    Trial  held  5/8/74  -  6/27/74 

(b)  Hamihon  County  Court 
Judge  George  W  Marthen 

(c)  Defense  attorney: 
Frank  Armani,  Esq. 
1 2 1  Munro  Drive 

Camillus,  New  York  13031-8394 

(315)488-8394 

Francis  Beige,  Esq. 

Deceased 

Co-Counsel:  William  H  Intemann 

Box  26 

Lake  Pleasant,  New  York  12108 

Summary:  Defendant  Garrow  was  a  serial  killer  who  left  victims  in  four  counties  in  New  York 
State   One  ofthe  victims  was  fi"om  Onondaga  County   The  District  Attorney's  Office  was  investigating 
her  death  and  Garrow  was  the  prime  suspect    When  Garrow  was  arrested  and  indicted  in  Hamilton 
County,  the  Onondaga  County  District  Attorney  sent  me  to  assist  William  Intemann,  the  then  District 
Attorney  of  Hamilton  County    The  defendant  put  forth  a  defense  of  insanity    My  role  in  the  case  was 
to  handle  all  witnesses  involving  that  defense    I  handled  the  examination  of  all  expert  witnesses  and  did 
the  closing  argument  before  the  jury    Garrow  was  convicted  of  Murder  in  the  Second  Degree  by  a  jury 
The  judgment  was  affirmed  by  the  Supreme  Court,  Appellate  Division,  Third  Department  (51  AD  2d 
814) 
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19.        Legal  Activities:  Describe  the  most  significant  legal  activities  you  have  pursued,  including 
significant  litigation  which  did  not  progress  to  trial  or  legal  matters  that  did  not  involve 
litigation.  Describe  the  nature  of  your  participation  in  this  question.  Please  omit  any 
information  protected  by  the  attorney-client  privilege  (unless  the  privilege  has  been 
waived). 

I  taught  Trial  Practice  at  the  Syracuse  University  College  of  Law  as  an  adjunct  professor  from 
1977-1985    My  teaching  was  based  upon  the  Federal  Rules  of  Evidence. 

From  1986  to  the  present,  I  have  been  a  member  of  the  Association  of  Justices  of  the  Supreme 
Court  of  the  State  of  New  York    I  am  presently  the  1"  Vice  President  and  am  slated  to  be 
President  of  the  Association  in  the  year  2000    I  previously  served  as  Secretary  to  the 
organization  in  1996  through  1997     Prior  to  that  I  served  as  the  5*  Judicial  District 
representative  from  1992  through  1995. 

From  1995  to  the  present,  I  have  been  a  member  of  the  Judicial  Section  of  the  New  York  State 
Bar  Association.  I  am  presently  the  Treasurer  and  am  slated  to  be  President  of  the  Judicial 
Section  in  the  year  2000. 
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n.  FINANCIAL  DATA  AND  CdNFLICT  OF  INTEREST  (PUBLIC) 


1.  List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income 
arrangements,  stock,  options,  uncompleted  contracts  and  other  future  benefits  which  you 
expect  to  derive  from  previous  business  relationships,  professional  services,  firm 
memberships,  former  employers,  clients,  or  customers.  Please  describe  the  arrangements 
you  have  made  to  be  compensated  in  the  future  for  any  financial  or  business  interest. 

I  am  enrolled  in  a  Deferred  Compensation  Plan  (i.e.  retirement  plan)  with  the  State  of  New 
York    This  plan  is  financed  through  a  payroll  deduction    I  also  have  a  vested  pension  with  the 
State  of  New  York.  I  have  no  plans  at  this  point  to  receive  monies.  I  am  permitted  to  receive 
my  deferred  compensation  fiinds  fi"om  the  State  of  New  York  in  a  lump  sum  one  hundred  and 
twenty  days  after  I  retire 

2.  Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the  procedure 
you  will  follow  in  determining  these  areas  of  concern.  Identify  the  categories  of  litigation 
and  financial  arrangements  that  are  likely  to  present  potential  conflicts-of-interest  during 
your  initial  service  in  the  position  to  which  you  have  been  nominated. 

I  would  explain  to  all  litigants  that  I  will  recuse  myself  from  any  case  where  there  is  ever  an 
appearance  of  a  conflict  of  interest  as  a  result  of  some  investment  that  I  or  my  wife  might  have. 
I  can  identify  no  categories  of  litigation  and  financial  arrangements  that  are  likely  to  present 
potential  conflicts-of-interest  during  my  initial  service  in  the  position  to  which  I  have  been 
nominated  except  possibly  litigation  involving  my  pension  plan    I  will  follow  the  Code  of 
Judicial  Conduct 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside  employment,  with 
or  without  compensation,  during  your  service  with  the  court?  If  so,  explain. 

No. 

4.  List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding  your 
nomination  and  for  the  current  calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and  other  items  exceeding  $500  or  more 
(if  you  prefer  to  do  so,  copies  of  the  fmancial  disclosure  report,  required  by  the  Ethics  in 
Government  Act  of  1978,  may  be  substituted  here). 

See  Financial  Disclosure  Report  (copy  attached) 

5.  Please  complete  the  attached  fmancial  net  worth  statement  in  detail  (add  schedules  as 
called  for). 

See  attached 
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Have  you  ever  held  a  position  or  played  a  role  ia  a  political  campaign?  If  so,  please 
identify  the  particulars  of  the  campaign,  including  the  candidate,  dates  of  the  campaign, 
your  title  and  responsibilities. 

I  was  a  member  of  the  Town  of  Onondaga  Republican  Committee  from  1971  -  1973.  I  worked 
on  various  campaigns  of  candidates  for  the  offices  of  Town  Supervisor,  Councilor,  Town 
Justice,  etc    I  went  door  to  door  encouraging  new  town  residents  to  enroll  in  a  political  party.  I 
did  door  to  door  canvassing  for  signatures  to  place  candidates  on  the  ballot.  I  also  worked  on 
the  political  campaigns  for  the  office  of  District  Attorney  in  the  following  years: 

1971  -  Candidate  Leo  F.  Hayes 
1974  -  Jon  K.Holcombe 
1976  -  Richard  A.  Hennessy  Jr. 
1979  -  Richard  A.  Hennessy  Jr. 

During  these  campaigns,  I  distributed  the  candidate's  literature  door  to  door,  at  shopping  malls, 
at  plant  gates,  or  often  drove  the  candidate  to  various  functions.  I  worked  on  many  election 
days  driving  citizens  in  need  of  transportation  to  the  polls.  The  only  time  I  played  a  major  role 
in  an  election  campaign  was  during  my  own  campaign  as  a  candidate  for  County  Court  Judge  in 
1982  when  I  was  endorsed  by  the  Republican  Party  and  the  Conservative  Party.  Three  years 
later,  in  1985,  when  I  ran  uncontested  for  my  present  office  of  State  Supreme  Court  Justice,  I 
was  endorsed  by  the  Republican,  Democratic,  Conservative,  and  Liberal  Parties.  During  my 
own  campaigns,  I  set  the  theme  for  my  campaign  and  went  to  every  political  function  available. 
I  would  work  plant  gates  in  the  mornings  and  bowling  halls  at  night  to  get  out  my  message. 
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ra.  GENERAL  (PUBLIC) 

An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code  of 
Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional  prominence 
or  professional  workload,  to  find  some  time  to  participate  in  serving  the  disadvantaged." 
Describe  what  you  have  done  to  fulfill  these  responsibilities,  listing  specific  instances  and 
the  amount  of  time  devoted  to  each. 

In  the  early  1970's  while  I  was  a  member  of  the  Marcellus  Jaycees,  I  worked  on  projects 
delivering  food  to  poor  families  at  Christmas  time    Many  hours  were  spent  in  planning, 
preparing,  and  delivering  these  gifts    In  1977, 1  was  one  of  the  original  members  of  the 
Board  of  Directors  of  Vera  House,  a  not-for-profit  organization  formed  to  provide 
shelter  to  women  who  are  victims  of  abuse    I  spent  many  hours  at  meetings  and  working 
to  get  donations  for  beds,  cribs,  etc    I  served  on  the  Board  for  approximately  three 
years    Today  Vera  House  has  two  facilities  and  is  one  of  the  most  highly  respected 
facilities  in  Central  New  York. 

During  1982, 1,  along  with  several  Korean  and  Vietnam  veterans  formed  the  "Onondaga 
County  Korea- Vietnam  Memorial  Committee,  Inc  "  of  which  I  was  the  President    This 
was  a  not-for-profit  corporation  formed  to  build  a  memorial  in  downtown  Syracuse  in 
memory  of  those  who  served  and  those  who  died  in  those  two  wars  It  was  felt  that  the 
monument  would  instill  in  the  surviving  families  of  these  247  men  who  died  for  our 
country  that  our  community  will  never  forget  their  sacrifice    The  monument  was 
dedicated  November  1 1,  1984    It  literally  took  many  months  of  planning,  choosing  the 
design,  acquiring  a  location,  acquiring  funding,  getting  variances,  etc  to  make  this 
monument  a  reality 

In  1989-90, 1  served  on  the  Board  of  Directors  of  a  newly-formed  Central  New  York 
Veterans'  Outreach  Center   The  Center's  goal  was  to  provide  a  service  not  afforded  by 
the  Veterans'  Administration,  that  is,  to  provide  counseling  for  substance  abuse,  whether 
alcohol,  drugs  or  other,  emotional  illnesses  and  particularly  post-traumatic  stress 
disorder   The  program  counseled  not  only  the  veteran,  but  his  entire  family  if  needed 
We  hailed  it  as  a  "one-stop  shop"  for  veterans'  affairs  to  enable  the  family  and  veteran  to 
have  a  more  fulfilling  quality  of  life   This  was  a  very  time  consuming,  but  rewarding 
effort. 

I  am  presently  a  member  of  the  Board  of  Directors  of  the  Vietnam  Veterans'  Leadership 
Program    This  program  was  created  to  establish  scholarship  aid  to  dependents  of 
Vietnam  veterans.  The  awards  are  given  yearly  based  upon  submission  of  essays  by  high 
school  students  on  the  effect  the  Vietnam  War  had  on  the  student's  family   There  is  an 
annual  luncheon  where  the  winners  are  honored  and  their  scholarships  awarded.  A 
speaker  with  some  relationship  to  Vietnam  provides  an  address  to  the  attendees 
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The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct  states  that 
it  is  inappropriate  for  a  judge  to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you  currently  belong,  or  have  you 
belonged,  to  any  organization  which  discriminates  —  through  either  formal  membership 
requirements  or  the  practical  implementation  of  membership  policies?  If  so,  list,  with 
dates  of  membership.  What  have  you  done  to  try  to  change  these  policies? 

From  1988  through  1989,  I  belonged  to  the  Pastime  Athletic  Club  in  Syracuse,  New 
York    When  Federal  District  Court  Judge  Frederick  Scullin  of  the  Northern  District  of 
New  York  applied  for  his  current  position,  it  was  brought  out  that  this  club  discriminated 
against  women  by  not  allowing  them  into  the  bar    I  was  unaware  of  this  discrimination 
as  a  member  as  I  had  never  once  gone  into  the  bar    When  I  learned  of  the  situation,  I 
called  another  member,  Mayor  Thomas  Young  of  the  City  of  Syracuse  and  inquired  of 
him  as  to  whether  he  thought  that  we  could  change  the  rules  of  the  club    I  was  advised 
that  the  club  would  never  change  its  policy    As  such,  I  never  went  back  to  the  club  nor 
renewed  my  membership 

Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for  a 
nomination  to  the  federal  courts?  If  so,  did  it  recommend  your  nomination?  Please 
describe  your  experience  in  the  entire  judicial  selection  process,  from  beginning  to  end 
(including  the  circumstances  which  led  to  your  nomination  and  interviews  in  which  you 
participated). 

There  is  no  selection  commission  in  my  jurisdiction  to  recommend  candidates  for  a  nomination 
to  the  federal  courts    I  was  led  to  believe,  however,  that  there  were  inquiries  made  as  to  my 
competency  as  a  judge  before  I  was  ever  recommended  to  Senator  D'Amato    I  was 
recommended  by  Senators  D'Amato  and  Moynihan  for  the  nomination  to  the  federal  courts    I 
had  an  interview  with  the  Department  of  Justice  on  August  12,  1998.  I  was  interviewed  by  the 
FBI  on  September  8,  1998  and  by  a  representative  of  the  American  Bar  Association  on 
September  17,  1998. 

Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee  discussed  with 
you  any  specific  case,  legal  issue  or  question  in  a  manner  that  could  reasonably  be 
interpreted  as  asking  how  you  would  rule  on  such  a  case,  issue,  or  question?  If  so,  please 
explain  fully. 

No  one  involved  in  the  process  of  selecting  me  as  a  judicial  nominee  discussed  with  me  any 
specific  case,  legal  issue  or  question  in  a  manner  that  could  reasonably  be  interpreted  as  asking 
me  how  I  would  rule  on  such  a  case,  issue  or  question. 
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5.         Please  discuss  your  views  on  the  following  criticism  involving  ''judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within  society 
generally,  has  become  the  subject  of  increasing  controversy  in  recent  years.  It  has  become 
the  target  of  both  popular  and  academic  criticism  that  alleges  that  the  judicial  branch  has 
usurped  many  of  the  prerogatives  of  other  branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than 
grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a  vehicle 
for  the  imposition  of  far-reaching  orders  extending  to  broad  classes  of 
individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad  affirmative  duties  upon 
governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional  requirements 
such  as  standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in  the 
manner  of  an  administrator  with  continuing  oversight  responsibilities. 

I  believe  the  role  of  a  judge  is  to  first  clearly  discern  the  issue  in  the  lawsuit,  then  review 
the  statutory  and  case  precedent  that  apply  to  that  issue    Thereafter,  and  without  any 
concern  as  to  how  the  facts  will  favor  or  hurt  any  party,  unbiasedly  listen  to  the  evidence 
and  decide  the  facts.  A  judge  then  applies  the  law  as  the  judge  determines  it  to  be  to  that 
set  of  facts.  I 

It  is  not  the  role  of  the  judiciary  to  make  the  laws.  That  clearly  is  the  role  of  Congress    Rather, 
it  is  the  responsibility  of  a  judge  to  interpret  the  laws  that  Congress  has  enacted    The  United 
States  Constitution  requires  a  separation  of  powers    It  is  the  duty  of  the  District  Court  Judge  to 
make  decision  based  upon  judicial  precedent 
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Ao.io(w,  FINANCIAL  DISCLOSURE  REPORT  R.p<.r,  R.^ir.^ ,,  „,  em,s 

INominanon  Keport  ioi-i9i.Novtmbrrio.i9sv 

,  (iUSC  App  4.Src.  lai-lll, 
I.  PcnoB  Reponlsg         (Lasl  itame.  first,  middle  initial)                                          1.  Court  or  OixaKlutloa  3.  Dale  of  Report 

Mordue,    Nonnan  A.  U.S.    Dist.   Ct.    N.D.N.Y.  09/28/1998 


4.  Tide  tArticlellljydgtsimiicatencti^ror  S.  Report  Type  (ckcck  lypc)  t.  Reportlof  Period 

senior  status:  magistrate  Judges  indicate 

full- or  part-time)  X      NomiMlion.    Due  '      ^  01/01/1997 

U.S.    Dist.   Ct.    Judge   -   Nominee  Iniual  Anniiil  Final  09/28/1998 

7.  Ckamben  or  Office  Addrcaa  S.  On  tke  basis  of  the  ioformaUon  coalalaed  In  Ibis  Report  and  any 

modifications  pertaining  thereto,  it  Is  in  my  opinion,  in  compliance 
<01  Montgomery   Street  wllb  appUcable  laws  and  refnlaUons. 

Syracuse,  New  York   13202 

Reviewing  Olficer  Date 

IMPORTANT  NOTES    The  instniclions  accompanying  this  form  must  be  followed.  Complete  all  pans, 
checking  the  NONE  box  for  each  section  where  you  have  no  reportable  information.  Sign  on  the  last  page. 

I.  POSITIONS      (Reporting  individual  only:  see  pp  91}  of  Inslnaions.) 

POSITION  NAME  OF  ORGANIZATION  /  ENTITY 

NONE    (No  reportable  positions.) 

1  Treasurer  Judicial  Section  of  the  New  York  State  Bar  Association. 

2  1st  Vice  President  Association  of  Justices  of  the  Supreme  Court  of  the  State  of  New  York 

3  General  Partner  J".  Comeaux  No.  1  Twin  Well  Partnership,  a  New  York  general  partnershi 

I  am  a  passive  partner 

II.  AGREEMENTS     (Reporting  individual  only:  see  pp.  14-1 6  of  instructions.) 

DATE  PARTIES  AND  TERMS 

NONE   (No  rcpoftable  agreements.) 
1  Entitled   to  New  York   State   Retirement   Benefits    120  days   after   leaving  New  York   State 


^X.lMjiJii^^ -.      . 

ni.    NON-INVESTMENT  INCOME        (Reporting  Indiyldual  and  spouse:  see  pp  17-24  o/lnslnctions) 

DATE                                                             SOURCE  AND  TYPE  CROSS  INCOME 

NONE    (No  reportable  non-mveslmcm  income)  (yours,  nol  spouses) 

1  1996-97              New  York   State   Supreme  Court   Justice   salary  S        113,000.00 

2  1997-99              New  York   Supreme  Court   Justice   salary  S        113,000.00 

3  1996                    veterans'    disability  compensation  S           10,000.00 

4  1997                    Veterans'    disability  compensation  S           10,000.00 


1138 


Name  of  Pcnon  Reporiing  Dale  of  RqxKl 

FINANCIAL  DISCLOSURE  REPORT      Mordue,   Nonnan  a.  09/28/1998 

IV.  REIMBURSEMENTS    ~  transporUHon,  lodging,  food,  entenaiomcnt. 

(Includes  those  to  spouse  and  dependent  children:  use  the  parentheticals  '(S)  '  and  "(DC)  '  to  indicate  reportable  reimbursements  received  by  spouse 
and  dependent  children,  respectively    See  pp  25-28  o/ Instructions.) 

SOURCE  DESCRIPTION 

NONE  (No  such  rcpoftable  reimbursements.) 

1     Exempt 


V.   GIFTS 

(Includes  those  lo  spouse  and  dependent  children,   use  the  pareniheiicals  '(S)  '  and  '(DC)"  to  indicate  gifts  received  by  spouse  and  dependent  children. 
respectively.  See  pp  29-52  of  Instructions  ) 

SOURCE  DESCRIPTION  VALUE 

NONE      (^4o  such  reportable  gifts  ) 

1      Exeiqit 


VI.    LIABILITIES 

f Includes  those  of  spouse  and  dependent  children,  indicate  where  appticabte.  person  responsible  for  liabitily  by  using  the  parenthetical  'iSi  'for  separate 
liability  of  the  spoiae.  "IJ)' for  joint  Itabtlily  of  reporting  individual  and  spouse,  and '(DC)'  for  liability  c4  a  dependent  child   See  pp  SS-IS  of  Instructions  I 

CREDITOR  DESCRIPTION  VALUE  CODE* 

X         NONE  (No  repoftabk  liatNlilKS.) 


•  VALCODESJ-SIS.OOOorlesj  K-SI5.0OI-$5«,0OO  L-SSO.OOIIoSIOO.aOO  M»SI0O.0OI-$25O.00O  N='$25O.0OI-S5OO.OOO 

O-S5OO.00ISI.0O0.00O    P1-SI.000.001-S5.000.000    M»$5.000.001  $25,000,000    PJ=S2S.000.001  $50,000,000    P4-S50.000.001  oc more 
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(Includts  ihose  of  spouse  and 

VII.  Page    I    INVESTMENTS  and  TRUSTS-  income,  value^  transactions    dependent  children  See  pp  i6-54  of  Insimaions.) 


of  Assets 


Indicate  >vhere  applicable,  otvner  of 
the  asset  by  using  the  parenthetical 
'(Jf'/or  joint  ownership  of  reporting 
individual  and  spouse.  '(S)  '  for  sep- 
erate  ownership  by  spouse.  '(OC}  ' 
for  ownership  by  dependent  child 

Place  '(X)  '  after  each  asset 
exempt  from  prior  disclosure. 

NONE    (No  reportable  iiKome.assdts.  or" 
transactions.) 

1  Fastenal  Co. 


Income  during 

Cross  value 

Transaclion 

s  during  rcponing  period 

rtporting  pcnod 

alcndor 
rrpofting 
period 

(1)           (2) 

(1)       (2) 

(t) 

If  not  ciempt  from  disclosure 

Amounl    Type 

Value  Value 

Type 

Code        (eg. 

Code    Method 

(eg.  buy. 

(2)          (3)      (4)        (5) 

(AH)       dividend. 

(J-P)    Code 

sell,  panial 

Dale       Value  Cam      Idenlily  of 

rent  or 

(0-W) 

sale. 

Monih-  Code  Code     buyer/seller 

inlaol) 

merger. 

Day        ()-P)   (AH)   (ifprivale 

redemption 

\                                                       transaction) 

Dividend 


2  Netscape  Communication  Corp.  A  Dividend  J 

J  AIM  Equity  FDS  Inc  Charter  -  IRA  A  Dividend  j 
(S) 

4  Netscape  Communications  Corp. (S)  a  Dividend  J 

5  Silicon  Graphics  Inc  Del  (S)  A  Dividend  j 

6  Key  Bank  B  Interest  L 


7  Elmira  Savings  Bank 


Inter 


6  Onondaqa  County  Federal 

Employees  Credit  Union 
9  Metropolitan  Life  Ins.  Co. 

10  Farm  lot,  Niles,  NY 

11  Northside  Haterflood  Partn 


12  J.  Coneaux  No.  1  Twin  Hell  New 
York  Partnership 

13  Allied  Signal  (c 


Distribut   J 


14  OnBank  (coomon) 

15  Key  Bank  -  IRA  ISI 

16  Key  Bank  -  IRA 

17  Netscape  Coma.    -   I 


I  IncGain  Codes:  A-SI.OOO  or  less 
(ColBI.04)       F-S$0.(»l-$  1 00.000 

2ValCodcs:  J=iSIS.OOOorkss 


B»SI.001-52300  C-$2J01-$5.0O0  D-$5.0O|.$l5.OOO 

C-JIOO.OOI-SI.OOO.OOO         H I -$1.000.00 1 -SS. 000.000        H2-J$.000.00l  or  mo 


E=$I5.00I-JSO.OOO 


K-$15.00l-JSfl.0OO 


L-$50.001-JIOO.OOO 


M-JIOO.OOI-$250.000  N=$2SO.0OI-$SO0.00O 


(Col  CI.D3)     O-S500.00 1 -SI. 000.000         Pl-Sl.000.00l-J5.000.000  P2-$5.000.00l-$25.000.000  P3-S2;.OOO.OOI-SSO.OOO.OaO  P4-$JO.0O0.0OI  < 

ily)  S-AsscsnncM  Kash^Uite 


}  Vil  Mlh  Codes:  (}-A|i|inisal 
(Col  C2|  U-Book  Value 


R-Cost  (nal  c 
VKMicr 
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Name  of  Person  Reporting 
FINANCIAL    DISCLOSURE    REPORt      Mordue,    Norman   A 

(Includes  those  of  spouse  and 
Vn.  Page   2    INVESTMENTS  and  TRUSTS-  income,  value^transactions    dependent  children  See  pp  36-54  off, 


Dale  ofRqxxt 

09/28/1998 


Description  of  Assets 

Indicate  where  applicable,  owner  of 
the  asset  by  using  the  parenthetical 
yjj' for  Joint  ownership  of  reporting 
individual  and  spouse  "(S)' for  sep- 
eraie  ownership  by  spouse.  "(DC)  ~ 
for  ownership  by  dependent  child. 

Place  '(X)' after  each  asset 
exempt  from  prior  disclosure 

NONE     (No  reportable  incom 
transactions  ) 


Income  dunng 

Gross  value 

Transaction! 

>  dunng  reporting  penod 

reporting  penod 

at  end  of 
reporting 
penod 

(1)            (2) 

(1)       (2) 

(1) 

Ifnote 

sempt  from  disclosure 

Amount    Type 

Value  Value 

Type 

Code        (eg.. 

Code    Method 

(eg.  buy. 

(2) 

(3)      (4)        (5) 

(A-H)       dividend. 

(IP)    Code 

sell,  partial 

Date 

Value  Gam      Identity  of 

rent  or 

(0-W) 

sale. 

Month- 

Code  Code     buyer/seller 

interest) 

merger, 
redemption) 

Day 

(IP)    (AH)    (ifpnvate 
transaction) 

20  Fidelity  Hagellen  Fund  - 
Deferred  Compensation 

21  Janus  Fund  -  Deferred 
Compensation 

22  Vanguard  Institutional  Index 
Deferred  Compensation 

23  T.  Rowe  Price  -  Deferred 

24  Fidelity  OTC 


A  Dividend  J 

D  Dividend  L 

D  Dividend  l 

A  Dividend  J 

D  Dividend  l 


1  Inc/Gain  Codes:  A=Sl.aO0  or  less 
(Col  BI.D4)       F-J50.(X)1  $100,000 

2  Val  Codes  J-$  1 5.000  or  less 
(ColCI.DS)     O-SSOO.OO  I -SI. 000.000 

J  Val  Mlh  Codes    0»Apprai$ol 
(Col  C2)  U-Book  Value 


B=S  1. 00 1 -$2,500 
G-S 1 00.00 1  $1,000,000 


C«$2.50l-$5.000 
H I  -$  1 .000.00 1  -55 .000.000 


D=S5.00I-SI5.000 
H2=$5.0OO.0OI  or  me 


E=SI  5.001  550.000 


IC=5 1 5.00 1  $50,000  L=$50.00l-$l00.000  M=5IOO.0Ol-525O.0OO  N=525O.0O I -$500,000 

PI-SI.OOO.OOI-55.000.000  P2=$5.000.00l-J25,000.000  P3=$2S.O0O.OO  1-550.000.000  P4=$5O.0OO.00l  or  more 


R-Cosi  (real  c 
V  Other 


S=Asscssment 
W=Es1tmated 


T'Cash/Markel 
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VIII.     ADDITIONAL  INFORMATION  OR  EXPLANATIONS. 

( Indicate  part  of  report  f 
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Name  of  Person  Reporting  Dale  of  Rcpon 

FINANCIAL    DISCLOSURE    REPORT       Mordue,    Norman   A.  09/28/1998 

SECTION  HEADING.      (Indicaicpartofrepon.) 
Information   continued    from   Parts    I    through  VI,    inclusive. 

PART      1.    POSITIONS    (cont'd.) 
Line        Position  Name   o£  Organization/Entity 

4  General   Partner        Northside  Waterflood   Partnership,    a  New  York  General   Partnership.      I   am  a  passive   partner 

5  Member,    Board  oC   Directors        Vietnam  Veterans'    Leadership   Program,    a   not-£or-protit   corp.    that   provides 
scholarship  aid   to  students   who  participate    in   an  essay  contest. 

PART      3.    NON-INVESTMENT    INCOME    (cont'd.) 
Line         Date  Source    and   Type  Gross    Income 


1998        Veterans'    disability  compens 


FINANCIAL  DISCLOSURE  REPORT 


IX.    CERTIFICATION 
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Name  of  Pmoi.  Rcponmg  0,,^  „r  Rq„„ 

Mordue,  NoriMn  A.  09/29/1998 


of  28  U.S.C.  4S5  and  o(  Advisory  Opinion  No.  ST  of  the  Advisory  Committee  o 
of  my  Icnowiedqe  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any 
adjudicatory  function  in  any  litigation  during  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  my 
minor  or  dependent  children  had  a  financial  interest,  as  defined  in  Canon  3CI3MC),  in  the  outcome  of  such 
litigation. 

I  certify  that  all  the  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or 
dependent  children,  if  anyl  is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any 
information  not  reported  was  withheld  because  it  met  applicable  statutory  provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which 
have  been  reported  are  in  compliance  with  the  provisions  of  5  U.S.C.  app.  4,  section  501  et.  seq.,  5  U.S.C.  7353 
and  Judicial  Conference  regulations. 


^i^""ur^X^^^t^ig;«^y^^^<^Xg^       DateX>tj^,/'??i^ 


Any  individual  who  knowingly  and  wilfully  falsifies  or  fails  to  file 
may  be  subject  to  civil  and  criminal  sanctions  (5  U.S.C.  App.  A,    Sect 


FILING  INSTRUCTIONS 

Mail  original  and  three  additional  copies  to: 

Committee  on  Financial  Disclosure 
Administrative  Office  of  the  United  States  Courts 
One  Columbus  Circle,  N.E. 
Suite  2-301 
Washington,  D.C.  20544 
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FINANCIAL  STATEMENT 
NET  WORTH 


Provide  a  complete,  current  financial  net  worth  statement  which  itemizes  in  detail  all 
assets  (including  bank  accounts,  real  estate,  securities,  trust,  investments,  and  other  financial 
holdings)  all  liabilities  (including  debts,  mortgages,  loans,  and  other  financial  obligations)  of 
yourself,  your  spouse,  and  other  immediate  members  of  your  household. 


ASSETS 

LIABILITIES 

Cash  on  hand  and  m  banks 

61,000 

Notes  payable  to  banks  ■  secured 

0 

U.S.  Goveniment  securities-add  schedule 

Notes  payable  to  banks  -  unsecured 

0 

Listed  securities  -  add  schedule 

52,376 

Notes  payable  to  relatives 

0 

Unlisted  securities  -  add  schedule; 

0 

Notes  payable  to  others 

0 

Accounts  and  Notes  receivable 

Accounts  and  bills  due 

0 

Due  from  relatives  and  fnends 

Unpaid  income  tax 

0 

Due  from  others  (rent  from  farm  lot) 

500 

Other  unpaid  lax  and  interest 

0 

Doubtful 

Real  estate  mongages  payable  •  add 
schedule 

148,266 

Real  estate  owned  -  add  schedule 

454.000 

Chattel  mortgages  and  other  liens 
payable 

Real  estate  mortgages  receivable 

25.000 

Other  debts  •  itemize: 

Autos  and  other  personal  property 

Car  lease  ($28  I/month) 

6.744 

Cash  value  •  life  insurance 

3 1 .03 1 

VISA 

1.176 

Other  assets  -  itemize: 

Deferred  compensation 

200.509 

Son  Daniel's  assets 

142.846 

Spouse  Christina's  IRA's 

26.421 

Total  Liabilities 

156,186 

Norman's  IRA 

14.910 

Net  Worth 

852.406 

Total  Assets 

1.008.593 

Total  liabilities  and  net  worth 

1.800,593 

CONTINGENT  LIABILITIES 

GENERAL  fNFORMATION 

As  endorser,  co-maker  or  guarantor 

100 

Are  any  assets  pledged'  (add  schedule  ) 

none 

Leases  or  contracts  -  1997  Jeep  lease 

281 /mo 

Are  you  defendant  in  any  suits  or  legal 
actions? 

none 

Legal  Claims 

none 

Have  you  ever  taken  bankruptcy ' 

no 

Provision  for  Federal  Income  Tax 

none 

Other  special  debt 

none 
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AFFIDAVIT 


I,  Norman  A  Mordue,  do  swear  that  the  information  provided  in  this  statement  is,  to  the  best  of 
my  icnowiedge,  true  and  accurate. 


September  28,  1998 


Sworn  to  before  me  this 
28*  day  of  September,  1998. 


Notary  Public 


OualKiad  m  Onondaga  County         j 
MrConwnesun  Ej^xra*  f^bruav  28L  ^1SIS/q 

o 
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